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CROWN  CASES  RESERVED. 

Sfc,  Sfc,  Sfc. 


REGINA  V.  HENRY  MOORE.  186I. 


The  following  case  was  reserved"  by  one  of  the  The  prisoner 

/^  ••  I^l.'\^r^l.^r^••^r^        x  wasconvicted 

Commissioners  of  the  Central  Criminal  Court.  of  stealing 

At  a  Session  of  the  Central  Criminal  Court,  holden  a  10/.  note. 

The  jury 

on  the  26th  day  of  November^  1860,  Henry  Moore  yros  found  that 
tried  before  me  on  an  indictment  charging  him  in  the  dropped  h^ 
first  count  with  stealing  a  Bank  of  England  note  for  *^®  prosecu- 
10/.,  the  property  of  David  McGregor^  and  in  the  prisoner's 
second  count  with  receiving  the  same  knowing  it  to  the^pri^one^^ 
have  been  stolen.  ^h'^^^.^'h 

It  appeared  from  the  evidence  that  the  prosecutor  the  prisoner, 
went  to  the  shop  of  the  prisoner  to  have  his  hair  cut,  ^e  found°it, 

did  not  know, 
nor  had  he  reasonable  means  of  knowing,  who  the  owner  was;  that  he  afterwards 
acquired  knowledge  of  who  the  owner  was,  and  after  that  he  converted  the  note  to  his 
own  use ;  that  the  prisoner  intended,  when  he  found  the  note,  to  take  it  to  his  own 
use,  and  deprive  the  owner  of  it,  whoever  the  owner  might  be ;  and  that  the  prisoner 
believed,  at  the  time  he  picked  up  the  note,  that  the  owner  could  be  found.  Held,  that 
iipon  these  findings  the  prisoner  was  rightly  convicted. 

»»•  VOL.    I.  B  L.  &  C. 
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CROWN  CASES  RESERVED. 

1861.  which  was  done  by  the  prisoner;  that  the  prosecutor, 
Moobb's  before  leaving,  purchased  some  hair  oil,  and  then  left 
^**®-  the  shop.  When  he  went  to  the  prisoner's  shop,  the 
prosecutor  had,  in  a  clasped  purse  in  the  pocket  of 
his  great  coat  which  he  carried  on  his  arm,  two  10/. 
notes,  (one  of  them  the  subject  of  the  indictment,) 
and  some  gold.  He  folded  his  great  coat,  and  laid  it 
on  a  chair  whilst  his  hair  was  being  cut;  and  he  paid 
for  the  hair  oil  from  the  purse  in  which  the  notes  and 
gold  were. 

Next  morning  he  discovered  the  loss  of  the  lOt 
note  alleged  to  be  stolen,  returned  to  the  prisoner's 
shop,  stated  to  the  prisoner  his  belief  that  he  had  lost 
it  in  the  shop,  and  offered  him  a  reward  of  3/.  if  he 
would  restore  it.  The  prisoner  told  the  prosecutor 
he  knew  nothing  of  the  note ;  but  in  his  statement 
before  the  magistrate  he  explained  that  he  had  given 
gold  for  the  note  the  same  day  that  the  prosecutor 
lost  it,  but  was  afraid  to  explain  this  to  the  prosecutor, 
lest  he  should  be  obliged  to  give  up  the  note  to  him. 

Evidence  was  called  in  support  of  the  prisoner's 
statement,  that  he  had  given  gold  for  a  10/.  note  about 
the  time  of  the  loss  by  the  prosecutor  to  a  man  in  his 
(the  prisoner's)  shop,  and  it  was  proved  that  the  pri- 
soner, on  the  same  day  when  the  prosecutor  inquired 
after  the  note,  parted  with  it. 

The  jury  found  the  prisoner  guilty;  but  recom*- 
mended  him  to  mercy  on  the  ground  that  they  be- 
lieved the  note  was  dropped  in  the  shop  and  found  by 
him  there. 

Mr.  Best^  of  counsel  for  the  prisoner,  then  contended 
that,  if  the  jury  believed  the  prisoner  to  have  found 
the  note,  they  ought  to  acquit. 

Whereupon  I  put  certain  questions  to  the  jury,  in 
answer  to  which  they  found : 

1st,  That  the  note  was  dropped  by  the  prosecutor 
in  the  shop,  and  that  the  prisoner  found  it  there. 
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2ndly,  That  the  prisoner  at  the  time  he  picked  up       1861. 
the  note  did  not  know,  nor  had  he  reasonable  means     moore's 
of  knowing,  who  the  owner  was.  ^*^®- 

3rdly,  That  he  afterwards  acquired  knowledge  of 
who  the  owner  was,  and  after  that  he  converted  the 
note  to  his  own  use. 

4thly,  That  the  prisoner  intended,  when  he  picked 
up  the  note  in  the  shop,  to  take  it  to  his  own  use,  and 
deprive  the  owner  of  it,  whoever  the  owner  might  be. 

5thly,  That  the  prisoner  believed,  at  the  time  when 
he  picked  up  the  note,  that  the  owner  could  be  found. 

I  thereupon  directed  the  verdict  of  Guilty  to  be 
entered  of  record,  and  reserved  for  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases  Reserved 
the  question,  whether  upon  the  above  findings  the 
prisoner  was  properly  convicted. 

The  prisoner  remains  in  gaol  awaiting  judgment. 

R.  Malcolm  Kerr, 
One  of  the  Commissioners  of  the  Central 
Criminal  Court 

This  case  was  argued,  on  the  19th  oi  January,  1861, 
before  Cockburn  C.  J.,  Wightman  J.,  Williams  J., 
BramweXiL  B.  and  Keating  J. 

Sleigh  appeared  for  the  prisoner. 

No  counsel  appeared  for  the  Crown. 

Sleigh^  for  the  prisoner. — This  conviction  must  be 
quashed.  When  property  has  been  lost,  there  are 
two  ingredients  essential  to  constitute  the  crime  9f 
larceny.  1st,  At  the  time  of  taking  it  the  finder 
must  have  intended  to  deprive  the  owner  of  it,  and 
to  convert  it  to  his  own  use.  2nd,  At  the  time 
of  taking  it  he  must  have  had  present  means  of  ascer- 
taining the  owner.  Now  in  this  case  the  jury  have 
negatived  the  existence  of  this  second  ingredient. 

CocKBURN  C.  J. — You  are  in  this  difficulty,  that 

B  2 
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186L       the  jury  have  found  that  the  prisoner  converted  the 
Moobb's     ^ote  to  his  own  use,  after  he  knew  who  the  owner 
was. 

Sleigh. — I  would  humbly  submit  that  that  is  not 
sufficient  to  constitute  larceny.  In  ThurhorrCs  Case  (a) 
Parke  B.  says,  "If  he  had  taken  the  chattel  inno- 
cently, and  afterwards  appropriated  it  without  know- 
ledge of  the  ownership,  it  would  not  have  been 
larceny,  nor  would  it,  we  think,  if  he  had  done  so 
knowing  who  was  the  owner,  for  he  had  the  lawful 
possession  in  both  cases,  and  the  conversion  would  not 
have  been  a  trespass  in  either."  In  order  to  consti- 
tute larceny  the  means  of  knowledge  must  be  co- 
existent with  the  finding,  and  the  jury  have  found 
that  that  was  not  the  case  here.  A  mere  belief  that 
the  owner  can  be  found  is  not  sufficient  to  constitute 
the  offence;  and  the  jury  cannot  be  permitted  to 
speculate  as  to  the  existence  or  non-existence  of  such 
a  belief  in  the  prisoner's  mind.  In  DixorCs  Case  (6) 
Jervis  C.  J.  says,  "  It  does  seem  to  me  that  it  was 
left  to  the  jury  to  speculate  upon  what  was  in  the 
mind  of  the  man  without  any  fact  to  support  their 
speculation."     There  the  conviction  was  quashed. 

WiGHTMAN  J. — If  he  had  taken  the  chattel  inno- . 
cently,  there  would  be  no  larceny;  Reg.  v.  Preston  (c) ; 
but  here  the  original  taking  was  not  innocent,  for  the 
jury  have  found,  that  at  the  time  of  finding  he  in- 
tended to  convert  it  to  his  own  use,  believing  that  the 
owner  could  be  found. 

Sleigh. — Whether  the  taking  was  innocent  or  not 
would  depend  on  whether  the  property  lost  had  any 
marks  upon  it  which  would  enable  him  to  find  the 
owner;  Regina  v.  Dixorh  (d). 

Williams  J— In  Thurhom's  Case  (e)  Lord  Wens- 

(a)  1  Den.  C.  C.  387,  397.  (d)  Dears.  C.  C.  580. 

(6)  Dears.  C.  0.  580,  585.  (c)  1  Den.  C.  C.  387,  393. 

(c)  2  Den.  C.  C.  353. 
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leydale  remarks,  "  To  prevent  the  taking  of  goods  from  1861. 
being  larceny,  it  is  essential  that  they  should  be  pre-  Moorx's 
sumably  hst^  that  is,  that  they  should  be  taken  in 
such  a  place,  and  under  such  circumstances,  as  that 
the  owner  would  be  reasonably  presumed  by  the  taker 
to  have  abandoned  them,  or  at  least  not  to  know 
where  to  find  them."  The  judgment  there  is  not 
founded  on  anything  supposed  to  be  passing  in  the 
mind  of  the  finder,  but  on  the  doctrine  that  where 
dominies  rerum  rum  wpparet  there  can  be  no  felony.  I 
concurred  in  that  judgment,  but  not  in  some  of  the 
reasoning  on  which  it  was  founded,  which,  I  confess, 
surprised  me  (a).  Where  dominua  rerum  non  apparet, 
the  subject-matter  is  incapable  of  being  the  subject  of 
larceny. 

WiGHTBiAN  J. — The  important  point  for  our  consi- 
deration is  that  the  prisoner  took  the  note  animo 
furandi. 

Sleigh. — Dixon's  Case  (6)  shews  that  there  must  at 
the  time  of  finding  be  a  reasonable  probability  that 
the  owner  can  be  traced.  Now  the  jury  have  found 
that  at  the  time  of  finding  the  note  the  prisoner  had 
no  reasonable  means  of  knowing  the  owner.  Assum- 
ing that  the  prisoner  intended  to  appropriate  the  note, 
that  is"  no  offence  unless  he  had  the  means  of  knowing 
who  was  the  owner.  In  Christopher's  Case  (c)  it  was 
held  that  where  a  person  finds  lost  property  and 
appropriates  it  to  his  own  use,  it  is  necessary,  in 
order  to  convict  him  of  larceny,  that  the  jury  should 
find  that,  at  the  time  he  took  possession  of  the  pro- 
perty, he  knew,  or  had  the  means  of  knowing,  who 
the  owner  was,  and  took  possession  of  it  with  the 

(fl)  See  Regina  v.  Christopher,  laid  down  in  Regina  v.  Thurborn. 

Bell  C.  C.  p.  33,  where  also  the  (A)  Dears.  C.  C.  580. 

learned  Judge  expressed  his  dis-  {c)  Bell  C.  C.  27. 
sent  from  some  of  Ihc  principles 
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1861.      felonious  intent  to  appropriate  it  to  his  own  use. 

MooB£*8  There  Channell  B.  (a)  lays  stress  on  the  fact  that 
^"®-  the  prisoner  had  no  immediate  means  of  discovering 
the  owner;  and  Hill  J.  remarks  (6),  "Two  things 
must  be  made  out  in  order  to  establish  a  charge  of 
larceny  against  the  finder  of  a  lost  article.  First,  it 
must  be  shewn  that  at  the  time  of  finding  he  had  the 
felonious  intent  to  appropriate  the  thing  to  his  own 
use,  and  this  is  founded  on  the  rule  laid  down  by 
Lord  Coke,  and  referred  to  and  acted  upon  in  Regina 
V.  Thurbom.  The  other  ingredient  necessary  is  that 
at  the  time  of  finding  he  had  reasonable  ground  for 
believing  that  the  owner  might  be  discovered,  and 
that  reasonable  belief  may  be  the  result  of  a  previous 
knowledge,  or  may  arise  from  the  nature  of  the  chattel 
found,  or  from  there  being  some  name  or  mark  upon 
it;  but  it  is  not  sufficient  that  the  finder  may  think 
that  by  taking  pains  the  owner  may  be  found, — there 
must  be  the  immediate  means  of  finding  him." 

CocKBUBN  C.  J. — That  case  differs  from  the  pre- 
sent in  this,  that  there  the  purse  was  found  on  the 
high  road,  and  the  finder  had  no  present  means  of 
discovering  the  owner.  In  this  case  the  note  is  found 
in  a  shop,  where  the  customer  has  previously  been 
with  his  purse  open,  and  the  next  morning  he  comes 
to  the  shop  to  inquire  after  it.  Before  a  man  can 
appropriate  a  thing  innocently,  he  must  believe  it  to 
be  lost  in  the  sense  that  the  owner  does  not  know 
where  to  find  it.  In  ThurhorrCa  Case  (c)  Lord  Wens- 
ley  dale's  very  elaborate  judgment  proceeds  on  the  as- 
sumption that  the  goods  had  been  lost;  and  in  Dixon's 
Case  (d)  the  question  was  put  to  the  jury,  Did  the 
o^vner  know  where  to  find  the  money?  and  the  jury 
answered  the  question  in  the  negative. 

(a)  Bell  C.  C.  32.  (c)  1  Den.  C.  C.  387. 

W  lb.  34.  (rf)  Dears.  C.  C.  580. 
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Keating  J — There  is  here  a  distinct  finding,  that       186I. 
the  prisoner  intended,  when  he  picked  up  the  note  in    "m^^;^^ 
the  shop,  to  take  it  to  his  own  use,  and  deprive  the        Case. 
owner  of  it,  whoever  that  owner  might  be. 

Williams  J. — Believing  at  the  time  he  picked  up 
the  note  that  the  owner  could  be  found. 

Sleigh — It  is  contended  that  a  mere  belief  is  not 
sufficient.  The  prisoner  must  have  the  immediate 
means  of  knowing  who  the  owner  is. 

Williams  J. — That  is  where  the  chattel  is  presu- 
mably lost. 

Sleigh. — In  Dixoria  Case  (a)  the  jury  said  they 
were  of  opinion  that  the  prisoner  believed  that  the 
owner  could  be  found.  Upon  that  Jerms  C.  J.  says(6), 
"  The  finding  of  the  jury  is,  that  the  notes  were  lost, 
that  the  prisoner  did  not  know  the  owner,  but  that  it 
was  probable  that  he  could  have  traced  him.  He 
was  not  bound  to  do  that." 

WiGHTMAN  J. — You  may  have  cases  in  which  one 
or  other  of  the  ingredients  necessary  to  constitute 
larceny  were  present,  and  yet  the  conviction  was 
quashed ;  but  have  you  any  case  where  all  these  three 
ingredients  were  present, — First,  a  felonious  intention 
of  appropriating  a  chattel  at  the  time  of  finding  it ; 
2ndly,  a  belief  at  the  time  of  finding  that  the  owner 
could  be  found;  3rdly,  a  subsequent  appropriation 
after  the  owner  has  been  discovered? 

CocKBURN  C.  J. — Probably  a  subsequent  conversion 
is  not  the  determining  point  where  the  original  taking 
is  innocent;  but  unless  the  circumstances  of  the  find- 
ing are  such  that  the  finder  is  warranted  in  believing 
that  the  goods  are  lost,  or  that  the  owner  could  not 
be  found,  it  would  be  larceny.  The  findings  in  this 
case  bring  it  clearly  within  the  doctrines  laid  down  in 

(ci)  Dears.  C.  C.  580.  {h)  Ibid.  p.  585. 
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Case. 


Regina  v.  Thurbom  (a).  There  Lord  Wensleydale  ob- 
serves, "  The  rule  of  law  seems  to  be,  that  if  a  man 
finds  goods  that  have  been  actually  lost,  or  are  reason- 
ably supposed  by  him  to  have  been  lost,  and  appro- 
priates them  with  intent  to  take  the  entire  dominion 
over  them,  really  believing  T^hen  he  takes  them  that 
the  owner  cannot  be  found,  it  is  not  larceny.  But  if 
he  takes  them  with  the  like  intent,  though  lost,  or 
reasonably  supposed  to  be  lost,  but  reasonably  believ- 
ing that  the  owner  can  be  found,  it  is  larceny." 

Sleigh. — Falling  back  upon  the  finding  of  the  jury, 
there  is  no  finding  inconsistent  with  the  idea  that  the 
note  was  actually  lost. 

GocKBURN  C.  J. — It  was  lost  in  the  sense  that  it 
had  been  dropped  out  of  the  owner's  purse ;  it  was 
not  lost  in  the  sense  that  the  owner  did  not  know 
where  to  find  it.  As  soon  as  the  owner  discovers  his 
loss  he  goes  at  once  to  the  shop  and  inquires  for  it. 
If  this  were  not  larceny  our  law  would  be  much  more 
defective  than  I  take  it  to  be. 

Conviction  affirmed  (6). 


(a)  1  Den.  C.  C.  387,  396. 

(b)  In  Regina  v.  Wat  (Dears. 
C.  C.  402),  the  prisoner  was  in- 
dicted for  stealing  a  purse  and  its 
contents.  A  purchaser  at  the  pri- 
soner's stall  left  his  parse  on  it. 
The  prisoner's  attention  was  called 
to  the  purse  by  another  person,  and 
she  treated  it  as  her  own  and  put  it 
in  her  pocket,  and  aflerwards  con- 
cealed  it.  The  jury  found  that  the 
prisoner  took  up  the  purse  knowing 
it  was  not  her  own  and  intending  to 
appropriate  it  to  her  own  use  ;  but 
that  she  did  not  know  who  wns  the 
owner  of  the  purse  at  the  time  she 
so  took  it.  In  giving  judgment, 
Jervis,  C.  J.,  observes,  "If  there 
had  been  any  evidence  that  the 
purse  and  its  contents  were  lost 


property,  properly  so  speaking,  and 
the  jury  had  so  found,  the  jury 
ought  further  to  have  been  asked 
whether  the  prisoner  had  reason- 
able means  of  finding  the  owner,  or 
reasonably  believed  that  the  owner 
could  not  be  found ;  but  there  is  in 
this  case  no  reason  for  supposing 
that  the  property  was  lost  at  all,  or 
that  the  prisoner  thought  it  was  lost. 
On  the  contrary  the  owner,  having 
left  it  at  the  stall,  would  naturally  re- 
turn for  it  when  he  missed  it.  There 
is  a  clear  distinction  betufeen  property 
lost  and  property  mislaid^  put  dovm 
and  left  by  mistake  as  in  this  case, 
under  circumstances  which  would 
enable  the  owner  to  know  the  place 
where  he  had  left  it,  and  to  which 
he  would  naturally  return  for  it.'* 
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REQINA  V.  GEORGE  BRUMMITT.  1861. 


The  following  case  was  reserved  by  the  Chairman  The  prisoner 
of  Quarter  Sessions  for  the  West  Riding  of  TorksMre.  Ts^lg^ 

The  prisoner  was  tried  before  me  at  the  Christmas  J^ad  from  the 
General  Quarter  Sessions  of  the  peace  for  the  West  h^use  of  ir. 
Riding  of  the  county  of  York,  holden  at  Wakefield  on  tJ^^^ 
the  1st  day  oi  January^  1861,  on  an  indictment  which  proved  that 
charged  him,  on  the  first  count,  with  feloniously  ripping,  the  pro^rty 
stealing  and  carrying  away  thirty-one  pounds  weight  r^idTd^t^ 
of  leaden  piping,  the  property  oi  John  Hope  Shaw  and  Potra^;  that 
others,  then  and  there  being  fixed  to  a  dwelling-house  the  renUn 
of  the  said  John  Hope  Shaw  and  others;  on  the  second  ^d'let^the^*^' 
count,  with  feloniously  receiving  the  same;   on  the  ^ouse. 
third  count,  with  stealing  thirty-one  pounds  weight  of  cien/evidence 
leaden  piping,  the  property  of  Thomas  Wood,  then  ghipto^su"^'" 
and  there  being  fixed  to  a  dwelling-house  of  the  said  port  the 
Thomas  Wood;  and  on  the  fourth  count,  with  feloni-  ^^e  Court 
ously  receiving  the  said  last  mentioned  lead.  will  not  send 

J      ^  o  ^  back  a  case 

The  jury  found  a  general  verdict  of  Guilty^  and  the  to  be  re- 
prisoner  was  sentenced  to  nine  calendar  months  im-  In  obj^^kJL 
prisonment  with  hard  labour;  but  was  admitted  to  ^*.^^^^ 
bail  until  the  opinion  of  the  Gourt  of  Criminal  Appeal  merits. 
could  be  had  on  the  following  case.' 

John  Barff^  a  justice  of  the  peace,  proved  that  he 
managed  the  property  from  which  the  lead  in  the 
third  count  of  the  indictment  was  stolen  for  his  ne- 
phew Thomas  Woodj  who  resided  at  Patras;  that  he 
ordered  all  repairs,  received  the  rent  in  his  nephew's 
absence,  and  let  the  property  to  Mr.  Waite^  the  pre- 
sent tenant;  that  the  prisoner  called  upon  him  on  the 
Thursday  morning  before  the  robbery  took  place,  and 
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1861.  said  he  was  repairing  Captain  Binstead's^  a  neigh- 
Bbuumitt's  hour's,  house,  and  that  the  spouts  at  Mr.  Waiters 
house  were  out  of  repair,  and  asked  witness's  leave  to 
repair  them,  as  he  could  do  it  cheaply ;  that  witness 
refused,  and  said  he  should  order  his  own  workmen 
to  do  the  work,  if  repairs  were  required. 

Counsel  for  the  prosecution  proposed  to  ask  Mr. 
jBar/*  whether  Thomas  Wood  was  owner  of  the  premises 
in  question. 

The  counsel  for  the  prisoner  objected  to  this  ques- 
tion, on  the  ground  that  the  ownership  would  appear 
from  the  title  deeds  or  the  best  attainable  evidence, 
as  the  deeds  might  shew  the  property  to  be  in  trust 
for  Mr.  Wood^  or  that  tlie  mortgagee  had  the  legal 
title,  in  either  of  which  cases  Mr.  Wood  might  not  be 
legal  owner,  and  these  inferences  were  consistent  with 
the  evidence  of  Mr.  Barff^  or  Mr.  Wood  might  be 
himself  an  agent  merely  of  a  third  party,  Mr.  Barff 
acting  for  him  in  his  absence. 

The  evidence  of  the  ownership  oi  John  Hope  Shaw  and 
others  to  the  property  in  the  first  count  mentioned  was 
held  by  the  Court  to  be  insufficient.  And  the  Court 
held  that  the  evidence  as  to  the  ownership  of  Waiters 
house  was  sufficiently  proved  to  be  in  Thomas  Wood. 

The  opinion  of  the  Court  of  Criminal  Appeal  is 
requested,  whether  the  evidence  of  Mr.  Barff  was 
sufficient  to  prove  the  ownership  of  the  property  in 
Thomas  Wood^  the  prosecutor, 

J.  G.  Smyth^  Chairman. 

This  case  was  argued,  on  the  19th  of  January^  1861, 
before  Cockburn  C.  J.,  Wightman  J.,  Williams  J., 
Bbamwell  B.  and  Keating  J. 

Waddy  appeared  for  the  Crown,  and  Campbell 
Foster  for  the  prisoner. 

Campbell  Foster^  for  the  prisoner. — This  case,  as 
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stated  by  the  Chairman,  does  not  contain  all  the  evi-       1861. 
dence  that  was  given  upon  the  trial  concerning  the  b&cmiiitt's 
ownership  of  the  house  mentioned  in  the  3rd  count       ^*^' 
Part  of  the  evidence  that  was  given  related  to  the 
house  mentioned  in  the  1st  count;  and  I  requested  the 
Chairman  to  set  out  that  evidence  in  the  case,  because 
it  shewed  that  the  property  in  the  house  in  the  3rd 
count  was  not  in  Thomas  Wood. 

WiGHTMAN  J. — How  cau  wc  deal  with  that?  The 
only  evidence  before  us  is  that  of  Mr.  Barff^  who  says 
that'he  managed  the  property  in  question  for  Thomas 
Woodj  who  resided  at  Patras ;  that  he  received  the 
rent  in  Mr.  Wood's  absence,  and  let  the  property. 

CocKBUBN  C.  J. — The  objection  on  which  you  rely 
is  purely  technical,  and  you  ask  us  to  travel  out  of 
the  case  to  consider  it.  We  cannot  do  that.  Do  you 
contend  that  the  evidence  set  out  in  the  case  is 
insufficient? 

Campbell  Foster. — I  contend  that  it  will  support  an 
inference  that  Thomas  Wood  was  merely  an  agent, 
and  only  received  the  rents  for  the  purpose  of  trans- 
mitting them  to  others.  The  evidence  that  was  given 
on  the  trial  to  prove  that  the  house  in  the  1st  count 
was  the  property  of  John  Hope  Shaw  and  others 
proved  that  Wood  was  not  the  owner  of  the  house  in 
the  3rd  count,  but  was  a  mere  conduit-pipe  through 
which  the  rents  passed. 

WnjJAMS  J. — ^That  does  not  appear  on  the  case  as 
stated. 

Campbell  Foster. — Noj  and  therefore  I  venture  to 
ask  the  Court  to  remit  the  case,  in  order  that  the  fiicts 
to  which  I  have  referred,  and  which  were  in  evidence 
on  the  trial,  may  be  accurately  stated. 

CocKBCBH  C.  J. — We  cannot  do  that  on  an  objec- 
tion which  is  entirely  beside  the  merits  of  the  case. 

Campbell  Foster. — Then  the  evidence  as  it  stands 
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1861.  on  the  case  is  insufficient  to  shew  that  the  property 
Bbummitt's  was  in  Wood,  ffutchinsori's  Case  (a)  is  similar  in 
Case.  principle  to  the  present.  There  the  indictment  was 
for  stealing  the  chandelier  and  sconces  of  a  dissenting 
chapel  vested  in  trustees,  and  the  things  were  de- 
scribed as  the  property  of  one  Evans.  It  appeared 
that  Evans  was  servant  to  the  trustees,  and  had  the 
care  of  the  chapel  and  the  things  in  it  for  the  purpose 
of  cleaning  and  keeping  them  in  order,  and  that  he 
had  the  only  keys,  except  that  the  minister  had  a  key 
of  the  vestry,  from  whence  he  could  enter  the  chapel. 
Upon  a  case  reserved,  the  Judges  were  of  opinion 
that  the  property  could  not  be  considered  as  the 
property  of  Evans. 

WiGHTMAN  J. — In  that  case  Evans  was  clearly  a 
servant  only. 

Campbell  Foster. — There  is  nothing  in  this  case  to 
shew  that  Wood  received  the  rent  for  his  own  use. 
He  may  have  been  merely  an  agent  like  Mr.  Barff. 

CocKBURN  C.  J. — ^There  is  no  evidence  to  the  con- 
trary. He  is  in  possession,  as  he  receives  the  rent  of 
the  house,  and  employs  another  person  to  let  it.  There 
is  only  one  natural  inference  from  these  facts,  and 
that  is  that  the  house  is  his.  We  cannot  tell  what 
would  have  been  the  case  if  other  evidence  had  been 
laid  before  us.  We  must  deal  with  the  case  as  it  is 
stated  and  upon  the  evidence  that  is  before  us.  The 
conviction  must  stand. 

Conviction  affirmed. 

(a)  Russ.  &  Ry.  412. 
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EEGINA  V.  PHILIP  WIIXIAM  MAY.  1861. 


The  following  case  was  reserved  by  the  Chairman  The  prisoner, 
of  the  Staffordshire  Quarter  Sessions.  IncUcted  for 

At  the  recent  Epiphany  Sessions  for  the  county  of  embezzle- 

•  .  .    .  ment,  was 

Stafford^  Philip  William  May  was  indicted  for  that  he,  empiojred 
being  the  clerk  or  servant  of  the  Bight  Honorable  the  cJi^ny" 
Earl  of  Granville' and  others,  feloniously  embezzled  on  toobtain 

X      1         n   J  It  iinr»  orders  at  2V., 

the  Ist  of  Ai^mt  last  94/.,  and  on  the  22nd  ot  Septem-  and  received 
ber  37£  155.,  the  monies  of  his  employers.  SJSrS?"'"' 

The  evidence  shewed  that  the  prisoner  was  employed  orders  he  ob- 
at  Newcastle-upon-Tyne  in  Northumberland  to  obtain  was  his  duty 
orders  there  for  the  sale  of  iron  for  the  prosecutors,  J^e  Company 
who  carried  on  business  at  Hanley  in  StaJ/ordshire  as  for  any  money 
manufacturers  of  iron  under  the  name  of  the  Shelton  might  receive 
Bar  Iron  Company^  at  a  certain  commission  upon  the  j^^J^^^^^^i 
orders  which   he  should   obtain.     This  employment  not  appear 
took  place  under  a  letter  from  the  manager  of  the  his  duty  to 
prosecutor's  works,  of  which  the  following  is  a  copy :     ^^nlT^f  ^ 

Shelton  Bar  Iron  Worksj  them. 

Mr.  P.W.  May.  near  Stoke^  Staffordshire,  hewasnot^a 

Dear  Sir,  '     19th  ^^^.  1859.  clerk  or  ser- 

'  ^     ^  vant  withm 

In  reply  to  your  letter,  we  are  not  disposed  to  the  meaning 
appoint  any  agent  at  Newcastle,  but  for  all  business  7SiVoeo.4] 
you  do  for  us  we  shall  be  happy  to  pay  you  a  com-  «•  29.  «•  47. 
mission. 

We  expected  that  after  your  conversation  with  the 
writer  a  good  business  would  result. 

Yours  truly, 

15  Lisle  St.  Shelton  Bar  Iron  Co. 

NewcastU-on-Tyne.  W.  P.  Roden. 

The  manager  of  the  Company,  Mr.  Roden,  was  not 
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1861.  called  as  a  witness;  but  the  cashier  of  the  Company, 
Hf^y'g  who  had  nothing  to  do  with  the  employnoient  of  such 
Case.  persons  as  the  prisoner,  said  that  a  person  who  like 
the  prisoner  got  orders  on  commission  was  called  an 
agent  in  their  trade,  and-  that  he  had  no  doubt  but 
there  was  some  other  letter  appointing  the  prisoner  an 
agent  for  the  prosecutors. 

There  was  no  evidence  of,  or  of  a  notice  to  produce, 
any  such  letter.  There  was  not  any  evidence  to  shew 
whether  the  prisoner  was  employed  for  or  by  any 
other  persons  than  the  prosecutors.  It  was  his  duty 
to  account  to  them  for  any  money  which  he  might 
receive  for  them  immediately  on  the  receipt  of  it. 

On  the  1st  of  Augtist  last  Kt  NewcasUe-upon-Tyne  he 
received  on  account  of  the  prosecutors  the  sum  of  94Z. 
from  persons  to  whom  he  had  sold  iron  for  them,  and  on 
the  2nd  of  August  wrote  from  that  place  to  them  a 
letter  of  business  in  which  he  did  not  mention  the 
receipt  of  this  sum;  and  on  the  22nd  of  September  last 
at  the  same  place  he  received  another  sum  of  37Z.  155. 
on  their  account  also,  and  on  the  29th  of  September 
wrote  from  the  same  town  another  business  letter  to  the 
prosecutors  in  which  he  did  not  mention  the  receipt  of 
this  second  sum.  Being  soon  afterwards  applied  to  on 
behalf  of  the  prosecutors  for  these  two  sums,  he  wrote 
from  the  same  place  to  them  two  letters  which  they 
received  through  the  post  office  in  Staffordshire^  and 
of  which  the  following  are  copies : — 

8  Malton  Terrace^ 
W.  S.  Roden,  Esq.  NewcastU-upon-Tyne^ 

Dear  Sir,  Octr.  28th,  1860. 

I  am  truly  sorry  and  ashamed  that  I  have  taken 
such  a  liberty  as  to  make  use  of  money  received  on 
account  of  Shelton  Bar  Iron  Company^  but  shall  in  a 
short  time  be  able  to  remit  the  amount,  therefore 
pray  of  you  to  pardon  such  conduct,  and  prevent  any 
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• 

unpleasant  proceedings,  which  I  own  would  be  my       1861. 
desert,  and  at  the  same  time  to  myself  and  family.     I       m^^s 
should  have  replied  to  your  several  letters,  but  have       ^"®- 
delayed,  expecting  daily  to  make  up  the  sum.   Hoping 
that  you  accede  to  my  request. 

1  remain,  Dear  Sir, 

Yours  truly, 
P.  W.  May. 
P.S.  I  enclose  Mr.  Toward^ a  acceptance  which  should 
have  been  sent  before,  but  was  mislaid  on  his  leaving 
home,  and  only  returned  yesterday. 

8  Mdlton  TerracCy  Newcastle. 

Dear  Sirs,  Octr.  31st,  1860. 

I  am  sorry  that  such  is  the  upshot  of  my  con- 
nexion with  you.  Pray  give  me  a  little  longer, 
and  my  brothers  at  Smyd  Colliery  adjoining  you  will 
no  doubt  put  matters  right  if  my  own  money  does 
not  come  in  the  meantime.  Legal  proceedings  would 
spoil  it,  and  prevent  me  getting  anything.  Therefore 
as  my  earnest  desire  is  to  replace  all,  I  hope  you  will 
not  pursue  the  course  you  threaten. 

I  note  your  remarks  respecting  orders  in  future, 
and  hope  that  affairs  may  ultimately  shew  a  better 
aspect.  I  remain, 

Your  obt.  servt. 
Messrs.  The  Shelton  B.  Iron  Co.  P.  W.  May. 

This  being  the  case  for  the  prosecution,  it  was 
objected  on  behalf  of  the  prisoner,  1st,  that  he  was 
not  shewn  to  be  a  clerk  or  servant  to  the  prosecutors 
within  the  meaning  of  the  statute ;  and  2ndly,  that 
no  act  of  receiving  or  embezzling  had  taken  place 
within  the  county  of  Stafford.  The  Court  overruled 
both  objections,  but,  on  the  jury  returning  a  verdict 
of  Guilty^  postponed  passing  sentence  until  the  next 
adjourned  session,  in  order  that  the  propriety  of  such 
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1861.       ruling  might  be  submitted  to  the  Court  for  the  Con- 
Mai's       sideration  of  Crown  Cases  Reserved. 
^*^-  If  either  objection  was  valid,  the  verdict  is  to  be  set 

aside;  if  not,  the  verdict  is  to  stand. 

The  prisoner  is  in  gaol  awaiting  judgment. 

Lichfield^ 
Chairman  of  Quarter  Sessions. 

This  case  was  argued,  on  January  19th,  1861,  before 

COCKBURN  C.  J.,  WiGHTMAN   J.,  WiLLIAMS   J.,    BrAM- 

WELL  B.  and  Keating  J. 

Kenealy  appeared  for  the  Crown,  and  APMahan  for 
the  prisoner. 

The  Court  called  upon  Kenealy  to  support  the  con- 
viction. 

Kenealy y  for  the  Crown. — ^Two  points  have  been 
reserved.  The  first  is  whether  the  prisoner  was  a 
clerk  or  servant  within  the  meaning  of  the  statute. 
With  regard  to  that  Carr's  Case  (a)  is  in  point.  There 
the  prisoner  was  employed  by  Stanley  ^-  Co.  and  other 
houses  as  a  traveller  to  get  orders  and  receive  debts, 
and  had  a  commission  on  such  orders  and  debts.  He 
paid  his  own  expences,  and  did  not  live  with  any  of 
his  employers,  or  act  in  any  of  their  counting-houses. 
Upon  a  case  reserved  it  was  held  that  he  was  employed 
by  Stanley  (J-  Co.  in  the  capacity  of  a  clerk  within  the 
meaning  of  the  39  Geo.'Sy  c.  85. 

CocKBURN  C.  J. — In  that  case  the  prisoner  was  a 
traveller.  Now  a  traveller,  although  he  travels  for 
more  than  one  person  or  firm,  is  to  some  extent  under 
control,  and  must  go  here  or  there  as  he  is  ordered ; 
but  in  this  case  the  prisotier  can  in  no  sense  be  said 
to  be  under  control.  He  is  an  agent  for  the  purpose 
of  obtaining  orders;  but  can  he  be  said  to  be  a  clerk? 
Does  not  the  word  clerk  or  servant  imply  the  exist- 

(o)  Russ.  &  Ry.  198. 
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Case. 


ence  in  some  one  of  a  power  of  control?     There  is       1861. 
nothing  more  common  than  for  great  insurance  com-       Mat's 
panics  to  have  agents  abroad,  as  for  instance  in  Asia. 
Can  it  be  contended  that  a  person  so  employed  is  a 
clerk  or  servant?    He  would  be  acting  in  the  employ- 
ment of  the  insurance  company  in  one  sense,  but 
surely  he  would  not  be  their  clerk  or  servant.     The 
difficulty  is  that  if  you  apply  the  statute  to  one  of 
these  transactions,  you  must  apply  it  to  all ;  and  so 
every  agent  would  become  a  clerk  or  servant.    In  this 
case  the  prisoner  is  a  commission  agent  and  no  more. 

Kenealy. — In  Spencer's  Case  (a)  it  was  held  that 
a  man  is  sufficiently  a  servant,  although  he  is  only 
occasionally  employed  when  he  has  nothing  else 
to  do ;  and  that  it  is  sufficient  if  he  is  employed  to 
receive  the  money  he  embezzles,  though  receiving 
money  is  not  his  usual  employment,  and  though  it  is 
the  only  instance  in  which  he  is  so  employed. 

Williams  J. — There  the  prisoner  was  employed  in 
the  service  of  the  carrier.  Moreover  it  does  not  ap- 
pear from  this  case  that  the  prisoner  was  employed  to 
receive  the  money.  The  only  statement  in  the  case 
is  that  it  was  his  duty  to  account  for  any  money  he 
might  receive,  and  we  are  bound  to  take  the  case  as 
we  find  it. 

Kenealy.— In  HaHley's  Case  {h)  it  was  held  that  a 
servant  employed  to  carry  out  goods  in  his  employer's 
barge,  to  sell  them,  and  to  bring  back  the  price,  came 
within  the  statute  by  embezzling  the  money  for  which 
the  goods  sold,  although  he  was  to  have  a  certain  part 
of  such  money  for  his  pay. 

Williams  J. — If  the  prisoner  had  been  employed  to 
obtain  orders  and  receive  money,  and  had  been  paid 
in  respect  of  both,  I  might  have  had  some  difficulty 

(a)  Ru8S.  &  Ry.  299.  *"  (Jb)  Russ.  &  Ry.  139. 

VOL.  I.  C  L.  &  C. 
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1861.       in  distinguishing  this  case  from  the  others;  but  here 
Mat'b       the  prisoner  was  not  employed  to  receive  money. 
^*^-  [M'Mahon.— In  Reg.  v.   Goodhody  {a)  Parke  B. 

expressed  a  wish  to  have  Carres  Case  further  consi- 
dered by  the  Judges,  and  in  Regina  v.  Walker  (6)  it 
was  virtually  overruled.] 

CocKBURN  C.  J. — We  are  all  of  opinion  that  this 
conviction  cannot  be  supported. 

Conviction  quashed  (c). 

(a)  8  Cftr.  &  p.  665.  of  Master  atid  Servant,  pp.  300-308, 

(b)  Dears.  &  Bell  C.  C.  600.  where  all  the  cases  on  the  subject 

(c)  See  Mr.  Matdey  Smithes  Law      are  carefully  collected. 


1861.  REGINA  V.  URIAH  WEEKS. 


The  prisoner  The  following  case  was  reserved  by  Blackbubn  J. 

forknowingiy  Uriah  Weeks  was  indicted  before  me  at  the  last 

kwftTuxcuse  ^<^^^^^^  Assizes,  along  with  John  Loveridge^  Eliza- 

having  in  his  heth  Loveridge^  Mary  Weeks  oxiA  Valentine  TreWj  for 

possess^orTa  kuowingly  and  without  lawful  excuse  feloniously  hav- 

inouid  on  [^^cr  in  their  custody  and  possession  a  mould  on  which 

■which  was  ^    ^  j  r 

impressed  the  was  impressed  the  figure  and  apparent  resemUaQce  of 

apparent  ^^  obvcrse  sidc  of  a  half  crown. 

ort™e^^°*^^  On  the  trial  it  was  proved  that  the  prisoner  Uriah 

verse  side  of  Weeks  had  for  about  a  month  occupied  a  house  in 

a  half  crown,     jy  ^x  7 

The  mould       Pontypool 

ys  found  in        On  the  night  of  the  15th  of  March  the  police  went 

the  house  of  ^  .  /»         i      i  . 

the  prisoner,    to  that  house,  and  on  entering  found  the  prisoners 
previously      *^^^^  Loveridge^  Elizabeth  Loveridge^  Mary  Weeks^  who 

passed  a  bad 

half  crown  ;  but  there  was  no  evidence  to  shew  that  the  half  crown  had  been  made  in 

the  mould.     Held,  that  there  was  sufficient  evidence  to  go  to  the  jury. 

Upon  a  trial  for  felony,  other  felonies  which  have  8  tendency  to  establish  the  scienter 
may  be  given  in  evidence  for  that  purpose. 
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was  the  wife  of  the  prisoner  Uriah  Weeks^  and  Valentine       1861. 
Trew.   The  two  men  attacked  the  police,  and  attempted  ""wmmVi" 
to  keep  them  at  bay  whilst  the  two  women  snatched       ^■**^- 
up  something  from  the  table  which  they  threw  into 
the  fire. 

The  police  overpowered  the  men  in  sufficient  time 
to  preserve  part  of  what  the  women  were  endeavour- 
ing to  destroy,  which  proved  to  be  fragments  of  a 
plaster  of  Paris  mould  of  a  half  crown,  parts  of  which 
were  still  wet.  The  men,  Loveridge  and  Trew^  were 
taken  in  custody  to  the  police  station  by  some  of  the 
police,  whilst  the  others  remained  to  take  charge  of 
the  women  and  search  the  house.  Uriah  Weeks  shortly 
afterwards  came  to  the  house.  The  women  called  out 
to  him  that  the  police  were  there.  He  nevertheless 
came  in  and  was  taken  into  custody.  On  searching 
the  house,  which  was  a  house  with  two  rooms  on  each 
floor,  a  quantity  of  plaster  of  Paris  was  found  in  a 
cupboard  up  stairs,  along  with  several  bottles  con- 
taining liquids,  and  some  bags  with  different  powders 
in  them ;  but  no  evidence  was  given  of  what  their  con- 
tents were.  There  was  also  found  in  a  cupboard,  in  a 
room  down  stairs,  an  iron  ladle,  such  as  might  have 
been  used  for  melting  metal ;  and  on  the  hearth  in  one 
of  the  rooms  upstairs  was  found  a  small  portion  of 
white  metal,  and  amongst  the  cinders  some  fragments 
of  plaster  of  Paris  moulds. 

It  was  proved  that  Uriah  Weeks  had  on  the  2nd  of 
Marc\  thirteen  days  before  the  night  in  question, 
passed  a  bad  half  crown ;  but  there  was  no  evidence  to 
shew  that  the  bad  half  crown  which  he  passed  had 
been  made  in  the  mould  found  in  his  house  on  the 
15th  oi  March. 

An  objection  was  taken  on  behalf  of  Uriah  Weeks 
that  there  was  no  sufficient  evidence  to  shew  that  he 
had  the  possession  of  the  mould. 

c  2 
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Case. 


1861,  By  the  2  Wm.  4,  c.  34,  5.  21,  it  is  enacted  that 

Wk£ks*s  "  Where  the  having  any  matter  in  the  custody  or 
possession  of  any  person  is  in  this  Act  expressed  to  be 
an  offence,  if  any •  person  shall  have  any  such  matter 
in  his  personal  custody  or  possession,  or  shall  know- 
ingly and  wilfully  have  any  such  matter  in  any  dwel- 
ling-house, &c.,  whether  belonging  to  or  occupied  by 
himself  or  not,  every  such  person  shall  be  deemed  and 
taken  to  have  such  matter  in  his  custody  or  possession 
within  the  meaning  of  this  Act." 

I  left  the  case  to  the  jury,  who  found  the  prisoner, 
Uriah  Weehs^  g*i>lty>  and,  in  answer  to  a  question  from 
me,  said  that  they  were  satisfied  that  he  knew  that  the 
mould  was  in  his  house.  He  was  afterwards  tried 
and  convicted  for  uttering  the  base  half  crown.  Sen- 
tence was  passed  upon  him  of  twelve  month's  impri- 
sonment for  that  offence,  and,  concurrently  with  that 
imprisonment,  penal  servitude  for  three  years  for  the 
felony ;  but,  as  I  had  some  doubts  whether  there  was 
sufficient  evidence  to  justify  a  conviction  on  the  felony, 
I  respited  the  sentence  of  penal  servitude,  till  the 
opinion  of  this  Court  could  be  obtained  upon  the 
point. 

The  question  for  the  opinion  of  the  Court  is,  whether 
there  was  sufficient  evidence  to  be  left  to  the  jury  on 
the  charge  of  felony. 

This  case  was  considered,  on  the  27th  April^  1861, 
by  Pollock  C.  B.,  Williams  J.,  Willbs  J.,  Black- 
burn J.  and  Wjlde  B. 

No  counsel  appeared  for  the  prisoner. 

Granville  Somerset^  for  the  Crown,  was  not  called 
upon. 

Pollock  C.  B.— We  are  all  of  opinion  that  this 
conviction  should  be  affirmed.  We  think  that  the 
evidence  was  sufficient  to  justify  a  conviction  on  the 
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felony.    The  mould  was  actually  found  in  the  house  of      1861. 
which  the  prisoner  was  the  master.    Other  substantive      wbeks's 
felonies  which  have  a  tendency  to  establish  the  scienter        ^"*®- 
may  undoubtedly  be  proved  for  that  purpose- 
Conviction  aflSrmed. 


REGINA  V.  JAMES  BRAMLEY.  1861. 

The  following  case  was  reserved  by  the  Chairman  The  prosecu- 

of  Quarter  Sessions  for  the  county  of  Nottingham.  ^^Zv^ft 

At  the  last  Quarter  Sessions,  held  at  Nottingham,  coaivard,at 

James  Brawley  was  indicted  for  feloniously  stealing,  and  slack,  or 

on  the  19th  day  of  November  last,  at  Basford,  fifteen  ^"^Ssoidl'the 

hundred  weight  of  coal,  of  the  value  of  S^.  6rf.,  the  price  of  slack 

property  of  Thomas  North.  half  f  he  price 

.   The  prosecutor  was  the  owner  of  a  colliery.     The  ByS  cus"^' 

prisoner  was  a  higgler,  and  in  the  habit  of  coming  to  ^o™  ^^  ?^® 

the  colliery  to  purchase  coal.     Both  coal  and  small  which^he 

coal  or  slack  were  sold  by  retail  at  the  colliery  to  ^eq^"^^^^^^^ 

higglers  and  others;  but  it  was  proved   that  none  the  carts  were 

(except  to  certain  private  customers  of  Mr.  North,  weilhbg* 

with  whom  an  account  was  kept,)  was  allowed  to  be  ^^In^^he 

taken  away  until  it  had  been  paid  for,  and  that,  when  yard  empty» 

the  carts  were  loaded,  they  were  taken  to  the  prose-  being  loaded 

cutor's  weighing  machine  in  the  colliery  yard,  where,  ri^iT *'th 

the  weight  and  price  of  the  coals  having  been  ascer-  machine  and 

weighed,  and, 
the  weight  of 
the  coal  on  the  cart  being  thus  ascertained,  the  price  was  paid  before  the  carts  were 
permitted  to  leave  the  yard.  The  prisoner,  a  coal  higffler,  went  to  the  yard  with  his 
cart,  and  asked  for  a  load  of  best  coal,  which  was  loaded  on  his  cart  by  the  prosecutor*8 
servant.  After  the  cart  was  loaded,  the  prisoner  placed  slack  over  the  coal  so  as  to 
conceal  it,  and  took  the  cart  to  the  weighing  machine.  Being  asked  by  the  man  at  the 
weighing  machine,  what  he  had  in  his  cart,  he  replied, "  Slack."  The  cart  was  then 
weighed,  and,  the  contents  having  been  paid  for  after  the  rate  of  slack,  driven  away  by 
the  prisoner.  Held^  that,  if  the  prisoner  went  to  the  colliery  with  the  preconceived  plan 
of  obtaining  the  coal  by  the  above  artifice,  he  might  be  convicted  of  stealing  the  coal. 


Digitized  by  VjOOQ IC 


22  CROWN  CASES  RESERVED. 

1861.      tained^  the  coals   were  paid  for  to  the  prosecutor's 
Bbamlbt's   clerk  in  charge  of  the  weighing  machine. 
Case.  rj^Y^^  weighing  machine  is  at  the  entrance  of  the 

prosecutor's  yard,  and  so  placed  that  carts  entering 
and  passing  out  of  the  yard  have  to  pass  the  machine 
and  within  view  of  the  clerk  in  charge  of  it,  and  as 
the  carts  go  into  the  yard  empty  they  are  weighed ; 
on  returning  loaded  they  are  again  weighed,  and  from 
the  gross  weight  so  ascertained  the  weight  of  the 
empty  cart  is  deducted,  and  the  residue  is  taken  t^  be 
the  net  weight  of  the  coals  in  the  cart. 

The  prisoner,  having  frequently  before  the  day  in 
question  fetched  coals  from  the  prosecutor's  yard,  was 
acquainted  with  the  above  regulations,  and  knew  that 
he  would  not  be  permitted  to  take  coals  out  of  the 
yard  until  they  had  been  weighed  and  paid  for,  as 
above  mentioned. 

The  price  of  soft  coal  was  about  double  that  of  slack. 

On  the  day  named  in  the  indictment  the  prisoner 
brought  his  cart  to  the  colliery,  and  said,  "  I  want  a 
load  of  the  best  soft  coal."  The  cart  was  loaded  with 
the  best  soft  coal  by  a  servant  of  the  prosecutor's, 
whose  business  it  is  to  load  the  carts  of  the  customers, 
assisted  by  the  prisoner  himself. 

Having  finished  loading  the  coal,  the  prosecutor's 
servant  went  away  to  his  work  in  another  part  of  the 
yard,  leaving  the  prisoner  to  take  his  cart  to  the 
weighing  machine  to  be  weighed,  which  ought  at  once 
to  have  been  done.  Near  the  place  where  the  coals 
were  so  loaded  was  a  heap  of  slack,  and  after  the 
prosecutor's  servant  had  left  the  prisoner,  as  before 
mentioned,  the  prisoner  (as  appeared  by  a  statement 
subsequently  made  by  him)  placed  a  quantity  of  this 
slack  on  the  top  of  the  load  of  soft  coal,  thereby 
covering  over  the  coal,  and  making  the  cart  appear 
to  be  loaded  with  slack  only. 
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The  prisoner  then  took  the  cart  to  the  weighing  1861. 
machine,  and  the  clerk  in  charge  of  the  machine  said  to  bramlbt*8 
the  prisoner,  "  What  have  you  got  ?"  He  said,  "  Slack.' ' 
The  clerk,  seeing  slack  only  in  the  cart,  thereupon 
weighed  the  cart,  and  charged  the  prisoner  for  the 
load  as  slack,  and  the  prisoner  paid  such  charge  and 
went  away  with  his  cart. 

Had  the  cart  contained  slack  only,  the  amount  paid 
by  the  prisoner  was  all  that  would  have  been  due  from 
him;  but,  as  the  fact  was,  the  sum  paid  by  the  prisoner 
was  considerably  less  than  the  real  price  of  the  load. 

Shortly  after  the  prisoner  had  gone  away,  the  weigh- 
ing clerk,  having  communicated  with  the  prosecutor's 
servant  who  had  loaded  the  prisoner's  cart  with  the 
coal,  as  before  mentioned,  sent  after  the  prisoner,  who 
was  overtaken  with  his  cart  on  the  highway  proceeding 
towards  Nottingham,     The  prisoner  returned  with  the 
messenger  to  the  prosecutor's  yard,  and  was  charged 
by  the  clerk  with  obtaining  soft  coal  as  slack.     The 
prisoner  said  to  the  clerk,  "  What's  the  difference,  and 
I  will  pay  you;  and  we  will  have  no  more  bother 
about  it."  Theclerksaid,  "Oh!  shan't  we?'*  Prisoner 
said,  "  It*s  the  first  time  I  have  done  anything  of  the 
kind  before,  and  I'll  never  try  it  any  more."     The 
derk  told  the  prisoner  the  difference  in   the  price 
between  slack  and  the  best  soft  coal,  and  the  prisoner 
paid  the  clerk.     The  prisoner  said,  "You  have  not 
said  anything  about  it,  have  you?"    The  clerk  said, 
"  I  have,  and  shall  say  more."  The  prisoner  then  went 
away,  and  the  clerk  gave  information  of  the  facts  to 
his  employer. 

The  prisoner's  counsel  submitted  that  there  was  no 
case  to  go  to  the  jury  to  charge  the  prisoner  with 
stealing  the  coal,  and  that,  if  there  was  any  offence 
committed,  it  would  be  obtaining  the  coal  under  false 
pretences. 
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1861.  The  Court  overruled  this  objection,  and  told  the 

BEAMiBT's  jury  that,  if  they  were  of  opinion  that  the  prisoner,  at 
"®'  the  time  when  he  went  to  the  colliery  for  the  coal, 
intended  fraudulently  to  take  the  same  away,  and 
appropriate  it  to  his  own  use,  on  paying  for  the  soft 
coal  the  price  of  slack  only,  and  that  he  actually 
carried  out  this  intention  by  fraudulently  placing  slack 
over  the  soft  coal,  and  making  the  false  representation 
above  mentioned  to  the  weighing  clerk,  they  might 
convict  the  prisoner  of  larceny  of  the  coal. 

The  jury  found  the  .prisoner  guilty  of  larceny;  but 
th«  Court  of  Quarter  Sessions  respited  judgment  until 
the  next  sessions,  and  discharged  the  prisoner  upon 
his  own  recognizance,  with  two  sureties,  to  receive 
judgment,  should  the  Court  for  Crown  Cases  Reserved 
be  of  opinion  that  he  was  properly  convicted.  The 
opinion,  therefore,  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  is  requested,  whether  the 
prisoner  was  rightly  convicted  of  larceny. 

This  case  was  argued,  on  27th  Apil^  1861,  before 
Pollock  C.  B.,  Williams  J.,  Willbs  J.,  Blackburn  J. 
and  Wilde  B. 

Cave^  for  the  prisoner The  prisoner  cannot  be 

convicted  of  a  larceny  of  the  coal,  because  the  pro- 
perty was  parted  with.  The  distinction  between  part- 
ing with  the  property  or  only  the  possession  of  the 
thing  delivered  is  thus  laid  down  in  East's  Pleas  of 
the  Crown  (a) : — "  The  next  inquiry  is  whether  the 
owner,  in  making  the  delivery,  intended  to  part  with 
the  property,  or  only  with  the  possession  of  the  thing 
delivered.  For  if  he  parted  with  the  property  to  the 
prisoner,  by  whatever  fraudulent  means  he  was  induced 
to  give  the  credit,  it  cannot  be  felony.    But  if  the  bare 

{a)  Vol.  2,  p.  668,  s.  102. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  25 

possession  only  were  delivered,  then  it  is  material  to       1861. 
inquire  whether  the  delivery  were  by  way  of  charge,    Bbamlbt's 
or  as  a  general  bailment,  or  for  some  special  purpose.        ^*^®- 
And  each  of  these  several  sorts  of  delivery  will  furnish 
matter  of  distinct  consideration,  the  blending  whereof 
together  has  given  rise  to  most  of  the  doubts  which 
have  occurred  on  this  subject. 

"  The  first  branch  of  inquiry  relates  to  those  cases 
where  persons,  led  by  fallacious  appearances  held  out 
to  them  by  a  prisoner,  have  given  him  credit  for  goods 
which  without  such  fraud  he  would  never  have  ob- 
tained, and  of  which  he  previouslj'  intended  to  cheat 
the  owners.  This,  where  the  property  is  intended  to  be' 
transferred  to  the  identical  person  to  or  for  whom  the 
delivery  is  made,  does  in  no  case  amount  to  larceny ; 
because,  however  fraudulent  the  intent  may  be,  yet 
there  is  no  trespass  in  the  taking,  without  which  there 
can  be  no  larceny  or  robbery.  And  where  such  credit 
is  obtained  by  means  of  false  tokens  or  pretences,  the 
Legislature  have  supplied  a  particular  remedy." 

Thqre  are  many  cases  in  support  of  this  distinction; 
but  it  will  be  sufficient  to  draw  attention  to  two  only. 

In  Rex  V.  Parks  (a)  the  prisoner,  with  intent  to 
defraud,  ordered  one  Wilson  to  send  him  goods  to  be 
paid  for  on  delivery,  and  afterwards  gave  the  shop- 
man who  brought  them  bills  in  payment  which  were 
good  for  nothing.  That  was  held  to  be  no  larceny; 
for  Wilsons  shopman  (though  his  master  did  not  in- 
tend to  give  the  prisoner  credit)  parted  with  the  pro- 
perty by  accepting  such  payment  as  was  oflfered. 
Again,  in  Rex  v.  Jackson  (6),  a  pawnbroker's  servant, 
who  had  a  general  authority  from  his  master  to  act 
in  his  business,  delivered  up  a  pledge  to  the  pawner, 
on  receiving  a  parcel  from  the  pawner,  which  he  sup- 

(a)  2  East  p.  C.  671.  (A)  1  Moo.  C.  C.  119. 
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1861.  posed  to  contain  valuables  he  had  just  seen  in  the 
Bbamubt's  pawner's  possession  in  a  similar  parcel;  and  it  was 
held  that  the  receipt  of  the  pledges  by  the  pawner 
was  not  larceny,  because  the  servant,  who  had  a  gene- 
ral authority  from  the  master,  parted  with  the  pro- 
perty and  ownership,  not  merely  with  the  possession. 

Williams  J.— Treating  the  pawnbroker's  servant 
as  identical  with  the  pawnbroker,  which  you  must 
do  in  that  case,  it  seems  clear  that  the  pawnbroker 
intended  to  part  with  the  property.  Did  Mr.  Norths 
the  prosecutor,  in  this  instance  intend  to  part  with 
the  coal? 

Pollock  C.  B. — There  would  have  been  greater 
difficulty,  if  the  coal  had  been  delivered  to  the  pri- 
soner, and  the  weighing  clerk  had  not  been  at  his 
post,  and  the  prisoner,  without  waiting  for  his  return, 
had  gone  away  with  the  coal. 

Cave, — There  is  no  evidence  that  the  coal  was  taken 
against  the  will  of  the  owner. 

Pollock  C.  B. — Was  there  any  such  absolute  de- 
livery here  as  to  preclude  the  taking  amounting  to  a 
felony?  I  remember  a  curious  case  in  which  the 
prisoner,  a  banker's  clerk,  pretended  to  pay  money 
into  the  bank  to  the  credit  of  a  customer  by  means  of 
a  false  entry,  no  such  sum  having  in  fact  been  paid  in. 
He  then  went  to  the  customer,  and  represented  to 
him  that  he  had  paid  money  into  the  bank  in  his  name 
on  his  own  (the  prisoner's)  account,  as  the  bank  would 
not  allow  him  to  open  an  account  in  his  own  name. 
He  thereby  induced  the  customer  to  give  him  a  cheque 
for  the  money  pretended  to  have  been  paid  in,  and, 
placing  the  cheque  so  obtained  among  the  paid 
cheques,  took  the  amount  for  which  it  was  drawn 
out  of  the  bank  till.  It  was  there  contended  that 
the  facts  stated  amounted  rather  to  an  obtaining  of 
the  cheque  by  false  pretences  than  a  larceny  of  the 
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Case. 


•money;  but  it  was  held  that  the  prisoner  was  guilty       186L 
of  larceny,  and  that  the  obtaining  of  the  cheque,  &c,,    Bbamlbt's 
was  mere  machinery  for  getting  possession  of  the  pro- 
perty of  the  bank  (a). 

Blackburn  J. — Was  this  a  case  in  which  the  pro- 
perty was  intended  to  be  parted  with,  whatever  might 
be  in  the  cart,  or  was  the  intention  merely  to  part 
with  slacjf  ? 

Cave — The  property  passed  by  what  took  place  at 
the  weighing  machine,  and  therefore  it  could  not  be 
larceny.  What  was  done  was  in  the  nature  of  a  false 
pretence.  No  doubt  if  the  prisoner  had  been  indicted 
for  the  false  pretence,  and  it  had  turned  out  to  be 
larceny,  he  might  have  been  convicted  of  the  misde- 
meanor under  the  14  &  15  Vict  c.  100;  but  a  man 
indicted  for  larceny  cannot  be  convicted,  if  the  facts 
merely  amount  to  the  misdemeanor.  This  case  seems 
the  mere  converse  of  the  ordinary  crime  of  obtaining 
by  false  pretences. 

Wilde  B. — Suppose  a  customer  were  to  go  into  a 
shop  and  buy  goods,  and,  as  is  common  in  large  shops, 
were  directed  to  go  with  the  goods  to  another  part 
of  the  shop  to  have  the  bill  made  out  and  pay  for 
them,  but,  instead  of  going  there,  he  were  to  watch  his 
opportunity,  and  slip  out  with  the  goods  while  the 
shopman  was  looking  another  way,  would  not  that  be 
larceny  ? 

Cave. — In  the  case  supposed  there  would  be  no 
consent  on  the  part  of  the  shopman  to  his  taking  the 
goods  away.  Here  the  clerk  at  the  weighing  machine 
saw  the  cart  driven  away,  and  consented  to  it. 

Pollock  C.  B. — But  you  only  get  that  consent  by 
throwing  dust  in  the  eyes  of  the  clerk.     Here  the  soft 


(a)  The  case  referred  to  is  probably  R,  v.  Bammon^  reported  in  Russ. 
&Rj.  p.  221. 


Digitized  by  VjOOQ IC 


28  CROWN  CASES  RESERVED. 

1861.       coal  was  got  out  by  being  disguised  and  covered  over 

Bhamut^s    with  slack, 

^"®-  Cave. — ^The  clerk  and  the  prisoner  were  dealing 

with  the  visible  corporeal  load,  and  the  clerk  intended 

to  part  with  what  was  actually  before  him  in   the 

cart. 

Wilde  B. — I  cannot  agree  to  that.  Suppose  the 
prisoner  had  picked  up  Mr.  North's  spade,  and  hid  it 
under  the  coal. 

Cave. — That  would,  no  doubt,  be  larceny;  because* 
the  clerk  had  no  authority  to  part  with  a  spade,  while 
he  had  authority  to  part  with  the  coal. 

It  is  also  submitted  that  it  was  a  question  for  the 
jury  whether  the  clerk  intended  to  part  with  the  pro- 
perty in  the  coal  or  no,  and  that  that  point  was  not 
left  to  them. 

Boderij  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B I  am  of  opinion  that  the  con- 
viction was  right.  This  case  does  not  diflfer  from  the 
case  suggested  by  my  brother  Wilde  in  the  course  of 
the  argument.  There  is  do  doubt  that  the  soft  coal 
was  not  delivered  to  the  prisoner  for  the  purpose  of 
being  carried  away,  but  to  be  taken  to  the  weighing 
machine,  weighed  and  paid  for.  There  was  no  abso- 
lute delivery  of  the  soft  coal  to  the  prisoner,  and  no 
permission  to  take  it  away.  The  produce  of  a  lead 
mine  consists  partly  of  silver  and  partly  of  lead ;  and 
if  a  man,  professing  to  take  out  lead  only,  were  to 
cover  some  of  the  silver  with  lead,  and  were  to  take  it 
out  as  lead,  and  pay  for  it  as  lead,  that  would  only  be 
a  mode  of  stealing  the  silver. 

Williams  J. — The  jury  have  found  that  there  was 
a  preconceived  plan  on  the  part  of  the  prisoner  to  get 
the  coal  and  appropriate  it  to  his  own  use  on  paying 
for  it  the  price  of  slack  only ;  and  the  prisoner  carried 
out  that  plan  by  covering  the  coal  with  slack,  and 
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pretending  to  the  clerk  at  the  weighing  machine  that       1861. 
the  cart  contained  slack  only.     Under  these  circum-    Bramlet*8 
stances  the  prisoner  obtained  the  possession  of  the        ^"®' 
coal  only,  and  not  the  property  in  it.     He  paid  some 
money,  but  it  was  for  slack,  not  for  soft  coal.     The 
case  seems  to  me  to  have  all  the  ingredients  of  larceny. 
The  other  learned  Judges  concurred. 

Conviction  affirmed. 


REGINA  V.  JAMES  TITE.  1861. 


The  following  case  was  reserved  by  the  Recorder  The  prisoner 
of  the  city  of  London.  by  the^rose- 

At  a  Session  of  the  Central  Criminal  Court  holden  ZmmTv^x^ 
on  the  28th  day  of  January^  1861,  James  Tite  was  traveller,  and 
tried  and  convicted  before  me  on  an  indictment  which  commission'^ 
charged  that  he  was  servant  to  Richard  Adams  Ford^  HberTyto* 
and,  by  virtue  of  his  employment  as  such  servant,  he  obuin  orders 
did  receive  the  sum  of  4/.  16^.  6rf.  in  money  for  and  than  the  pro- 
on  account  of  the  said  Richard  Adams  Ford^  his  said  '®^^*w'that 
master,  and  fraudulently  and  feloniously  did  embezzle,  he  was  a  ser- 

j     ,      ,  , ,  .  ,  vant  within 

secrete  and  steal  the  said  money.  the  meaning 

It  was  proved  that  he  was  engaged  by  the  prose-  %^^\^^c^ 
cuter  (who  was  a  shirt  manufacturer)  as  a  commercial  «.  47. 
traveller,  and  that  the  agreement  between  them  was 
that  he  should  be  paid  by  commission,  and  that  he 
was  at  liberty  to  obtain  orders  for  others  than  the 
prosecutor. 

It  was  also  proved  that  he  received  from  the  prose- 
cutor various  samples  with  which  he  set  out  on  his 
journey,  and  that  while  on  that  journey  he  received 
by  virtue  of  his  employment  the  sum  charged  in  the 
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1861.  indictment,  for  which  he  did  not  account,  but  which 
Titb's  he  fraudulently  appropriated  to  his  own  use.  He 
never  returned  the  samples  entrusted  to  him,  and  was 
never  seen  by  the  prosecutor  from  the  time  he  set  out 
on  his  journey  until  he  was  taken  into  custody. 

The  question  on  which  I  wish  for  the  decision  of 
the  Court  for  the  Consideration  of  Crown  Cases  Re- 
served is,  Whether  there  was  any  evidence  of  the 
prisoner's  being  a  servant  as  alleged  in  the  indict- 
ment. 

The  prisoner  remains,  in  custody  awaiting  judg- 
ment. 

This  case  was  argued  on  27th  Aprils  1861,  before 
Pollock  C.  B.,  \yiLLL^MS  J.,  Willes  J.,  Black- 
BT7BK  J,  and  Wilde  B. 

Sleigh,  for  the  prisoner. — The  prisoner  was  not  a 
clerk  or  servant  within  the  meaning  of  the  statute. 
The  relation  of  master  and  servant  is  not  established, 
unless  it  is  shewn  that  one  exercises  control  over  ano- 
ther. In  Regina  v.  Walker  (a)  the  prisoner,  who 
kept  a  refreshment  house,  was  employed  by  the  prose- 
cutors to  get  orders  for  their  goods,  collect  the  money, 
and  pay  it  over.  It  was  his  duty  to  go  about  and 
get  orders  for  his  employers,  and  he  was  called  their 
agent  for  the  district ;  but  no  definite  portion  of  his 
time  was  to  be  devoted  to  their  service.  He  was  paid 
a  small,  nominal  salary,  and  received  in  addition  a 
commission  upon  the  orders  he  obtained.  Upon  a 
case  reserved  it  was  held  that  he  was  not  the  servant 
of  the  prosecutors,  but  rather  their  agent.  If  we  put 
this  case  in  juxtaposition  with  the  present,  no  real 
diflference  is  apparent. 

Pollock  C.  B. — It  may  be  that  a  commission 
agent  is  a  servant.     That  seems  to  me  to  be  a  mere 

(a)  I  Dears.  &  Bell  C.  C.  600. 
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question  of  fact  for  the  jury,  and  depends  entirely  on       1861. 
the  evidence  in  each  particular  case.     The  evidence    '  titb's 
may  shew  that  a  man  is  entirely  a  servant,  or  a  ser-       ^"®* 
vant   with  the  power  of  being  employed  by   other 
people.     Nothing  is  more  common  than  for  people  of 
large  property  to  employ  builders,  carpenters,  &c.,  on 
their  estates,  giving  them  permission  at  the  same  time 
to  do  work  for  others  in  the  neighbourhood;  would 
not  these  men  be  servants  ? 

Sleigh. — If  the  question  was  one  for  the  jury,  it  is 
submitted  that  there  was  no  evidence  of  the  relation- 
ship of  master  and  servant.  It  is  not  contended  that 
the  mode  of  payment  affects  the  question. 

Blackburn  J. — I  suppose  that  the  learned  Recorder, 
in  reserving  this  case  for  our  consideration,  wished  to 
clear  up  the  doubts  expressed  by  Lord  Wemdeydale  in 
Reg.  v.  Goodbody  (a),  where  he  says,  referring  to  Rex 
v.  Carr  (6),  "  There  is  one  case  in  which  it  was  held 
that  a  man  may  be  the  servant  of  several  at  one  time, 
but  I  wish  to  have  that' question  further  considered  by 
the  Judges.'' 

JSempy  officer  of  the  Court,  informed  the  Court  that 
Mr.  Justice  Blackburn's  supposition  was  correct. 

Williams  J. — If  that  be  so,  the  case  of  Regina  v. 
Batty  (c)  seems  to  have  settled  the  doubts  expressed 
in  Regina  v.  Goodbody.  There  the  prisoner,  who  was 
employed  by  A.  B.  to  sell  goods  for  him  at  certain 
wages,  was  convicted  of  embezzlement,  as  the  servant 
of  ^.  jB.,  though  he  was  at  the  same  time  employed 
by  other  persons  and  for  other  purposes. 

Sleigh. — To  have  been  a  servant  the  prisoner  must 
have  been  subject  to  the  master's  control.  In  this 
case  there  is  no  scintilla  of  evidence  to  shew  that  he 
was  so  subject. 

(a)  8  C.  &  p.  666.  (b)  Rufs.  &  Ry.  198. 

(e)  2  Moo.  C.  C.  257. 
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1861.  Wilde  B. — Is  not  a  commercial  traveller  bound 

Titb'8  to  obey  his  employer  ?  Does  not  this  case  say  that  he 
was  an  ordinary  commercial  traveller  ?  The  learned 
Recorder  has  not  told  us  what  the  prisoner  was  em- 
ployed to  do ;  it  must  be  inferred  therefore  that  it  was 
the  ordinary  occupation  of  a  traveller. 

Blackburn  J. — The  fact  that  the  prisoner  received 
various  samples  from  the  prosecutor,  and  set  out  on  a 
journey  with  them,  is  some  evidence  of  his  being  a 
•servant. 

Sleigh, — The  evidence  tended  to  establish  the  rela- 
tion of  principal  and  agent,  rather  than  that  of  master 
and  servant.  In  the  case  of  Regina  v.  May  (a)  the 
prisoner  was  employed  to  obtain  orders  for  the  sale  of 
iron,  and  was  to  receive  a  certain-  commission  on  the 
orders  he  got.  It  was  his  duty  to  account  to  the  pro- 
secutors for  any  money  he  might  receive;  but  it  was 
not  expressly  found  to  be  his  duty  to  receive  money. 
It  was  there  held  that  the  prisoner  was  not  shewn  to 
be  a  clerk  or  servant,  or  a  person  employed  in  that 
capacity,  Cockburn  C.  J.  saying  that  the  prisoner 
"  was  not  subject  to  such  control  as  seems  implied  in 
the  relation  of  master  and  clerk  or  servant.'' 

The  relationship  of  master  and  servant  must  be 
clearly  made  out  by  the  facts  of  the  case;  it  must  not 
be  left  in  ambiguity.  No  such  relationship  was  made 
out  in  this  case,  inasmuch  as  it  was  not  shewn  that 
the  prisoner  was  bound  to  obey  the  prosecutor.  On 
the  contrary  it  appeared  that  he  was  at  liberty  to  go 
anywhere,  and  get  what  orders  he  liked. 

Pollock  C.  B. — I  am  of  opinion  that  this  convic- 
tion should  be  aflSrmed. 

The  question  is,  was  there  any  evidence  to  go  to 
the  jury  of  the  prisoner  being  servant  to  the  prose- 

(a)  30  L.  J.  (M.  C.)  81 ;  atUe,  p.  13. 
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cutor.     The  case  as  stated  for  our  consideration  shows       1861. 
that  there  was.     If  the  control  necessary  to  constitute       titb's 
the  relationship  of  master  and  servant  is  shown  to       ^"®* 
have  existed,  which  as  I  said  before  is  a  question 
of  fact  for  the  jury,  a  commercial  traveller  paid  by 
commission  may  clearly  be  a  servant  within  the  meaning 
of  the  statute. 

Williams  J. — I  agree  with  the  Lord  Chief  Baron. 
If  the  object  of  the  learned.  Recorder  was  to  clear  up 
the  case  of  Regina  v.  Goodbody  (a),  it  seems  to  me  that 
Regina  v.  Batty  {h)  not  only  does  this,  but  decides  the 
other  points  raised  by  Mr.  Sleigh  on  behalf  of  the  pri- 
soner. I  concurred  in  the  judgment  given  in  Regina 
v.  May  (c),  on  the  ground  that  it  was  not  stated  to 
be  the  prisoner's  duty  to  receive  money. 

Wilde  B, — I  am  of  the  same  opinion.  I  merely 
wish  to  add  that  in  the  case  of  Regina  v.  May  (rf),  Cock- 
burn  C.  J.  expressly  says,  "  In  the  case  of  a  traveller, 
he  is  under  the  control  of  his  several  employers;  he 
is  bound  to  go  here  and  there,  and  to  do  this  and 
that  according  to  orders."  This  case  expressly  finds 
that  the  prisoner  was  employed  as  a  traveller. 

WiLLBS  J.  and  Blackburn  J.  concurred. 

Conviction  aflSrmed. 


(a)  8  Car.  &  P.  665.  (c)  Anti,  p.  13. 

(6)  2  Moo.  C.  C.  257/  {d)  8  Cox  Crim.  Cas.  424 ;  ante,  p.  13. 
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1861.  REGINA  V.  OWEN  PRITCHARD. 


So  much  of        The  following  case  was  reserved  by  Channbll  B. 
the  7  Gftfo.  4,       The  prisoner,  Owen  Pritckardj  was  convicted  before 

^n^^ts^that  ^^  ^*  *^^  ^^^*  assizes  for  Denbighshire  of  stealing  8  lbs. 

iQ  all  indict-  weight  of  brass. 

had  o^r  pre-         The  conviction  is  to  be  taken  to  be  correct,  subject 

oTbifhaif  of  ^"^y  *^  *^^  question  whether  the  indictment  suflSciently 

a  banking  CO-  describes  the  owership  of  the  property,  which  is  the 

partnership  l-      .   .v  /» 

carrying  on      SUbjCCt  thereof. 

^"d"^A  property  charged  to  have  been  stolen  consisted 

provisions  of  Certain  brasses  or  caps  which  had  formed  part  of 

itshaUbe*^**  an   engine  and   machinery  used  in  the  working  of 

^*ffi^-^ntt  c^Uiery    works   known    as   The  Llywemian   CoUiery. 

state  the  Works. 

ofsu^  co*^-'  The  indictment  on  which  the  prisoner  was  arraigned, 

to  b^^h^^^  and  to  which  he  pleaded,  described  the  property  as 

money,  &c^  the  property  of  **  John  Cleveland  Green.^^ 

of  Se  public  Edward  Green  was  called  as  a  witness  for  the  pro* 

officers  for  secution.     He  swore  that  he  was  the  son  of  John 

being  of  such  Cleveland  Green,  that  John  Cleveland  Green  was  the 

^fpl^obii-  manager  of  The  Dudley  and  West  Bromrvich  Bank,  that 

gatory  and  he  was  scnt  by  his  father  to  reside  near  the  colliery 

permissive,  works,  that  he  had  the  engines  and  works  belonging 

by'sectf  14  of  *^  *^^  coUiery  under  his  care  at  the  time  when  the 

the7G«>.4,  brasses  and  caps  were  severed  and  taken  from  the 

in  any  such  machinery,  that  he  could  not  exactly  say  he  was  a 

Sprojerty  ^^^^^  of  t^e  Company,  but  that  he  received  from 

of  the  CO-  his  father  payment  for  taking  charge  of  the  machinery 

may  be  de?  and  works ;  that  he  believed  the  money  came  from  the 

scribed  as  the 

property  of  one  of  the  public  officers  under  the  former,  or  as  the  property  of  one  of  the 

partners  and  others  under  the  latter  enactment. 
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Company;  that  with  money  he  got  from  his  father  he       1861. 
paid  the  men  on  the  works,  and  that  the  engines  and  Pritchabd's 
machinery  belonged  to  the  Dudley  and  West  Bromtmch       ^*«®- 
Company. 

No  registration  of  the  Dudley  and  West  Brommch 
Company  as  a  joint  stock  banking  Company,  or  of  the 
appointment  of  any  manager  or  public  oflScer  thereof, 
was  proved. 

It  was  objected  by  the  prisoner's  counsel  that  the 
ownership  of  the  property  in  John  Cleveland  Oreen 
was  not  proved. 

The  witness  stated  that  Philip  Williams  was  one  of 
the  partners  in  The  Dudley  and  West Bromwich  Bank; 
that  there  were  more  than  twenty  partners  or  share- 
holders in  the  bank,  and  that  it  was,  as  he  understood, 
a  joint  stock  banking  company. 

I  was  thereupon  requested  to  amend  the  indictment. 
I  did  so  by  striking  out  the  words  John  Cleveland 
Green^  and  stating  the  property  to  be  the  property  of 
Philip  Williams  and  others. 

The  prisoner  was  convicted  and  sentenced,  and  is 
now  undergoing  his  sentence. 

On  the  same  day  on  which  he  was  tried,  and  shortly 
after  the  verdict  was  recorded,  my  attention  was  called 
by  the  prisoner's  counsel  to  the  statutes  and  cases 
collected  in  Archbolds  Criminal  Law^  14th  ed.,  pp.  36 
and  37.  I  then  reserved  for  the  opinion  of  this  Court 
the  question,  whether,  upon  the  evidence  set  out,  the 
ownership  of  the  property  was  sufficiently  described 
in  the  indictment  as  amended,  and,  if  not,  whether  the 
description  in  the  indictment  before  the  amendment 
was  made  was  sufficient,  if  that  question  could,  after 
the  amendment,  be  properly  reserved. 

The  question  submitted  is,  whether  the  indictment 
as  amended,  or  as  it  stood  before  amendment  (sup- 
posing it  can  now  in  its  original  form  be  referred  to), 

D  2 
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1861.       sufficiently  described  the  ownership  of  the  property 
Pbitchard'8  according  to  the  evidence  to  sustain  the  conviction. 


Case. 


This  case  was  argued,  on  April  27th,  1861,  before 
Pollock  C.  B.,  Williams  J.,  Willes  J.,  Blackburn  J. 
and  Wilde  B. 

Mclntyre^  for  the  prisoner. — The  Court  has  no 
power  to  consider  the  indictment  in  its  original  form. 

Blackburn  J. — If  it  is  contended  that  we  cannot 
alter  the  verdict  upon  an  amended  indictment  to  a 
verdict  upon  the  indictment  before  it  was  amended,  I 
should  say  that  that  was  so. 

Mclntyre. — The  indictment,  as  amended,  describes 
the  articles  stolen  as  the  property  of  PhUip  WiUiams 
and  others;  and  the  case  states  that  WiUiams  was  one 
of  the  partners  in  The  Dudley  and  West  Bromwich 
Bank ;  that  there  were  more  than  twenty  partners  or 
shareholders  in  the  bank ;  that  it  was  a  joint  stock 
banking  Company ;  and  that  the  articles  stolen  belonged 
to  the  Company.  That  being  so,  the  property  should 
have  been  laid  in  the  public  officer  of  the  Company, 
and  not  in  Philip  Williams  and  others.  By  the  39 
&  40  Geo.  3,  c.  28,  s.  15,  it  is  made  illegal  for  any 
body  politic  or  corporate  whatsoever,  erected  or  to  be 
erected,  or  for  any  other  persons,  united  or  to  be 
united  in  covenants  or  partnership,  exceeding  the 
number  of  six  persons  in  that  part  of  Great  Britain 
called  England^  to  carry  on  the  business  of  bankers. 
That  restriction  is  modified  by  the  7  Geo.  4,  c.  46,  by 
the  first  section  of  which  Act  copartnerships  of  more 
than  six  persons  may,  in  certain  cases  and  under  cer- 
tain, circumstances,  carry  on  business  as  bankers  in 
England  beyond  the  distance  of  sixty-five  miles  from 
London.  By  sect.  4,  such  copartnership  must  deliver 
at  the  Stamp  Office  in  London  an  account  containing 
the  names  and  places  of  abode  of  two  or  more  persons 
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who  shall  have  been  appointed  public  officers  of  such       1861. 


copartnership.     By  sect.  9  (a),  all  prosecutions  must  Pritchaed's 

Case. 


(a)  Sect.  9  of  the  7  Oeo.  4,  c.  46, 
18  M  follows : — And  be  it  farther 
enacted,  that  all  actions  and  suits, 
and  also  all  petitions  to  found  anj 
commission  of  bankruptcy  against 
anj  person  or  persons  who  may  be 
at  anj  time  indebted  to  an j  such 
copartnership  carrying  on  business 
under  the  provisions  of  this  Act, 
and  all  proceedings  at  law  or  in 
equity  under  any  commission  of 
bankruptcy,  and  all  other  proceed- 
ings at  law  or  in  equity  to  be 
commenced  or  instituted  for  or  on 
behalf  of  any  such  copartnership 
against  any  person  or  persons,  bo- 
dies politic  or*'corporate,  or  others 
whether  members  of  such  copart- 
nership or  otherwise,  for  recover- 
ing any  debts  or'  enforcing  any 
claims  or  demands  due  to  such 
copartnership,  or  for  any  other 
matter  relating  to  the  concerns  of 
such  copartnership,  shall  and  law- 
fully may,  from  and  after  the  pass- 
ing of  this  Act,  be  commenced  or 
instituted  and  prosecuted  in  the 
name  of  any]  one  of  the  public 
officers  nominated  as  aforesaid  for 
the  time  being  of  such  copartner- 
ship^ as  the  nominal  plaintiff  or 
petitioner  for  and  on  behalf  of  such 
copartnership ;  and  that*all  actions 
or  suits,  and  proceedings  at  law  or 
in  equity,  to  be  commenced  or  in- 
stituted by  any  person  or  persons, 
bodies  politic  or  corporate,  or 
others  whether  members  of  such 
copartnership  or  otherwise,  against 
such  copartnership,  shall  and  law- 
fully may  be  commenced,  insti- 
tuted and  prosecuted  against  any 
one  or  more  of  the  public  officers 
nominated  as  aforesaid  for  the  time 
being  of  such  copartnership,  as  the 
nominal  defendant  for  and  on  be- 
half of  such  copartnership  ;    and 


that  all  indictments,  informations 
and  prosecutions  by  or  on  behalf  of 
such  copartnership,  for  any  stealing 
or  embezzlement  of  any  money, 
goods,  effects,  bills,  notes,  securi- 
ties or  other  property  of  or  belong- 
ing to  such  copartnership,  or  for 
any  fraud,  forgery,  crime  or  of- 
fence committed  against  or  with 
intent  to  injure  or  defraud  such 
copartnership,  shall  and  lawfully 
may  be  had,  preferred  and  carried 
on  in  the  name  of  any  one  of  the 
public  officers  nominated  as  afore- 
said for  the  time  being  of  such  co- 
partnership ;  and  that  in  all  indict- 
ments and  informations  to  be  had 
or  preferred  by  or  on  behalf  of 
such  copartnership  against  any 
person  or  persons  whomsoever, 
notwithstanding  such  person  or 
persons  may  happen  to  be  a  mem- 
ber or  members  of  such  copartner- 
ship, it  shall  be  lawful  and  suffi- 
cient to  state  the  money,  goods, 
effects,  bills,  notes,  securities  or 
other  property  of  such  copartner- 
ship to  be  the  money,  goods,  effects, 
bills,  notes,  securities  or  other  pro- 
perty of  any  one  of  the  public 
officers  nomiAated  as  aforesaid  for 
the  time  being  of  such  copartner- 
ship ;  and  that  any  'forgery,  fraud, 
crime  or  other  offence  committed 
against  or  with  intent  to  injure  or 
defraud  any  such  copartnership, 
shall  and  lawfully  may  in  such  in- 
dictment or  indictments,  notwith- 
standing as  aforesaid,  be  laid  or 
stated  to  have  been  committed 
against  or  with  intent  tojnjure  or 
defraud  any  one  of  the  public  offi- 
cers nominated  as  aforesaid  for  the 
time  being  of  such  copartnership ; 
and  any  offender  or  offenders  may 
thereupon  be  lawfully  convicted 
for  any  such  forgery,  fraud,  crime 
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1861.  be  carried  on  in  the  name  of  one  of  the  public  officers, 
F]UTCHARD*8  ^nd  in  every  indictment  or  information  the  money, 
^"®"  goods,  &c.,  of  the  copartnership  must  be  stated  to  be 
the  money,  goods,  &c.,  of  one  of  the  public  officers. 

Blacebubn  J. — May  not  this  have  been  a  Bank 
composed  of  not  more  than  six  partners? 

Mclntyre. — The  evidence  .is  that  there  were  more 
than  twenty  partners  or  shareholders  in  the  Bank,  and 
that  it  was  a  joint  stock  Company.  I  assume,  there- 
fore, either  that  it  was  a  joint  stock  Company  and  had 
a  name,  or  that  it  consisted  of  more  than  six  persons, 
in  which  case  it  must  be  registered. 

Wilde  B. — That  is  to  say  it  ought  to  be.  When 
you  say  it  must  be,  you  mean  it  ought  to  be. 

Mclntyre. — This  Court  must  assume  that  they  carry 
on  their  business  legally. 

Pollock  C.  B. — Suppose  they  are  not  registered, 
may  any  body  go  and  steal  their  property  without 
being  punished  for  it? 

Blackbubn  J. — Granting  all  that  you  assume,  sup- 
pose more  than  six  persons  own  a  chattel,  a  horse  for 
instance,  and  afterwards  engage  in  business  as  bankers, 
would  that  alter  the  property  in  the  horse? 

Mclntyre. — I  ask  the  Court  to  assume  that  they  are 
acting  legally  and  not  to  assume  that  they  are  acting 
illegally. 

Wilde  B — Sect.  9  of  7  Geo.  4,  c.  46,  is  not  exclu- 

or  offence;  and  that  in  all  other  alle-  signation,  removal  or  any  act  of 

gations,indictment8,  informations  or  such  public  officer,  shall  not  abate 

other  proceedings  of  any  kind  what-  or  prejudice  any  such  action,  suit, 

soever,  in  which  it  otherwise  might  indictment,   infornuition,   prosecu* 

or  would  have  been  necessary  to  tion    or   other  proceeding   com- 

state  the  names    of  the  persons  menced  against  or  by  or  on  behalf 

composing  such  copartnership,  it  of   such    copartnership,    but    the 

shall  and  may  be  lawful  and  suffi-  same  may  be  continued,  prosecuted 

cient  to  state  the  name  of  any  one  and  carried  on  in  the  name  of  ai^ 

of  the  public  officers  nominated  as  other  of  the  public  officers  of  such 

aforesaid  for  the  time  being  of  such  copartnership  for  the  time  being, 
copartnership;  and  the  death,  re- 
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sive ;  it  only  enacts  that  it  shall  be  lawful  and  sufficient       1861. 
to  state  the  money,  &c.,  of  the  copartnership  to  be  the  pbitchard's 
money,  &c.,  of  one  of  the  public  officers.  ^^^ 

Mclntyre. — The  same  words  are  used  in  the  former 
part  of  the  section  with  respect  to  bringing  actions  in 
the  name  of  the  public  officer. 

WiLDB  B. — No.  In  the  first  part  of  the  section  the 
words  are  "shall  and  lawfully  may" ;  in  the  part  we 
have  to  consider,  the  words  are  "  it  shall  be  lawful  and 
sufficient." 

Williams  J. — Has  not  the  point  been  decided  against 
you  in  Begina  v.  Beard  (a)  ? 

Mclntyre. — No.  In  Chapman  v.  MUvain  (6),  Parke 
B.  remarks  that  in  Begina  v.  Beard  the  point  was  only 
mentioned,  not  argued.  The  conviction  there  was 
general;  and  as  upon  four  of  the  counts  the  point  did 
not  arise  it  was  unnecessary  to  argue  it.  The  same 
point  arose  in  Bex  v.  Burgiss  (c),  but  was  not  decided, 
as  the  prisoner  was  convicted  and  sentenced  upon 
another  indictment.  In  Bex  v.  James  (d)  this  ques- 
tion was  again  mooted,  but  not  determined,  as  the 
prisoner  was  acquitted  on  the  merits.  In  Archhold's 
Criminal  Pleading^  by  Wekby^e),  the  cases  are  col- 
lected, and  an  opinion  is  expressed  that  in  an  indict- 
ment against  a  person  not  a  member  of  the  Company, 
under  the  7  Geo.  4,  c.  46,  s.  9,  the  property  must  be 
laid  in  a  public  officer  of  the  Company  duly  appointed 
and  registered  under  the  Acts;  and  Chapman  v.  Mil- 
vain  (6)  is  cited.  In  that  case  it  was  held  that  the 
words  '^ shall  and  may"  in  the  first  part  of  that 
section  are  obligatory  and  not  merely  permissive; 
and  that,  in  an  action  against  a  shareholder  for  the 
recovery   of  a    debt    or    for   enforcing   any    claim 

(a)  8  Car.  &  P.  143.  (d)  7  Car.  &  F,  553. 

(6)  5  Exch.  61.  (e)   Page  36,  14th  cd. 

(r)  7  Car.  &  P.  490. 
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1861.  or  demand  due  to  the  copartnership,  ^he  Company  are 
Pwtchaed's  bound  to  sue  in  the  name  of  one  of  their  public  officers, 
^"®-  and  are  not  at  liberty  to  sue  in  the  names  of  the 
covenantees  named  in  the  deed  of  copartnership. 
Then,  although  the  words  in  the  latter  part  of  the 
section  upon  which  the  present  question  arises  are  not 
exactly  identical,  they  are  the  same  in  effect;  and  it  is 
therefore  obligatory  upon  the  Company  that  indict- 
ments should  be  preferred  and  carried  on  in  the  name 
of  one  of  their  public  officers,  i.e.^  the  property  in  the 
goods  stolen  must  be  laid  in  him  as  owner. 

Wilde  B May  not  the  latter  part  of  the  section 

mean  this: — "  The  property  may  be  laid  in  them,  and 
if  laid  in  them  it  shall  be  lawful  and  sufficient"? 

Blackburn  J. — Assuming  that  you  are  right  on  this 
point,  how  do  you  reconcile  your  view  of  the  7  Geo,  4, 
c.  46,  8.  9,  with  the  7  Geo.  4,  c.  64,  s.  14  (a),  which 
enacts  that  the  property  of  partners  may  be  laid  in 
any  one  of  them  and  another  or  other  as  the  case  may 
be?  The  latter  Act  is  subsequent  in  point  of  time,  and 
if  inconsistent  with  the  former  Act  would  repeal  it. 

Mclntyre. — It  is  submitted  that  the  7  Geo.  4,  c.  64, 
8. 14,  does  not  apply  to  a  case  already  provided  for  by 
statute.     That  Act  does  not  repeal  the   7   Geo.  4, 

(a)  Sect.  14  of  the  7  Oeo.  4,  shall  be  sufficient  to  name  one  of 
c.  64,  is  as  foUows : — And  in  order  such  persons,  and  to  state  such 
to  remove  the  difficulty  of  stating  property  to  belong  to  the  person  so 
the  names  of  all  the  owners  of  pro-  named  and  another  or  others,  as 
perty  in  the  case  of  partners  and  the  case  may  be ;  and  wheneyer, 
other  joint  owners,  be  it  enacted,  in  any  indictment  or  information 
that  in  any  indictment  or  informa-  for  any  felony  or  misdemeanor,  it 
tion  for  any  felony  or  misdemeanor,  shall  be  necessary  to  mention,  for 
wherein  it  shall  be  requisite  to  any  purpose  whatsoever,  any  part- 
state  the  ownership  of  any  property  ners,  joint  tenants,  parceners  or 
whatsoever,  whether  real  or  per-  tenants  in  common,  it  shall  be  suffi- 
sonal,  which  shall  belong  to  or  be  cient  to  describe  them  in  the  man- 
in  the  possession  of  more  than  one  ner  aforesaid ;  and  this  provision 
person,  whether  such  persons  be  shall  be  construed  to  extend  to  all 
partners  in  trade,  joint  tenants,  joint  stock  Companies  and  trustees, 
parceners  or  tenants  in  common,  it 
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c.  46,  s.  9,  and  therefore  only  applies  to  Companies       i861. 
without  a  public  officer.     The  restriction  in  7  Geo.  4,  p^^^hakd's 
c.  46,  is  not  affected  by  a  statute   which  does  not       C**e. 
touch  that  point. 

V.  WiUiamSj  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B. — The  indictment,  as  amended,  suffi- 
ciently describes  the  ownership  of  the  property  stolen. 
The  7  Geo.  4,  c.  64,  s.  14,  expressly  applies  to  such  a 
case  as  that  now  before  us.  Although  certain  persons 
may  carry  on  the  business  of  bankers  contrary  to  law, 
yet,  if  they  are  possessed  of  property,  that  property 
must  be  protected,  and  evil*disposed  persons  are  not  to 
be  permitted  to  steal  it  with  impunity.  The  owner- 
ship of  the  property  is  correctly  described. 

Williams  J. — Chapman  v.  Milvain  (a)  is  binding  on 
us  to  the  extent  of  the  proposition  there  laid  down ; 
but  the  question  is,  does  it  compel  us  to  say  that  this 
indictment  cannot  be  sustained?  To  my  mind  the 
7  Geo.  4,  c.  64,  s.  9,  which  is  expressly  extended  to 
all  joint  stock  Companies,  makes  it  plain  that  such  an 
indictment  as  that  now  before  us  is  good.  That  Act  - 
is  posterior  to  the  7  Geo.  4,  c.  46,  and  is  a  sufficient 
authority  for  la3dng  the  property  in  the  name  of  one 
of  the  partners  and  others. 

The  other  learned  Judges  concurred* 

Conviction  affirmed. 

(a)  5£zch.61. 


Digitized  by  VjOOQ IC 


42  CROWN  CASES  RESERVED. 


REGINA  V.  JOHN  PARKER  AND  GEORGE 
1861.  PARKER. 


ii.and-B.be-  The  following  case  was  reserved  by  the  Chairman 
irSh  felony,  of  Qaarter  Sessions  for  the  county  of  Denbigh. 
A'&^^ef"  "^^^^  Parker  and  George  Parker  were  tried  before 
sence  of  the  me  at  the  last  General  Quarter  Sessions  for  the  county 
Sn^of^the  of  Denbigh  on  an  indictment  charging,  in  the  first 
S^^^h^  count,  the  prisoner  John  Parker  with  stealing  a  quan- 
ciutfged  tity  of  hops,  the  property  of  Peter  Walker^  his  master; 
j^jouhtA  and,  in  the  second  count,  George  Parker  with  receiving 
Se*bnith."  the  Same  hops,  knowing  them  to  have  been  stolen. 
Whereupon,  It  was  proved  at  the  trial  that  the  prisoner  John 
cutor^nd"  and  a  brother  named  William  were  in  the  service  of 
wmaidM  *^®  prosecutor,  who  was  a  brewer  in  Wrexham^  and 
gUent,  B.  the  prisoner  George  kept  a  public-house  in  Wrexham. 
fession.  B.  On  the  6th  March  a  policeman  named  Lamb  went  to 
miSeT*^*^*^^  ^^^9^  P(^'^^'^  house,  where  John  and  William  then 
further  con-    were,  and  by  permission  of  George  searched  the  house. 

fession  to  the     rrirj  "l-xi.*  x- 

policeman  on  Lamb  found  some  hops  m  two  bags  m  a  room  upstairs. 

^ts^^a  ^®  ^^^  ^^^^  ®**^^^  *^^  ^^^  *^^  ^^'  ^^^^^  ^^^ 
Held,  that    prosccutor,  who  went  with  Lamb  into  a  parlour  in 

sionTw  made  George's  house,  in  which  were  assembled  John^  William 

1m  \n^^'    ^^^  George  Parker.    Lamb  there  charged  WiUiam  and 

dence  on  tie   John  with  Stealing  the  hops,  and  George  with  receiving 

them  knowing  them  to  be  stolen.     Upon  hearing  this 

William  said,  "  Well,  John,  you  had  better  tell  Mr. 

Walker  the  truth.*'    Neither  the  prosecutor  nor  the 

policeman  dissented  from  or  remarked  upon  WzUiam^s 

advice.     Whereupon  John  said,  "  I  will  tell  the  truth ; 

I  did  take  some  hops,  and  I  must  risk  it."     Lamb 

then  took  the  three  brothers  to  the  Bridewell^  and  on 
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their  way  there  John  of  his  own  accord  said,  "  I'll  tell  1861. 
you  how  I  got  them  hops  in  the  small  bag.  I  was  Pabkbr*8 
putting  some  in  the  cask,  and  there  was  more  than  I  "** 
wanted,  and  I  took  them.  I  did  not  think  it  was  any 
harm."  The  three  brothers  were  shortly  afterwards 
taken  before  the  magistrates;  when  William  was  dis- 
charged, but  John  and  George  were  committed  for 
trial.  At  the  trial  it  was  objected  by  the  counsel  for 
the  prisoners,  upon  the  authority  of  Begina  v.  Sarah 
Taylor,  8  Car.  &  P.  733,  Rex  v.  Spencer  (a),  and 
JRex  y.  Pountney  in  7  Car.  &  P.  (6),  and  other 
cases,  which  he  then  cited,  that  the  confessions  of 
John,  being  one  continuing  confession,  ought  not  to  be 
received  in  evidence,  as  being  made  after  an  induce- 
ment to  confess;  that  although  the  inducement  was 
not  made  by  a  person  in  authority,  yet,  being  made  in 
the  presence  and  hearing  of  two  persons  in  authority, 
namely  the  prosecutor,  prisoner's  master,  and  the  po- 
liceman, who  had  just  charged  the  prisoner,  they  had 
by  their  silence  acquiesced  in  and  adopted  the  induce- 
ment; and  that,  as  there  was  no  other  evidence  of  the 
stealing,  John  could  not  be  convicted  of  stealing,  and 
George  must,  consequently,  be  acquitted  of  receiving. 

I  directed  the  jury  that  the  inducement  or  advice, 
being  that  of  a  person  made  at  the  time  when  he  him- 
self was  charged  with  a  similar  offence  as  the  person 
induced  to  confess,  must  be  looked  upon  merely  as  the 
inducement  of  an  accomplice;  and  that,  there  having 
been  no  threat  or  promise  of  favour  with  respect  to 
the  offence  charged  against  the  prisoner  held  out  by 
any  person  concerned  in  apprehending,  examining  or 
prosecuting  him,  or  by  the  person  to  whom  the  sub- 
sequent confession  was  made,  there  was  nothing  to 
exclude  or  invalidate  it. 

The  jury  found  John  guilty  of  stealing  and  George 

(fl)  7  Car.  &  P.  776.  (h)  Page  802. 
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1861. 


Faiikbr*8 
Case. 


of  receiving;  but  I  deferred  sentencing  tbem  until  the 
opinion  of  the  Court  of  Criminal  Appeal  should  have 
been  taken  upon  the  point  raised  by  the  prisoner's 
counsel  If  the  confession  was  under  the  circum- 
stances receivable,  the  conviction  is  to  stand;  other- 
wise the  prisoners  are  to  be  acquitted.  The  prisoners 
are  out  on  bail. 


1861. 


This  case  was  considered,  on  the  1st  of  June^  1861, 
by  CocKBUBN  C.  J.,  Pollock  C.  B.,  Crompton  J., 
WiLLBS  J.  and  Wilde  B. 

No  counsel  appeared  on  either  side. 

By  the  Court.— The  conTiction  must  be  affirmed. 

Conviction  affirmed. 


BEGINA  V.  WILLIAM  SLEEP. 


The  prisoner 
was  indicted, 
under  the 
9&10TFm.3, 
e.  41,  t,  2, 
for  having 
been  found 
in  possession 
of  naval  stores 
marked  with 
the  broad 
arrow.    The 


The  following  case  was  reserved  by  the  Recorder  of 
Plymouth. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the 
borough  oi  Plymouth^  holden  on  the  4th  AprU^  1861, 
before  Charles  Saunders^  Esquire,  the  Recorder,  William 
Sleep  was  tried  and  convicted  on  an  indictment  charg- 
ing him,  upon  the  2nd  section  of  the  statute  9  &  10 
JU17 returned  Wm.  3,  c.  41,  with  having  been  found  in  possession  of 
fi,™u!!Ji?**  naval  stores  marked  with  the  broad  arrow. 

tne  prisoner 

was  found  The  indictment  was  in  the  usual  form. 

in  possession 

of  copper 

marked  with  the  broad  arrow ;  that  they  had  not  sufficient  evidence  before  them  to  shew 

that  the  prisoner  knew  that  the  copper  was  so  marked ;  but  that  he  had  reasonable 

means  of  icnowing  that  it  was  so  marted. 

Heldf  that  upon  these  findings  the  prisoner  could  not  be  convicted  of  the  offence 
charged.  Per  roixocK  C.  B. — ^Where  a  doubtful  point  of  law  is  raised  upon  a  criminal 
trial,  the  Judge  should  direct  the  jury  upon  the  point,  and  obtain  from  them  a  verdict 
of  Choky  or  Not  guilty^  and  should  then,  if  necessary,  reserve  for  this  Court  the  question, 
whether  hb  direction  was  right  in  point  of  law. 
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Mr.  Holdsworth  and  Mr.  Cox  were  counsel  for  the       1861. 
Crown ;  Mr.  Carter  and  Mr.  Lopes  were  for  the  prisoner.      su:£P*s 

The  prisoner  was  an  ironmonger  and  brazier  at  Ply- 
mouth.  On  the  9th  March  he  delivered  upon  the  quay 
to  the  captain  of  a  coasting  vessel,  The  Action^  a  cask 
to  be  carried  from  Plymouth  to  Helston  in  Cornwall. 
The  cask  was  marked  R.  P.  in  chalk;  but,  on  being 
asked  for  better  directions,  the  prisoner  gave  to  the 
captain  a  piece  of  paper  on  which  was  written,  ^^Bichard 
Pascoe,  HektoUj  Comwall.^^  Before  the  vessel  sailed, 
two  of  the  metropolitan  police  employed  at  the  dock- 
yard, Devonport^  seized  the  cask,  which  on  being  opened 
was  found  to  contain  324  lbs.  weight  of  copper  bolts  in 
150  pieces.  The  cask  was  packed  with  straw  and 
shavings ;  and  each  piece  or  bolt  was  packed  with 
straw  and  shavings  separately,  so  that  the  pieces  could 
not  rub  together  or  make  any  noise.  The  whole  of 
the  metal  had  the  appearance  of  Government  Stores, 
and  of  such  stores  as  are  not  allowed  to  be  sold  in  the 
dockyard.  The  greatest  portion  of  it  had  been  passed 
through  the  fire,  and  round  bolts  had  been  very  nearly 
beaten  square.  On  some  of  the  pieces  the  mark  of 
the  broad  arrow  was  visible  in  the  state  in  which  they 
were  found;  from  others  it  was  necessary  to  clean  off 
the  rust  before  it  could  be  seen.  A  little  over  50  lbs. 
weight  of  the  copper  was  marked  with  the  broad 
arrow.  After  the  seizure  the  prisoner  was  charged 
by  the  police  with  delivering  a  cask  containing  Govern- 
ment Stores  to  the  captain  of  The  Action.  The  pri- 
soner said,  "W^U,  I  did  deliver  a  cask  of  metal ;  but  I 
do  not  think  it  was  marked."  The  prisoner  was  also 
told  that  the  cask  of  metal  was  wrapped  in  shavings 
and  Straw,  and  he  said,  "Yes,  it  is.  I  packed  it  myself. 
I  do  that  to  keep  it  from  knocking  the  head  of  the 
cask  out,  as  I  have  had  complaints  before,  as  some  of 
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1861,  the  casks  on  their  arrival  had  their  heads  out."  After 
gj^ggp.g  this  the  cask  of  metal  was  shown  by  the  police  to  the 
Case.  prisoner,  who  was  asked  whether  that  was  the  cask  he 
delivered  to  the  captain?  "Yes,"  he  said,  "I  have  no 
doubt  of  it."  The  prisoner  was  then  shown  the  mark 
of  the  broad  arrow  on  some  of  the  pieces,  and  asked 
how  he  became  possessed  of  the  copper,  and  he  said, 
"  No;  he  did  not  know  of  whom  he  had  bought  it." 
There  was  no  evidence  given  to  justify  or  account  for 
the  prisoner's  possession  of  the  copper. 

Upon  these  facts  Mr.  Carter  strenuously  urged  upon 
the  jury  that,  in  order  to  convict  the  prisoner,  it  must 
be  shown  for  the  prosecution^  not  only  that  the  pri- 
soner had  the  marked  copper  in  his  possession,  but 
that  he  also  knew  that  the  copper  was  marked  with 
the  broad  arrow,  citing  a  report  of  The  Queen  v,  Cohen 
from  Cox's  Criminal  CaseSj  vol.  8,  pt.,  2,  p.  41,  and 
contending  that  this  had  not  been  done. 

As  prosecutions  on  the  2nd  section  of  the  statute 
9  &  10  Wm.  3  are  very  frequent  and  important  at 
Plymouth^  and  as  cases  of  culpable  ignorance  and 
culpable  negligence  are  as  much  within  the  mischief 
.  guar<}ed  against  by  the  Legislature  as  where  a  parti- 
cular knowledge  of  the  Queen's  mark  upon  the  stores 
can  be  proved  in  the  possessors,  and  as  it  has  been 
held  that  possession  of  marked  stores,  to  be  excused, 
should  be  without  any  fault  or  misbehaviour  in  the 
possessor,  the  Recorder  asked  the  jury, 

1st.  Whether  the  prisoner  was  found  in  possession 
of  copper  marked  with  the  broad  arrow?  To  which 
the  foreman  answered,  "  Yes." 

2dly.  Whether  the  prisoner  knew  that  the  copper 
or  any  part  of  it  was  so  marked?  To  which  the  jury 
said,  "  We  have  not  sufficient  evidence  before  us  to 
shew  that  he  knew  it." 
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3dly.  Whether  the  prisoner  had  reasonable  means  186L 
of  knowing  that  it  was  so  marked?  To  which  they  Si.bbp*8 
answered, "  He  had." 

Upon  this  finding  of  the  jury  a  verdict  of  GuUty 
was  recorded ;  and  the  question  is  respectfully  sub- 
mitted to  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved,  whether  the  verdict  is  right. 

Judgment  was  respited,  and  the  prisoner  discharged 
upon  bail  to  appear  at  the  next  Quarter  Sessions  for 
the  borough. 

This  case  was  argued,  on  the  1st  of  June^  1861, 
before  Cockburn  C.  J.,  Pollock  C.  B.,  Martin  B., 
Cbompton  J.  and  Willks  J. 

Carter^  for  the  prisoner. — The  learned  Recorder  has 
prejudged  the  issues  intended  to  be  raided  for  this 
Court  in  the  questions  he  has  put  to  the  jury.  Whe- 
ther the  prisoner  was  guilty  of  culpable  ignorance 
or  culpable  negligence  are  questions  for  the  Court 
to-day. 

Martin  B. — Surely  the  first  finding  of  the  jury  is 
wrong.  The  copper  was  not  found  in  the  prboner's 
possession  within  the  meaning  of  the  statute. 

Carter — No;  and  so  I  contended  at  the  trial,  and 
wished  the  learned  Recorder  to  reserve  that  question 
also. 

Crompton  J. — We  can  only  take  the  case  as  it  is 
stated.  There  may  have  been  evidence  for  the  jury 
on  the  question  of  possession;  but,  whether  that  was 
so  or  not,  that  question  is  not  reserved. 

Pollock  C.  B. — I  doubt  whether  this  mode  of 
putting  questions  to  the  jury  and  then  recording  a 
ver^ct  without  taking  a  direct  answer  of  Guilty  or 
Not  guilty  is  correct. 

Crompton  J. — My  objection  is  that  the  learned 
Recorder  asks  us  generally  whether  the  verdict  is 
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1861. 


Slbbp*8 
Case. 


right,  and  does  not  submit  a  particular  question  of 
law  for  our  opinion. 

CocKBURN  C.  J. — The  question  is  practically  this; — 
Is  the  being  found  in  possession  of  copper  without 
knowing  that  it  was  marked  with  the  broad  arrow 
within  the  terms  of  the  statute? 

Carter. — No  doubt  that  is  what  was  intended.  The 
offence  is  created  by  the  9  &  10  Wm.  3,  c.  41,  ss.  1 
and  2  (a) ;  and  further  provisions  are  contained  in  the 


(a)  Sections  1  and  2  of  the  9  &  10 
Wm,  3,  c  41,  are  as  follows: — 
Whereas  notwithstanding  divers 
good  laws  made  and  enacted  for 
the  preventing  of  the  stealing  and 
imbezlementof  his  Majesty's  stores 
of  war  and  naval  stores,  those 
frauds,  thefts,  and  imbezlements 
are  frequently  practised,  and  the 
convicting  of  such  offenders  is  ren- 
dered difficult  and  impracticable  by 
reason  it  rarely  happens  that  direct 
proof  can  be  made  of  such  offender's 
immediate  taking,  imbezling  or 
carrying  away  any  of  his  Majesty's 
said  stores  of  war  and  naval  stores 
out  of  or  from  his  Majesty's  store 
houses,  docks,  yards,  ships,  ord- 
nance or  other  places  for  keeping 
and  preserving  the  same,  but  only 
that  such  goods  are  marked  with 
the  King's  mark  and  found  in 
the  custody  and  possession  of  the 
said  person  accused  for  stealing  or 
imbezling  the  same,  to  the  great 
encouragement  of  such  wicked  of- 
fenders, and  to  his  Majesty's  and 
the  kingdom's  great  damage;  for 
preventing  such  imbezlements  for 
the  future,  and  for  the  more  effec- 
tual execution  of  the  laws  and 
statutes  already  in  force  against 
such  imbezlements  and  thefls,  be 
it  therefore  enacted,  by  tiie  King's 
most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the 


lords  spiritual  and  temporal,  and 
the  commons,  in  parliament  assem- 
bled, and  by  the  authority  of  the 
same,  that  from  and  aflter  the  four 
and  twentieth  day  of  Jum  one 
thousand  six  hundred  and  ninety- 
eight  it  shall  not  be  lawful  to  or 
for  any  person  or  persons  whatso- 
ever, other  than  persons  authorized 
by  contracting  with  his  Majesty's 
principal  officers  or  commissioners 
of  the  navy,  ordnance  or  victualling 
office  for  his  Majesty's  use,  to  make 
any  stores  of  war  or  naval  stores 
whatsoever,  with  the  marks  usually 
used  to  and  marked  upon  his  Ma« 
jesty's  said  warlike  and  naval  or 
ordnance  stores,  that  is  to  say,  any 
cordage  of  three  inches  and  up- 
wards, wrought  with  a  white  thread 
laid  the  contrary  way,  or  any 
smaller  cordage,  to  wit,  from  three 
inches  downwards^  with  a  twine  in 
lieu  of  a  white  thread,  laid  to  the 
contrary  way  as  aforesaid,  or  any 
canvas,  wrought  or  unwrought, 
with  a  blue  streak  in  the  middle, 
or  any  other  stores  with  the  broad 
arrow  by  stamp,  brand  or  other- 
wise, upon  pain  that  every  such  per- 
son or  persons  who  shall  make 
such  goods  so  marked  as  afore- 
said, not  being  a  contractor  with 
his  Majesty's  principal  officers  or 
commissioners  of  the  navy,  ordnance 
or    victuallers    for    his  Majesty's 
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39  &  40  Geo.  3,  c.  89,  ss.  1  and  2  {a).     An  innocent 
possession  is  not  within  the  intention  of  the  statute. 
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11BC,  or  employed  by  such  contrtc- 
tor  for  that  purpose  as  aforesaid, 
shall  for  every  such  ofience  forfeit 
such  goods,  and  the  sum  of  two 
hundred  pounds,  together  with 
costs  of  suit,  one  moiety  whereof 
shall  be  to  his  Majesty,  and  the 
other  moiety  to  the  informer,  to  be 
recorered  by  action  of  debt,  bill, 
plaint  or  information  in  any  of  his 
Majesty's  Courts  of  Record  at  West- 
minster, wherein  no  essoin,  privilege, 
protection,  wager  of  law,  injunction 
or  order  of  restraint,  nor  more  than 
one  imparlance,  shall  be  allowed. 

U.  And  be  it  further  enacted 
by  the  authority  aforesaid,  that 
such  person  or  persons  in  whose 
custody,  possession  or  keeping 
such  goods  or  stores  marked  as 
aforesaid  shall  be  found,  not  being 
employed  as  aforesaid,  and  such 
person  or  persons  who  shall  conceal 
such  goods  or  stores  marked  as 
aforesaid,  being  indicted  and  con- 
victed of  such  concealment,  or  of 
the  having  such  goods  found  in  his 
custody,  possession  or  keeping, 
shall  forfeit  such  goods,  and  the 
sum  of  two  hundred  pounds,  to- 
gether with  the  costs  of  prosecu- 
tion, one  moiety  to  his  Majesty 
and  the  other  moiety  to  the  in- 
former, to  be  recovered  as  afore- 
said, and  shall  also  suffer  imprison- 
ment until  payment  and  perform- 
ance of  the  said  forfeiture,  unless 
such  person  shall,  upon  his  trial,  pro- 
duce a  certificate,  under  the  hand 
of  three  or  more  of  his  Majesty's 
principal  officers  or  commissioners 
of  the  navy,  ordnance  or  victu- 
allers, expressing  the  numbers, 
quantities  or  weights  of  such  goods, 
as  he  or  she  shall  then  be  indicted 
for,  and  the  occasion  and  reason  of 

VOL.    I. 


such  goods  coming  to  his  or  her 
hands  or  possession. 

(a)  Sections  1  &  2  of  the  39  &  40 
Oeo.  3,  c.  89,  are  as  follows : — 
Be  it  enacted  that,  from  and  after 
the  passing  of  this  Act,  every  per- 
son or  persons  (such  person  or 
persons  not  being  a  contractor  or 
contractors,  or  employed  as  in  the 
said  recited  Act  of  the  ninth  and 
tenth  years  of  the  reign  of  King 
WilUam  the  Third  is  mentioned) 
who  shall  willingly  or  knowingly 
sell  or  deliver,  or  cause  or  procure 
to  be  sold  or  delivered,  to  any  per- 
son or  persons  whomsoever,  or  who 
shall  willingly  or  knowingly  re- 
ceive, or  have  in  his,  her  or  their 
custody,  possession  or  keeping,  any 
stores  of  war,  or  naval,  ordnance 
or  victualling  stores,  or  any  goods 
whatsoever,  marked  as  in  the  said 
recited  Acts  are  expressed,  or  any 
canvas  marked  either  with  a  blue 
streak  in  the  middle  or  with  a  blue 
streak  in  a  serpentine  form,  or  any 
bewper,  otherwise  called  bun  tin, 
wrought  with  one  or  more  streaks 
of  raised  tape  (the  said  stores 
of  war,  or  naval,  ordnance,  or 
victualling  stores  or  goods  above 
mentioned,  or  any  of  them,  being 
in  a  raw  or  unconverted  state,  or 
being  new  or  not  more  than  one- 
third  worn),  and  such  person  or 
persons  who  shall  conceal  such 
stores  or  goods,  or  any  of  them, 
marked  as  aforesaid,  shall  be 
deemed  receivers  of  stolen  goods 
knowing  them  to  have  been  stolen, 
and  shall,  on  being  convicted  there- 
of in  due  form  of  law,  be  trans- 
ported beyond  the  seas  for  the 
term  of  fourteen  years,  in  like  man- 
ner as  other  receivers  of  stolen 
goods  are  directed  to  be  trans- 
E  L.  &  C. 
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Martin  B In  Archhold^a  Criminal  Pleading^  Re-- 

gina  v.  WiUmeit  (a)  is  cited  as  an  authority  that  the 
prosecution  must  prove  that  stores,  such  as  those  de- 
scribed in  the  indictment,  were  found  in  the  prisoner's 
possession  under  circumstances  which  show  that  he 
knew  them  to  belong  to  the  Crown.  That  is  a  very 
sensible  rule;  but  the  mode  of  leaving  the  questions 
to  the  jury  adopted  in  this  case  entirely  negatives  that 
principle. 

Collier  Q.  C,  (Holdsworth  and  Cox  with  him),  for  the 
Crown. — The  true  construction  of  the  statutes  is  that 
a  primd  facie  case  is  made  out  for  the  Crown  by 
showing  that  the  stores  were  found  in  the  prisoner's 


ported  by  the  laws  and  statutes  of 
this  realm,  unless  such  person  or 
persons  shall,  upon  his,  her  or  their 
trial,  produce  a  certificate,  under 
the  hands  of  three  or  more  of  his 
Majesty's  principal  officers  or  com- 
missioners of  the  navy,  ordnance  or 
victualling,  expressing  the  num- 
bers, quantities  or  weights  of  such 
stores  or  goods  as  he,  she  or  they 
shall  then  be  indicted  for,  and  the 
occasion  and  reason  of  such  stores 
or  goods  coming  to  his,  her,  or 
their  hands  or  possession. 

II.  And  be  it  further  enacted, 
that  such  person  or  persons  (not 
being  a  contractor  or  contractorSi 
or  employed  as  aforesaid),  in  whose 
custody,  possession  or  keeping  any 
of  the  said  stores  called  canvas, 
marked  with  a  blue  streak  in  a  ser- 
pentine form,  or  bewper,  otherwise 
called  buntin,  wrought  as  above 
mentioned,  shall  be  found  (such 
canvas  or  bewper,  otherwise  called 
buntin,  not  being  charged  to  be  new, 
or  not  more  than  one  third  worn), 
and  all  and  every  person  and  per. 
sons  who  shall  be  convicted  of  any 
offence  contrary  to  so  much  of  the 
said  recited  Act  of  the  ninth  and 


tenth  years  of  the  reign  of  King 
William  the  Third 'as  relates  to 
the  making,  or  the  having  in  pos- 
session, or  concealing,  any  of  his 
Majesty*s  warlike,  or  naval,  or 
ordnance  stores,  marked  as  therein 
specified,  shall,  besides  forfeiting 
such  stores,  and  the  sum  of  two 
hundred  pounds,  together  with 
costs  of  suit,  as  therein  mentioned, 
be  corporally  punished  by  pillory, 
whipping  and  imprisonment,  or  by 
any  or  either  of  the  said  ways  and 
•  means,  in  such  manner  and  for 
such  space  of  time  as  to  the  Judge 
or  justices  before  whom  such  of- 
fender or  offenders  shall  be  con- 
victed shall  seem  meet ;  anything 
in  the  said  last  mentioned .  Act,  or 
in  the  before  recited  Acts  of  the 
ninth  year  of  King  Qeorge  the 
First,  and  the  seventeenth  year  of 
King  George  the  Second,  to  the 
contrary  thereof  in  anywise  not- 
withstanding :  provided  always, 
that  it  shall  and  may  be  lawful  to 
and  for  such  Judge  or  justices  to 
mitigate  the  said  penalty  of  two 
hundred  pounds  as  he  or  they  shall 
see  cause, 
(a)  3  Cox  Grim.  Gas.  281. 
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possession,  and  that  the  onus  is  then  cast  upon  the      1861. 
prisoner  of  showing  that  his  possession  is  innocent.  susbp's 

This    same  point  has    already  been    decided   by       ^"^ 
WiGHTMAN  J.,  who  held  that  it  was  not  necessary  to 
prove  that  the  prisoner  knew  the  stores  were  marked 
with  the  broad  arrow;  and  he  refused  to  reserve  the 
point  for  the  consideration  of  this  Court. 

Rihton^  amicus  curice. — That  was  so  in  a  case  in 
which  I  was  engaged  at  Maidstone.  Wightman  J. 
was  much  aided  in  coming  to  that  conclusion  by  find- 
ing that  the  word  "  knowingly,"  which  is  inserted  in 
the  Ist  section  of  the  89  &  40  Geo.  3,  c.  89,  is  omitted 
in  the  2nd  section  of  that  statute. 

Mabtin  B. — ^How  can  the  39  &  40  Geo.  3  explain 
the  9  &  10  Wm.  3? 

CoUier. — They  are  to  be  read  together.  In  the  Ist 
section  of  the  39  &  40  Geo.  3,  c.  89,  where  the  offence 
can  only  be  committed  "  knowingly,"  it  is  a  felony. 
In  the  2nd  section,  where  the  word  "knowingly'*  is 
omitted,  the  offence  is  only  a  misdemeanor.  The  9 
&  10  Wm.  &j  c.  41,  is  explained  in  Easfs  PUas  of  the 
Croum{a\  where,  referring  to  the  statutes  against 
receivers  of  stolen  goods,  it  is  said,  "  This  distinction 
is  however  to  be  noted,  that  in  general  cases  under  the 
statutes  last  mentioned  the  receiver  is  averred  to  have 
knowledge  that  the  goods  were  stolen ;  which  may  be 
collected  from  circumstances.  But  under  the  statutes 
for  protecting  the  king's  stores,  the  king's  mark  denotes 
the  original  ownership;  and  there  the  onus  prohandi 
lies  on  the  party  to  account  satisfactorily  for  his  pos- 
session according  to  the  regulations  prescribed,  other- 
wise the  bare  fact  of  possession  concludes  him." 

CocEBUBN  C.  J. — That  presupposes  that  he  knows 
that  the  mark  of  the  arrow  is  there.     From  the  pos- 

(a)  Vol.  2,  c.  16,  8. 153. 
£    2 
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1861.  session  of  marked  stores  knowledge  that  they  are  so 
Sleep's  marked  may  generally  be  presumed,  unless  the  con- 
trary appears;  but  here  everything  rests  on  the  pri- 
soner's statement,  and  the  jury  have  chosen  to  believe 
him  in  saying  that  he  did  not  know  the  copper  was 
marked. 

Collier. — If  it  were  necessary  for  the  prosecution  to 
prove  knowledge,  there  would  be  great  difficulty  in 
obtaining  a  conviction.  It  was  the  meaning  of  the 
legislature  that  the  onus  of  excusing  the  possession 
should  be  thrown  on  the  prisoner.  An  anonymous 
case  in  Foster  (a)  proves  that  the  accused  is  entitled 
to  an  acquittal,  if  the  stores  are  obtained  innocently. 
There  knowledge  does  not  appear  to  have  been  treated 
as  an  element  in  the  case.  The  same  may  be  said  of 
Bea:  v.  Banks  {b).  The  meaning  of  these  decisions 
is  that  mere  possession  is  primdfade  proof  of  guilt; 
but,  if  in  any  way  an  innocent  possession  is  established, 
the  presumption  of  guilt  is  rebutted. 

CocKBiTRN  C.  J. — In  those  cases  the  prisoner's 
knowledge  is  presumed ;  but  here  it  is  found  as  a  fact 
that  he  did  not  know  that  the  copper  was  marked. 

Mabtin  B. — Begina  v.  Cohen  {c)  is  precisely'  in 
point. 

Collier. — There  the  stores  were  seized  before  the 
prisoner  had  the  option  of  taking  or  rejecting  them. 

Crompton  J — That  was  not  the  ground  of  the  judg- 
ment there.  You  must  exclude  the  probability  of  an 
innocent  possession. 

CocKBDRN  C.  J. — In  ordinary  cases  the  jury  would 
be  warranted  in  presuming  knowledge,  but  not  in  all 
cases;  as  in  Begina  v.  Cohen  (c). 

Pollock  C.  B. — Suppose  a  person  were  to  bring  a 
box  or  parcel  to  your  house,  and  were  to  persuade 

{a)  Page  439.  (ft)  1  Esp.  144. 

(c)  8  Cox  Crim.  Cas.  41. 
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you  to  allow  it  to  remain  there  for  a  short  time,  and       1861. 
suppose  a  few  days  afterwards  an  officer  were  to  come      sleep's 
and  open  the  trunk  and  find  government  stores  in  the        ^"®' 
box,  would  you  be  guilty  of  this  ofience? 

CocKBURN  C.  J.— Or  suppose  a  man  were  to  bring 
a  large  quantity  of  copper  for  sale  in  a  mass,  and  there 
were  two  or  three  pieces  in  the  centre  of  the  mass 
marked  with  the  broad  arrow,  would  the  purchaser 
be  within  the  terms  of  the  statute,  and,  although  he 
received  the  copper  quite  innocently,  be  liable  to  be 
put  into  the  pillory  and  whipped? 

CoUwr — The  prisoner  in  this  case  had  the  means  of 
knowing  that  the  copper  was  marked. 

Pollock  C.  B.— So,  if  you  break  open  the  box,  in 
the  case  I  put  just  now,  you  have  the  means  of 
knowing. 

CocKBURN  C.  J. — The  mms  rea  is  an  essential  in- 
gredient in  every  offence.  It  is  true  it  may  be  dis- 
pensed with  by  statute ;  but  the  terms  which  should 
induce  us  to  infer  that  it  is  dispensed  with  must  be 
very  strong. 

Cbomfton  J. — Take  the  analogous  case  of  sending 
dangerous  articles  by  railway.  If  the  consignor  de- 
ceives a  carrier  by  putting  dangerous  articles  into 
the  middle  of  a  package  which  he  delivers  to  the  car- 
rier, and  the  carrier  unsuspectingly  hands  the  package 
on  to  the  railway  company,  the  carrier  is  not  liable  to 
be  convicted,  because  he  has  not  the  mens  rea  (a). 

Collier — The  mens  rea  is  not  always  necessary. 
Morden  v.  Porter  (6)  shows  that  a  man  may  be  guilty 
of  a  trespass  under  the  1  &  2  Wm.  4,  c.  32,  s.  30, 
without  intending  it.  So,  too,  guilty  knowledge  is  not 
necessary  under  the  Excise  or  Customs  Acts,  as,  for 
instance,  with  regard  to  adulterated  tobacco. 

(a)  Heame  v.  QarUm,  28  L.  J.,  M.  C.  216. 
(6)  29  L.  J.,  M.  C.  213. 
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1861.  Pollock  C.  B. — ^That  is  so,  and  it  was  so  decided  in 

Sleep's     the  Court  of  Exchequer  (a).    For  particular  purposes 

•^'       an  Act  may  be  passed  in  contravention  of  the  ordinary 

rule..   But  this  Act  of  the  9  &  10  Wm.  3,  c.  41,  has 

already  had  a  construction  put  upon  it  by  Foster  J., 

and  also  by  Watson  B.  and  Hill  J. 

Collier. — This  is  a  species  of  property  very  difficult 
of  protection,  and  it  may  well  be  that  the  ordinary 
proof  is  dispensed  with,  and  the  onus  of  proving  the 
innocence  of  his  possession  thrown  upon  the  defendant. 
CocKBURN  C.  J.-^On  the  case  as  it  is  submitted  to 
us  the  prisoner  was  wrongly  convicted.  There  was 
evidence  for  the  jury  that  the  prisoner  knew  that  the 
copper  was  marked,  but  they  have  not  so  found ;  and, 
therefore,  we  must  consider  the  case  as  if  the  prisoner 
was  ignorant  of  that  fact.  It  has  been  contended  that 
mere  possession  constitutes  the  offence  provided  against 
by  the  9  &  10  Wm.  3,  c.  41 ;  but  I  am  unable  to  adopt 
that  view.  It  is  a  principle  of  our  law  that  to  con- 
stitute an  offence  there  must  be  a  guilty  mind;  and 
that  principle  must  be  imported  into  the  statute,  as 
has  been  already  laid  down  in  Regina  v.  Cohen  (6), 
although  the  Act  itself  does  not  in  terms  make  a  guilty 
mind  necessary  to  the  commission  of  the  offence. 
Cases  of  innocent  possession  might  be  put  in  which  it 
would  be  clear  that  the  possessor  had  not  that  guilty 
mind.  The  authorites  which  have  been  cited  may  be 
reconciled  in  this  way,  viz.,  that  it  is  a  fair  presump- 
tion, where  a  man  is  found  in  possession  of  marked 
articles,  that  he  knew  them  to  be  marked;  but  that 
presumption  may  be  rebutted  by  the  circumstances  of 
the  case.  Here  it  is  manifest^  if  the  prisoner's  state- 
ment is  to  be  believed,  that  he  was  ignorant  of  the 
fact  that  the  copper  was  marked;  and  the  ordinary 

(a)  Regina  v.  Woodrow,  \5  M.  &  W.  404. 
{h)  8  Ck)z  Grim.  Gas.  41. 
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presumption  is  rebutted.    The  jury  might,   indeed,       1861. 
have  come  to  the  opposite  conclusion;  and,  in   my      SLBBr*8 
opinion,  they  ought  to  have  done  so.     They  have  not       ^^^' 
done  so;  but  have  taken  the  prisoner's  statement  as 
true.     The  case  accordingly  falls  within  the  principle 
laid  down  in  Regina  v.  Cohen  (a) ;  and  the  prisoner 
ought  not  to  have  been  convicted. 

Pollock  C.  B. — I  agree  that  on  this  finding  the 
prisoner  ought  not  to  have  been  convicted.  There 
was  abundant  evidence  for  the  jury  of  guilty  know- 
ledge, and,  in  my  opinion,  they  ought  to  have  con- 
victed the  prisoner;  but  they  have  expressly  said  that 
the  evidence  was  not  sufficient,  and  we  must  therefore 
assume  that  the  prisoner  did  not  know  that  the  copper 
was  marked,  and,  as  a  guilty  knowledge  is  essential, 
tiie  conviction  cannot  be  sustained.  £  think  it  right 
to  observe  that  this  case  is  improperly  stated.  It  is 
important  that  the  word  Gmlty  should  be  pronounced 
by  the  jury;  for  no  state  of  facts  sent  up  to  us  (except 
by  way  of  special  verdict)  will  enable  this  Court  to 
pronounce  that  the  prisoner  is  guilty.  Whatever  the 
facts  may  be,  they  may  always  be  so  put  as  to  be  con- 
sistent with  the  prisoner's  innocence.  Some  supposi- 
tion may  always  be  made,  according  to  which  the  facts 
found  may  be  true  and  yet  the  prisoner  may  be  inno- 
cent. The  Judge  should  direct  the  jury,  if  they  are 
of  <^>inion  that  certain  facts  are  proved,  to  find  the 
prisoner  guilty;  and  then  the  point  to  be  reserved 
will  be  whether  that  direction  was  right  or  wrong. 

Mabtin  B. — The  question  for  us  is,  Is  the  verdict 
right?  And  I  am  of  opinion  that  it  is  wrong  on  two 
grounds.  The  stores  were  not  found  in  the  custody, 
possession  or  keeping  of  the  prisoner  within  the  mean- 
ing of  the  statute.  If  the  goods  have  been  parted 
with,  as  in  this  case,  the  time  has  ceased  for  finding 

{a)  8  Cox  Grim.  Cas.  41. 
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1861.  the  prisoner  guilty.  Had  I  been  the  Judge  I  should 
Slbbp'8  b^ve  directed  an  acquittal,  on  the  ground  that  the 
Case.  stores  were  not  in  the  prisoner's  possession.  On  the 
other  point  I  entertain  no  doubt.  There  are  three 
decisions  on  the  subject,  the  case  in  Foster  (a),  Regina 
V.  Willmett  (6),  and  Regina  v.  Cohen  (c)  ;  and  I  en- 
tirely agree  with  Hill  J.,  in  the  last  case,  that  it  is 
"  only  applying  plain  common  sense  to  the  construc- 
tion of  this  statute  to  hold  that  no  offence  is  com- 
mitted under  the  second  section,  unless  it  is  shown 
that  the  individual,  in  whose  possession  or  custody 
the  goods  were,  knew  that  they  were  marked  with  the 
broad  arrow."  The  other  construction  would  be  con- 
trary to  the  principles  of  our  criminal  law. 

Cbompton  J. — I  am  of  the  same  opinion.  The  point 
to  which  my  brother  Mabtin  has  called  attention  is  a 
serious  one.  The  statute  requires  that  the  goods  should 
be  found  in  the  possession  of  the  offender;  yet  the 
prisoner  might  be  rightly  convicted  if  the  stores  were 
found  in  the  possession  of  some  other  person,  as  for 
instance  his  servant ;  and  possibly  the  difficulty  may 
have  been  explained  at  the  trial.  The  point,  how- 
ever, is  not  before  us;  and,  although  I  share  to  some 
extent  in  my  brother  Mabtin's  doubts,  this  is  not  the 
time  to  decide  that  question.  On  the  other  point  the 
case  is  clear.  There  are  three  findings,  and  the  diffi- 
culty arises  on  the  second,  there  being  no  other  finding 
inconsistent  with  an  innocent  possession.  It  is  a 
crime  for  an  unauthorized  person  to  have  these  stores 
in  his  possession,  because  the  sight  of  the  broad  arrow 
should  put  him  upon  inquiry,  and  so  knowledge  that 
they  are  marked  is  essential.  This  rule,  however, 
would  not  apply  where  the  prisoner's  eyes  are  wilfully 
and  deliberately  shut  to  the  truth. 

(a)  Page  439.  (i)  3  Cox  Crim.  Cas.  281. 

(c)  8  Cox  Crim.  Cai.  41. 
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Case. 


WiLLES  J. — I  am  of  the  same  opinion.  The  jury  1861> 
have  not  found,  either  that  the  man  knew  that  the  Slebp*s 
stores  were  marked,  or  that  he  wilfully  abstained  from 
acquiring  that  knowledge.  I  regret  that  any  opinion 
has  been  given  on  the  other  point,  as  it  has  not  been 
argued  by  counsel,  and  the  Court  was  not  called  upon 
to  express  any  opinion  upon  it.  I  cannot  concur  in 
what  has  been  said  upon  that  point.  Possession  does 
not  consist  merely  in  manual  detention.  Suppose  I 
request  a  bystander  to  hold  anything  for  me,  it  still 
remains  in  my  possession.  So  also  possession  may  be 
acquired  or  retained  over  goods  which  arc  in  the  manual 
detention  of  a  third  person.  I  have  merely  mentioned 
this,  because  I  desire  it  to  be  understood  that  my 
opinion  that  this  conviction  is  wrong  is  founded  on  the 
other  point. 

CocKBUBN  C.  J. — I  certainly  understood  that  the 
point  as  to  the  possession  was  not  now  to  be  adjudi- 
cated upon.  As,  however,  an  opinion  has  been  ex- 
pressed upon  the  point,  lest  I  should  be  held  by  my 
silence  to  concur  in  it,  I  think  it  right  to  say  that  I 
hold  a  directly  opposite  opinion.  The  same  point  was 
submitted  to  this  Court  two  years  ago  (a) ;  and  it  was 
then  held  that  it  was  sufficient  if  possession  could  be 
traced  to  the  prisoner. 

Crompton  J. — My  notion  was  that  the  question  was 
not  sufficiently  inquired  into  to  enable  us  to  give  any 
judgment  on  that  point. 

(a)  Regina  y.  SunUy,  Bell  C.  C.  145. 
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1861.  REGINA  V.  JOSHUA  HASSALL. 


The  bailment  The  following  case  was  reserved  by  the  Chairman 
th^2o  &  2?  ^f  Quarter  Sessions  for  the  West  Riding  of  Yorkshire. 
VuA,e.  54,  xhe  prisoner  was  tried  before  me  at  the  Intermediate 

<•  4,  IS  a  ,      * 

deposit  of  Sessions  for  the  West  Riding  of  Yorkshire^  held  at  Shef- 
PTetunfed"  >W  on  the  Ist  day  of  March,  1861,  upon  an  indict- 
ind^lrJfore  ™^°*'  under  the  4th  section  of  the  20  &  21  Via.  c.  54, 
one  vith  (the  Bailee  Act),  which  charged  him  with  stealing  the 
haSeTde.^  sum  of  21  Us.  Id.,  the  property  oiJohi  FarreU. 
posited,  and        ^  second  couut  charffed  the  offence  as  a  simple 

who  18  under  ^  * 

an  obligation  larceny. 

^oun™biu        I*  ^^®  proved  that  the  prisoner  and  a  man  named 

not  theiden-  Richard  Shaw  agreed,  early  in  January,  1860,  to  start 

deposited,  is    It  Money  Club.     They  succeeded  in  getting  together  a 

of  *the^money  ^^^^^^  0^  members  of  whom  FarreU,  the  prosecutor, 

within  the      was  One;  and  the  Club,  which  was  not  an  enrolled 

Sat'seaion.    Friendly  Society,  continued  through  the  year  1860  to 

hold  weekly  meetings  at  a  public  house  in  Sheffield 

<salled  The  Traveller's  Rest.    Shaw  was  secretary,  the 

prisoner  was  treasurer;  and  they,  together  with  one 

Bdlhouse,  formed  the  committee  of  management. 

The  Rules  of  the  Club  were  as  follows: — Each 
member  had  to  deposit  weekly  a  sum  of  not  less 
than  three  pence  halfpenny  nor  more  than  thirteen 
pence  halfpenny.  Members  omitting  any  weekly  pay- 
ment to  be  subject  to  a  small  fine;  the  odd  halfpence 
to  be  expended,  1st  on  a  feast  at  the  end  of  the  year, 
and  2nd  in  payment  of  the  services  of  Shaw,  the 
prisoner  and  BeUhouse.  The  prisoner  alone  had  the 
custody  of  all  moneys  paid  in  by  members,  and  had 
authority  to  lend,  out  of  the  Club  money  in  his  hands. 
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provided  he  first  obtained  the  secretary's  written  con-       1861. 
sent  to  the  loan,  sums  not  exceeding  IZ.,  at  the  rate    hassaix's 
of  6  per  cent,  interest ;  and  several  sums  were  thus       ^**®* 
lent  out  to  members  within  the  year,  and  repaid  with 
interest     The  rule  of  the  Club  was  that  such  loans 
could  only  be  made  to  members. 

On  the  evening  of  the  24th  of  December^  1860,  the 
Club  money,  which  amounted  to  39/.  18^.  Ic2.,  was  to 
have  been  distributed  amongst  the  members  in  this 
way.  Each  member  was  to  receive  back  the  exact 
amount  he  had  paid  in,  less  the  odd  halfpence  and 
the  amount  of  his  fines,  if  any;  he  was  also  to  receive, 
in  addition  to  the  sum  he  had  deposited,  an  equal 
share  of  the  total  amount  arising  from  fines  and  from 
interest  on  loans.  The  sum  of  21. 14^.  Ic?.  laid  in  the 
indictment  was  the  exact  amount  paid  by  John  FarreU, 
the  prosecutor,  into  the  prisoner's  hands,  no  part  of  it 
being  made  up  of  interest  or  fines. 

On  the  morning  of  the  24th  of  December^  the  day 
when  the  distribution  of  the  Club  money  was  to  have 
taken  place,  the  prisoner  told  Shaw  that  his  house  had 
been  broken  and  robbed  of  the  money  belonging  to 
the  Club  and  of  some  of  his  own.  The  prisoner 
attended  the  Club  the  same  evening,  and  said  that,  if 
time  was  given  him,  he  could  pay  twenty  shillings  in 
the  pound.  The  result  of  an  examination  of  the  pri- 
soner's house  by  the  police  was  that  he  was  given  into 
custody  on  a  charge  of  stealing  the  Club  money. 

On  the  above  facts  it  was  contended  by  the  prisoner's 
counsel, 

1st.  That  the  prisoner  was  not  a  bailee  of  the  sum 
of  2/.  Us.  Id.  within  the  meaning  of  the  20  &  21 
Vict.  c.  54,  as  this  money  had  been  paid  into  his  hands 
by  the  prosecutor  in  small  sums  in  silver  and  copper 
coins,  which  particular  coins  he  was  not  bound  to 
return. 
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1861.  2nd.  That  the  prisoner  was,  together  with  the  other 

Ha88aix*8    members  of  the  committee,  trustee  of  the  funds  of  the 
^*^-       Club,  and  could  not  be  indicted  under  section  4. 

3rd.  That  the  facts  showed  a  partnership  existing 
between  the  prosecutor  and  the  prisoner,  who  could 
not  therefore  be  convicted. 

I  overruled  the  objections,  and  left  the  case  to  the 
jury,  who  found  the  prisoner  guilty;  whereupon  he 
was  sentenced  to  twelve  months'  imprisonment  with 
hard  labour,  until  the  opinion  of  the  Coilrt  for  the 
Consideration  of  Crown  Cases  Reserved  could  be  taken, 
whether  on  the  above  facts  the  prisoner  was  rightly 
convicted. 

This  case  was  argued,  on  1st  June^  1861,  before 
CocKBURN  C.  J.,  Pollock  C.  B.,  Crompton  J.,  Willes 
J.  and  Wilde  B. 

Campbell  Foster^  for  the  prisoner. — The  evidence 
does  not  bring  the  case  within  the  20  &  21  Vict.  c.  54, 
s.  4  (a),  which  is  a  criminal  enactment  and  must 
be  construed  strictly.  The  prisoner  was  not  a  bailee, 
inasmuch  as  he  was  not  to  return  the  specific  coins. 
In  Coggs  v.  Bernard  (b)  Lord  Holt.ssLjs  that  there  are 
six  sorts  of  bailments;  1st,  Depositum^  something  de- 
livered to  another,  which  must  be  returned  speci- 
fically; 2ndi^Commodatum;  ZvA^Locatio;  4th,  Vadium; 
5th,  Locatio  operis  faciendi;  6th,  Mandatum.  The 
prisoner  was  not  a  bailee  within  any  of  these  defini- 
tions. He  had  authority  to  lend  out  the  money,  and 
therefore  was  not  a  depositary,  although  that  comes 
the  nearest  to  his  case.     He  is  rather  the  banker  of 

(a)  Sect.    4    of  the  20  &  21  the  owner    thereof,    although  he 

Vict,  c.  54, 18  as  follows : — If  any  shall  not  break  bulk  or  otherwise 

person,  being  a  bailee  of  anj  pro-  determine  the  bailment,   he  shall 

pertj,  shall   fraudulently  take  or  be  guilty  of  larceny, 

convert  the  same  to  his  own  use,  (h)  Ld.  Raymond,  909 ;   S.  C.  1 

or  the  use  of  any  person  other  than  Smith's  Lead.  Cas.  147. 
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the  Club;  and  the  money  is  not  deposited  with  him,       1861. 
but  lent  to  him,  as  was  held  in  Pott  v.  Clegg  {a)  and    Hassall's 
TasseUv.  Cooper  (6).  c^*'- 

Cbompton  J. — He  would  rather  seem  to  be  a  trustee 
under  the  1st  section  (c)  than  a  banker.  This  par- 
ticular sum  may  liave  been  lent  out. 

Campbell  Foster — He  could  not  have  been  indicted 
as  a  trustee  under  the  1st  section;  for,  by  the  17th 
section,  the  word  trustee  is  to  mean  a  trustee  on  some 
express  trust  created  by  some  deed,  will,  or  instru- 
ment in  writing;  and  in  this  case  there  was  no  such 
deed  or  instrument  declaring  the  trust. 

Ceompton  J. — The  object  of  the  statute  was  to 
defeat  certain  crotchets.  If,  for  instance,  I  gave  a 
pair  of  shoes  to  a  man  to  carry,  who  did  not  happen 
to  be  my  servant,  and  he  appropiated  them  to  his  own 
use,  an  objection  used  to  be  taken  that  he  could  not  be 
convicted  of  larceny  because  the  original  taking  was 
rightful  and  he  was  only  a  bailee. 

WiLLES  J Here  the  circumstances  show  that  a 

debt  was  constituted  between  the  prisoner  and  the 
prosecutor;  and  the  prisoner  has  not  stolen  the  money 
but  the  debt.     He  is  a  trustee  and  not  a  bailee. 

Campbell  Foster. — That  is  so.  There  have  been 
two  cases  decided  on  this  point :  Regina  v.  Hoare  (d) 
and  Regina  v.  Garrett  (e).  In  both  those  cases  it  was 
held  that  a  bailment  under  this  Act  means  one  where 
the  same  property  is  to  be  returned.  (He  was  then 
stopped. ) 

(a)  16  M.  &  W.  321.  fraud,  convert  or  appropriate  the 

(h)  9  C.  B.  509.  same  or  an  j  part  thereof  to  or  for 

(c)  The  Ist  sect,  of  the  20&  21  his  own  use  or  purposes,  or  shall, 

Ftc/.  c,  54,  is  as  follows  : — If  anj  with    intent    aforesaid,    otherwise 

person,  being  a  trustee  of  anj  pro-  dispose  of  or  destroy  such  property 

pert  J  for  the  benefit,  either  wholly  or  any  part  thereof,  he  shall  be 

or  partially,  of  some  other  person,  guilty  of  a  misdemeanor, 

or  for   any  public  or    charitable^  (d)  1  F.  &  F.  647. 

purpose,  shall,  with  intent  to  de-  (e)  2  F.  &  F.  14. 
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1861.  Hannay^  for  the  Crown.— It  is  clear  that  the  prl- 

Hassall's  soner  was  not  a  trustee  under  the  1st  section,  for  the 
^^^'  reason  already  given;  neither  was  he  a  banker,  mer- 
chant, broker,  attorney,  or  agent  within  the  meaning 
of  the  2nd  section.  If,  then,  he  does  not  come 
within  the  4th  section,  he  is  not  punishable.  Mr. 
Justice  WiLLES  says  that  there  can  only  be  larceny  of 
some  specific  thing;  but  a  man  may  be  found  guilty  of 
embezzlement  on  merely  proving  a  deficiency  in  his 
accounts,  without  showing  that  any  specific  sum  has 
been  embezzled. 

WiLLES  J I  have  heard  it  laid  down  by  Lord 

Wensleydale  that  there  is  a  taking  of  specific  coins 
in  embezzlement;  because  a  servant  who  receives 
money  for  his  master  is  bound  to  hand  over  the  very 
money  he  receives. 

Crompton  J. — The  deficiency  in  the  accounts  shows 
that  he  must  on  some  particular  occasion  have  taken 
some  particular  coins.  The  statute  only  relieves  the 
prosecutor  from  proving  the  taking  of  some  specific 
coin. 

Hannay. — ^This  case  seems  to  fall  under  the  fifth 
class  of  bailments  spoken  of  by  Lord  Holtj  the  locatio 
operis  fadendi ;  for  the  money  is  delivered  to  the  pri- 
soner to  be  put  out  at  interest.  It  is  not,  however, 
necessary  to  show  that  it  falls  under  any  of  the  classes 
enumerated;  for  the  term,  bailment,  admits  of  infinite 
subdivisions. 

CccKBUBN  C.  J — Here  the  prisoner  was  not  bound 
to  return  the  specific  coins  he  received.  Does  not  the 
word,  bailee,  imply  that  the  thing  received  is  to  be 
specifically  returned  ?  A  bailee  must  return  either 
the  article  received  or  something  into  which  it  has  been 
converted  in  accordance  with  the  terms  of  the  bail- 
ment. 

Hannay. — If  that  be  so  the  bailment  known  as 
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eommodaium^  or  loan  to  use,  cannot  apply  to  money.  1861. 
Now,  it  is  said  in  Pothier  (a)  that  commodatum^  or  Hassau-'s 
loan  to  use,  has  most  analogy  with  the  pret  de  con-  ^"®- 
somption  or  muiuum  of  the  civil  law.  His  words  are, 
"  Le  pr^t  a  usage  a  de  Tanalogie  avec  le  prSt  de  con- 
somption  qu'on  nomme  mutuum ;  ils  renferment  Tun 
et  Tautre  un  bienfait  qui  n'est  qu'imparfait,  parce  que, 
dans  Tun  et  dans  Fautre  contrat,  I'emprunteur  s'oblige 
de  rendre.  Mais  ces  contrats  different  en  ce  que,  dans 
le  prit  d  usage,  le  preteur  conserve  la  propri^t^  de  la 
chose  pr6t^;  et  c'est  cette  chose  elle-m^me  in  indu 
vidua  que  Temprunteur  s'oblige  de  lui  rendre.  Au 
contraire,  dans  hpr^t  de  consomption^  les  choses  pr^t^s 
^tant  des  choses  dont  on  ne  pent  faire  aucun  usage 
qu'en  les  consommant,  telles  que  sont  de  Vargent^  du 
bl^,  du  vin,  etc.,  le  prfeteur  transftre  k  Temprunteur 
la  propri^t^  des  choses  prfet^es,  pour  que  cet  cmprun- 
teur  les  consomme  k  son  gr^ ;  et  il  devient  seulement 
cr^ncier  d'une  somme  ou  quantity  ^gale  a  celle  qu'il 
a  pr^t^e,  que  Temprunteur  s'oblige  de  lui  rendre.'' 

Ceompton  J. —  Does  he  say  that  a  loan  of  money  is 
a  bailment? 

Hannay — Perhaps  not;  but,  unless  this  is  held  to 
be  a  bailment,  there  will  be  a  failure  of  justice. 

Wilde  B Or,  in  other  words,   non-payment  of 

debts,  even  if  accompanied  by  fraud,  is  not  criminal. 

Hannay. — It  is  impossible  to  use  money  unless  it 
may  be  exchanged. 

CocKBUBN  C.  J. — This  conviction  cannot  be  sus- 
tained. The  prisoner  is  indicted,  under  the  4th 
section  of  the  20  &  21  Vict  c.  64,  for  larceny  as  a 
bailee.  The  word  bailment  must  there  be  understood  • 
in  its  legal  acceptation,  viz.,  a  deposit  of  something 
to  be  returned  in  specie,  and  does  not  apply  to  the 
receipt  of  money  with  an  obligation  to  return  the 

(a)  Vol.  4,  p.  5,  ed.  1835,  tit.  Fret  'k  asage,  §  10. 
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1861. 


HA88ALL*8 

Case. 
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amount,  where  there  is  no  obligation  to  return  the 
identical  coin.  The  present  case  is  not  a  baihnent  of 
the  ordinar}'  kind,  and  so  not  within  the  statute,  which 
must  be  construed  in  the  usual  way. 

Conviction  quashed. 


1861. 


BEGINA  V.  DAVID  DAVIS. 


The  following  case  was  reserved  by  Byles  J. 

At  the  last  Assizes  for  the  county  of  Carmarthen, 
David  Davis  was  indicted  for  an  assault  on  James 
Evans  acting  in  the  execution  of  his  office  as  sub- 
tL    bailiff  of  the  County  Court  at  Lampeter. 

The  violence  used  by  the  defendant  did  not  appear 
to  exceed  what  was  necessary  to  prevent  his  apprehen- 
sion under  the  warrants  annexed. 

It  was  objected  by  the  prisoner's  counsel,  citing 
9  &  10  Vict.  c.  95,  ss.  99, 104  and  114  (a),  and  19  &  20 

The  warrant 

under  which  J,  E,  acted,  and  which  was  in  the  form  authorized  by  the  19  &  20  Vict. 
c.  108,  «.  61,  was  produced  at  the  trial;  but  the  previous  proceedings  authorizing  the 
warrant  were  not  proved.  Held^  (Willams  J.  duhitante),  that  the  conviction  was  r^ht, 
on  the  ground  that,  by  virtue  of  the  statute,  the  production  of  the  warrant  was  a  justifica- 
tion to  the  officer  acting  under  it,  and  that  it  was  not  necessary  to  prove  the  previous 
proceedings  authorizing  Us  issue. 


The  prisoner 
was  convicted 
of  a  common 
assault  on 
J,E.    The 
prisoner  was 
arrested  b^ 
J,  E.  in 
execution  of 
his  duty  as 
bailiff  of  a 
County 
Court,  and 
committed 
the  assault 
in  resisting 
such  arrest. 


(a)  Sects.  99, 104  and  1 14  of  the 
9  &  10  Viet,  e.  95,  are  as  follows  :— 

XCIX.  And  be  it  enacted,  that 
if  the  party  so  summoned  shall 
not  attend  as  required  by  such 
summons,  and  shall  not  allege  a 
sufficient  excuse  for  not  attend, 
ing,  or  shall,  if  attending,  re- 
fuse to  be  sworn,  or  to  disclose 
any  of  the  things  aforesaid,  or  if 
he  shall  not  make  answer  touching 


the  same  to  the  satisfaction  of  such 
Judge,  or  if  it  shall  appear  to  such 
Judge,  either  by  the  examination 
of  the  party  or  by  any  other  evi- 
dence, that  such  party,  if  a  defen- 
dant, in  incurring  the  debt  or  liabi- 
lity which  is  the  subject  of  the 
action  in  which  judgment  has  been 
obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences, 
or  by  means  of  fraud  or  breach  of 
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Vict.  c.  108,  SB.  48  and  104  (a),  that  no  neglect  or 
refusal  to  pay  appears  on  the  face  of  the  warrant. 


1861. 


(a)  Section  48  of  the  19  &  20 
Fttrf.  c.  108,  is  as  follows: — ^A 
judgment  summons  authorized  by 
the  98th  sect,  of  the  9  &  10  Vict, 
c,  95,  may,  bj  leave  of  the  judge, 
be  obtained  from  the  Court  in 
which  judgment  was  obtained,  al- 
though the  judgment  debtor  shall 
not  then  dwell  or  carry  on  busi- 
ness within  the  district  of  such 
Court,  if  the  Judge  shall  think  fit, 
in  the  exercise  of  his  discretion,  to 
grant  such  leave. 

There  is  no  section  104  in  the 
19  &  20  Viet.  c.  108 ;  but  section 
61,  which  is  probably  the  section 


DAyiB*8 

Case. 


referred  to,  is  in  the  words  follow- 
ing : — Any  judgment  summons 
issued  out  of  a  County  Court  under 
section  98  of  the  9  &  10  Vict.  c.  95, 
or  under  this  Act,  or  any  warrant 
of  commitment  in  respect  of  an 
unsatisfied  judgment  or  order  of  a 
County  Court,  may  respectively 
be  in  the  form  or  to  the  effect 
given  in  Schedule  (B)  to  this  Act, 
numbered  respectively  (2)  and  (3); 
and  all  such  summonses  or  war- 
rants shall  be  deemed  sufficient  to 
justify  proceedings  under  them 
without  any  further  statement  of 
facts  to  show  jurisdiction. 


trust,  or  has  wilfully  contracted 
such  debt  or  liability  without  hav- 
ing had  at  the  same  time  a  reason- 
able expectation  of  being  able  to 
pay  or  discharge  the  same,  or  shall 
have  made  or  caused  to  be  made 
any  gift,  delivery  or  transfer  of  any 
property,  or  shall  have  charged, 
removed  or  concealed  the  same, 
with  intent  to  defraud  his  creditors 
or  any  of  them,  or  If  it  shall  ap- 
pear to  the  satisfaction  of  the  Judge 
of  the  said  Court  that  the  party  so 
summoned  has  then,  or  has  had  since 
the  judgment  obtained  against 
him,  sufficient  means  and  abi- 
lity to  pay  the  debt  or  damages  or 
costs  so  recovered  against  him,  either 
altogether,  or  by  any  instalment 
or  instalments  which  the  Court  in 
which  the  judgment  was  obtained 
shall  have  ordered,  and  if  he  shall 
reiiise  or  neglect  to  pay  the  same 
as  shall  have  been  so  ordered,  or 
as  shall  be  ordered  pursuant  to  the 
power  hereinafter  provided,  it  shall 
be  lawful  for  such  Judge,  if  he 

VOL.  I.  P 


shall  think  fit,  to  order  that  any 
such  party  may  be  committed  to 
the  common'  gaol  or  house  of 
correction  of  tiie  county,  district 
or  place  in  which  the  party  sum- 
moned is  resident,  or  to  any  prison 
which  shall  be  provided  as  the 
prison  of  the  Court,  for  any  period 
not  exceeding  forty  days. 

CIV.  And  be  it  enacted,  that  in 
all  cases  where  a  warrant  of  execu- 
tion shall  have  issued  against  the 
goods  and  chattels  of  any  party,  or 
an  order  for  his  commitment  shall 
have  been  made  under  this  Act, 
and  such  party,  or  his  goods  and 
chattels,  shall  be  out  of  the  juris- 
diction of  the  Court,  it  shall  be 
lawful  for  the  high  biuliffof  the 
Court  to  send  such  warrant  of  exe- 
cution or  of  commitment  to  the 
clerk  of  any  other  Court  consti- 
tuted under  this  Act,  within  the 
jurisdiction  of  which  such  party, 
or  his  goods  and  chattels,  shall 
then  be  or  be  believed  to  be,  with 
a  warrant  thereto  annexed,  under 

L.  &  C. 
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And  that  the  previous  proceedings  authorizing  the 
warrant  were  not  proved. 

I  reserved  these  questions  and  any  other  objections 
apparent  on  the  face  of  the  warrant  for  the  considera- 
tion of  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted  of  a  common  assault 
subject  to  the  foregoing  objections^  and  was  discharged 
on  bail. 

The  following  are  copies  of  the  warrants  referred 
to: — 


the  hand  of  the  high  bailiiT  and 
seal  of  the  Court  from  which 
the  original  warrant  issued,  re- 
quiring execution  of  the  same,  and 
the  clerk  of  the  Court  to  which  the 
same  shall  be  sent  shall  seal  or 
stamp  the  same  with  the  seal  of 
his  Court,  and  issue  the  same  to 
the  high  bailiff  of  his  Court,  and 
thereupon  such  last  mentioned 
high  bailiff  shall  be  authorized  and 
required  to  act  in  all  respects  as  if 
the  original  warrant  of  execution 
or  commitment  had  been  directed 
to  him  bj  the  Court  of  which  he 
is  the  high  bailiff,  and  shall,  within 
such  time  as  shall  be  specified  in 
the  rules  of  practice,  return  to  the 
high  •  bailiff  of  the  Court  from 
which  the  same  originally  issued, 
what  he  shall  have  done  in  the 
execution  of  such  process,  and  in 
case  a  levj  shall  have  been  made 
shall,  within  such  time  as  shall  be 
specified  in  the  rules  of  practice, 
pay  oyer  all  monies  received  in 
pursuance  of  the  warrant  to  the 
high  bailiff  of  the  Court  from  which 
the  same  shall  have  originallj 
issued,  retaining  the  fees  for  exe- 
cution of  the  process ;  and  where 
any  order  of  commitment  shall 
have  been  made,  and  the  person 
apprehended,  he  shall  be  forthwith 


conveyed,  in  custody  of  the  bailiff 
or  ofiicer  apprehending  him,  to  the 
gaol  or  house  of  correction  or  other 
prison  of  the  Court,  within  the  ju- 
rbdiction  of  which  he  shall  haye 
been  apprehended,  and  kept  therein 
for  the  time  mentioned  in  the  war- 
rant of  commitment,  unless  sooner 
discharged  under  the  provbions  of 
this  Act;  and  all  constables  and 
other  peace  ofiicers  shall  be  aiding 
and  assisting  within  their  respec- 
tive districts  in  the  execution  of 
such  warrant. 

CXIV.  And  be  it  enacted,  that 
if  any  officer  or  bailiff  of  any  Court 
holden  under  this  Act  shall  be  as- 
saulted while  in  the  execution  of 
his  duty,  or  if  any  rescue  shall  be 
made  or  attempted  to  be  made  of 
any  goods  levied  under  process  of 
the  Court,  the  person  so  offending 
shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds,  to  be  recovered  by 
order  of  the  Court,  or  before  a 
justice  of  the  peace  as  hereinafter 
provided:  and  it  shall  be  lawful 
for  the  bailiff  of  the  Court  or  any 
peace  officer,  in  any  such  case,  to 
take  the  offender  into  custody 
Twith  or  without  warrant),  and 
bring  him  before  such  Court  or 
justice  accordingly. 
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55. — Warrant  of  Commitment  (a).  1861. 

In  the  County  Court  of  Carmarthenshire,  holden  at     dIvis's 

CoEWnQkhoB  Llandovery. 
No.  of  Plaint,  H.  145. 
No.  of  Judgment  Sutnmons,  N.  3. 
No.  of  Warrant,  N.  12. 

"t  (Rees  Augustus     .  Plaintiff, 

j^  Between  s  and 

iDamd  Davis      .  Defendant. 

^  s  To  the  high  bailiff  and  others  the  bailiffs  of  the 
said  Court,  and  all  p»ce  officers  within  the  jurisdic* 
tion  of  the  said  Court,  and  to  the  governor  or  keeper 
of  the  gaol  of  Carmarthenshire  at  Carmarthen. 

Whereas  the  plaintiff  obtained  a  judgnjient  against 
the  defendant  in  the  County  Court  of  Carmarthenshire, 

Llandovery 
holden  at  Cogmarthcni  on  the  14th  day  of  June,  1859, 
for  the  payment  of  42.  Vds.  %d.  for  debt  and  costs, 
upon  which  judgment  and  the  subsequent  process 
issued  thereon  the  sum  of  hi.  3^.  3 J.  was  at  the  date 
of  the  issuing  of  the  summons  hereinafter  mentioned 
and  still  is  due. 

And  whereas  a  summons  was,  at  the  instance  of  the 
plaintiff,  duly  issued  out  of  this  Court,  by  which  the 
defendant  wad  required  to  appear  at  this  Court  on  the 
fifteenth  day  of  June,  1860  4*5  ,  to  answer  such 
questions  as  niight  be  put  to  him,  pursuant  to  section 
ninety-eight  of  the  statute  9th  and  10th  Victoria, 
chapter  95,  in  relation  to  such  debt,  which  summons 
was  proved  to  this  Court  to  have  been  personally  and 
duly  served  on  the  defendant. 

And  whereas  this  Court,  at  the  hearing  of  the  said 

(a)  This  warrant  follows  the  use  of  which  is  authorized  bj  sect, 
form  giyen  in  the  19  &  20  Vict.  61  of  that  Act.  (See  page  65, 
c.   108,  Schedule  B.,  No.  3 ;  the      note  (ft).) 

F    2 
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1861.       summons,  ordered  that  the  defendant  should  be  com- 
Davm's      mitted  to  prison  for  twenty-five  days,  for  not  appooring 
^*^'        puiDuont  to  ouoh  oummono;  or  ollogiDg  a  ouffioicnt  cmoudo 
for  not  DO  appearing:  not  having  satisfied  the  said  judg- 
ment and  costs  having  had  sufficient  means  and  ability 
so  to  do. 

These  are  therefore  to  require  you,  the  said  high 
bailifi^,  bailiffis  and  others,  to  take  the  defendant,  and 
to  deliver  him  to  the  governor  of  the  county  gaol  at 
Carmarthen,  and  you,  the  said  governor,  to  receive  the 
defendant,  and  him  safely  keep  in  the  said  prison  for 
.  twenty-five  days  from  the  arrest  under  this  warrant,  or 
until  he  shall  be  sooner  discharged  by  due  course  of  law. 
Dated  this  25th  day  of  June,  1860     *«5  . 

Thomas  Jones 

Walter  Lloyd;  Registrar  of  the  Court. 

£  s.  d. 
Amount  of  Judgment  or  Order  .  .  4  13  6 
Paid  into  Court  .         .         .         .  -     —     - 


Amount  remaining  due  .  .  4     13     6 

Costs  of  Warrant  against  the  Goods  .  .076 
Cost  of  Judgment  Summons  and  its  hearing  0  12  3 
Poundage  for  issuing  this  Warrant    .         .090 

Total     6       2     8 

This  TV  arrant  remains  in  force  one  year  from  the  date  thereof. 

This  Form  to  be  applicable  to  all  judgments  recovered  at  the  hearing  or 
by  default,  or  bj  consent,  and  to  all  orders  within  the  jurisdiction  of 
the  Court. 


By  Authority :  Printed  by  J.  Thomaf,  Cannarthcn. 


[Indorsed.] 
M.U5. 


Rees  Augustus^      1   N.  3.    (David  Davis 

Llandovery     r      ^'      ^      Penswen  Llanyorwys 
Innkeeper.  J  L  Shopkeeper. 
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108.  High  Bailiff's  Warrant  to  Registrar  of  Foreign      1861. 

Court.  Datu's 

No.  of  Plaint,  M.  145.  Case. 

No.  of  Warrant,  ^,0 
'  N.  12. 

In  the  County  Court  of  Carmarthenshire,  holden  at 
_|  CownarthoD  Llandovery. 


Ill 


(Bees  Augustus     .  Plaintiff, 
A  Between  s  and 


gj  I  David  Davis      .  Defendant. 

I| 

Whereas  the  Warrant  of  Exooution  Commitment 
hereto  annexed  has  been  issued  out  of  this  Court 
against  the  goodo  and  ohattcb  of  body  of  the  above- 
named  David  Davis:  And  whereas  the  goodo  and 
ohattclD  of  said  David  Davis  resides  out  of  the  ordinary 
jurisdiction  of  this  Court,  and  is  believed  to  be  within 
the  jurisdiction  of  the  County  Court  of  Cardiganshire 
holden  at  Lampeter  of  which  you  are  the  Registrar : 
These  are  therefore  to  require  you  to  cause  the  said 
Warrant  to  be  executed  within  the  ordinary  jurisdic- 
tion of  the  said  last  mentioned  County  Court. 

Dated  this  25th  day  of  June,  1860    4*5  . 

Richard  Gardnor^  High  Bailiff  of  the 

County  Court  of  Carmarthenshire 
holden  at  Llandovery. 
To  the  Registrar  of  the  County  Court  of 

Cardiganshire  holden  at  Lampeter. 


By  Aathorlty :  Printed  by  J.  ThomM,  Cannarfhen. 

This  case  was  argued,  on  the  27th  of  Aprils  1861, 
before  Pollock  C.  B.,  Williams  J.,  Willbs  J., 
Blackbubn  J.  and  Wilde  B. 

Hardinge  Giffard^  for  the  prisoner. — It  ought  to 
have  been  proved  upon  the   trial  that  the  County 
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1861.  Conrt  had  jurisdiction  to  issue  the  warrant  under 
Davis's  which  the  bailiff  acted.  It  is  true  that,  in  the  event  of 
^^^^'  an  action  being  brought  against  the  officer  who 
executed  such  a  warrant,  he  would  be  protected  from 
all  liability  fgr  acting  under  it,  provided  the  warrant 
was  good  in  form,  and  issued  according  to  the  practice 
of  the  Court,  althougfi  the  cause  itself  was  beyond  the 
Court's  jurisdiction.  Andrews  v.  Marris  (a)  illustrates 
this  position;  and  Lord  Denman^  in  giving  judgment 
in  that  case,  clearly  points  out  the  reason  why  such 
protection  shall  be  extended  to  the  officer.  '*  There 
would  be  something  very  unreasonable,"  he  says,  "  in 
the  law,  if  it  pllaced  the  officer  in  the  position  of  being 
punishable  by  the  Court  for  disobedience,  and  at  the 
same  time  suable  by  l^e  party  foi"  obedience  to  the 
warrant." 

But  although  the  officer  may  be  protected  from 
action  for  the  reasons  cited  in  Andrews  v.  Marris  (a), 
the  arrest  in  itself  is  unlawful.  Mere  rectitude  of 
form  in  a  warrant  is  not  the  only  necessary  ingredient. 
The  Court  from  which  the  warrant  issues  is  bound  to 
show  on  the  warrant  that  it  had  jurisdiction  to  issue 
it.  In  the  casd  of  Carratt  v.  Morley  (6),  where  certain 
Commissioners  forming  a  Court  of  Requests  had  or- 
dered execution  against  one  C,  and  where  none  of  the 
proceedings  stated  any  fact  showing  C.  to  have  been 
subject  to  the  jurisdiction  of  the  Commissioners,  it  was 
held  that  it  lay  on  such  Commissioners  to  show  that 
proof  of  jurisdiction  had  been  given,  and  that  jurisdic- 
tion could  not  be  inferred  merely  from  the  Commis- 
sioners having  acted.  In  all  cases  where  personal 
liberty  is  interfered  with,  the  jurisdiction  of  those  who 
interfere  with  it  must  be  shown.  Would  a  person 
who  killed  an  officer  in  attempting  the  rescue  of 
another,  who  was  unlawfully  detained  by  such  officer, 

(«)  1  Q.  B.  3.  (ft)  1  Q.  B.  18. 
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be  guilty  of  murder  ?    In  Tooley'a  Case  (a)  the  ma-       186I. 
jority  of  the  Judges  held  that  he  would  not,  for  it  is  a      BIvm^ 
sufficient  provocation  to  make  the  killing  a  man  man-       ^*»®- 
slaughter  only,   that   he  is  assisting  in  unlawfully 
detaining  a  third  person.     "  If,"  said  HoU  C.  J.,  in 
gi^ng  judgment,  **one  be  imprisoned  upon  an  un- 
lawful authority,  it  is  a  sufficient  provocation  to  all 
people  out  of  compassion,  much  more  where  it  is  done 
under  colour  of  justice;  and  where  the  liberty  of  the 
subject  is  invaded,  it  is  a  provocation  to  all  the  subjects 
of  England.    A  man  ought  to  be  concerned  for  Magna 
Charta  and  the  laws;  and  if  any  one  against  law 
imprison   a  man,  he  is  an  o£fender  against  Magna 
Charta:' 

Pollock  C.  B. — Toolejfs    Case   has    been    over- 
ruled (6). 

Blackbubh  J. — Foster^  in  his  Discourses  upon 
CroumLaw{c\  thus  speaks  of  that  case :  "The  doctrine 
advanced  in  the  case  of  The  Queen  against  Tooley  and 
others  hath,  1  conceive,  carried  the  law  in  favour  of 
private  persons  officiously  interposing  farther  than 
sound  reason,  founded  in  the  principles  of  true  policy, 
will  warrant.  In  Tooley  s  Case  the  imprisonment  of 
the  woman  was  certainly  unjustifiable.  The  constable 
was  out  of  his  precinct,  and  had  no  special  warrant  for 
what  he  did ;  nor  had  the  woman  at  that  time  mis- 
behaved. His  assistant  therefore  was  not  under  the 
special  protection  of  the  law  I  have  mentioned;  but 
whether  this  illegal  imprisonment  was  in  the  eye  of 
the  law  a  sufficient  provocation  to  the  defendants,  who 
were  strangers  to  her  and  her  case,  is  yet  to  be  con- 
sidered ;  for  all  voluntary  felonious  homicide  without  • 
a  provocation  is  undoubtedly  murder."  And  again  (d) : 

(a)  2  Ld.  Rajm.  1206.  (c)  Page  312. 

ijb)  See  per  Aldenan  B.  in  Eex         (d)  Page  315. 
V.  Warner,  1  Moo.  C.  C.  385. 
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1861.  '*  I  have  been  longer  on  this  case  than  I  should  have 
Dayis^s  been,  had  I  not  thought  the  doctrine  advanced  in 
it  utterly  inconsistent  with  the  known  rules  of  law 
touching  a  sudden  provocation  in  the  case  of  homicide, 
and,  which  is  of  more  importance,  inconsistent  with 
the  principles  upon  which  all  civil  government  is 
founded  and  must  subsist."  It  strikes  me  that  there 
are  two  difficulties  in  your  way :  the  first  is,  whether 
the  process  must  not  be  assumed  to  be  good  until  the 
contrary  be  shown,  on  the  maxim,  "  Omnia  prcesu- 
muntur  rite  esse  acta ;"  the  second,  whether  the  protec- 
tion given  to  the  officer  does  not  make  any  resistance 
unlawful  ? 

Hardinge  Giffard. — Carratt  v.  Morley  (a)  seems  to 
explain  the  first  difficulty.  If  the  Court  has  juris- 
diction it  must  show  it.  With  respect  to  the  second 
point,  it  seems  clear,  from  Andrews  v.  Harris  (6), 
that  the  protection  given  to  the  officer  extends  only  to 
his  freedom  from  being  sued;  and  Lord  DenmmCs 
judgment  in  that  case  is  conclusive  as  to  the  reason 
why  such  protection  is  extended. 

Williams  J. — I  thought  that  the  officer  was  pro- 
tected by  statute. 

Hardinge  Giffard. — The  cases  appear  to  assume  a 
common  law  protection. 

Blaceburi^  J. — The  MarshaUea  Case  (c)  seems  the 
original  foundation  of  the  doctrine. 

Hardinge  Giffard. — In  Andrews  v.  Harris  (d)  it  is 
said :  "  The  situation  of  the  defendant  (who  was  the 
officer  of  an  inferior  court  of  special  jurisdiction)  is 
exactly  analogous  to  that  of  the  sheriff  in  respect  of 
process  from  a  superior  Court  ;  and  it  is  the  well 
known  distinction  between  the  cases  of  the  party  and 

(a)  1  Q.  B.  18.  discussed  in  Mr.  BroowCs  Legal 

(5)  1  Q.  B.  3.  Maxims,  p.  94. 

(0  10  CJo.  68  ft.     See  this  point  (rf)  1  Q.  B.  3,  16. 
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of  the  sheriff  or  his  officer,  that  the  former,  to  justify  1861. 
his  taking  body  or  goods  under  process,  must  show  the  Dayjs's 
judgment  in  pleading  as  well  as  the  writ  ;  but  for  the 
latter  it  is  enough  to  show  the  writ  only."  The 
authorities  seem  to  show  that,  if  the  arrest  is  in  itself 
unlawful  from  want  of  jurisdiction,  the  officer 
executing  the  process  is  protected  from  action,  but  the 
person  arrested  is  entitled  to  make  so  much  resistance 
as  is  absolutely  necessar}'^  to  prevent  his  apprehension, 
and  in  so  doing  is  not  guilty  of  an  assault  on  the 
officer. 

Blackburn  J. — MackaUejfs  Case  (a)  seems  against 
you.  It  was  there  decided  that,  if  a  minister  of  justice 
is  killed  in  the  execution  of  process,  it  is  murder, 
although  such  process  is  apparently  erroneous ;  for 
the  minister  is  not  bound  to  dispute  the  authority  of 
the  Court  which  awards  the  process ;  but  his  office  is 
to  execute  the  process. 

Hardinge  Giffard. — That  case,  so  understood,  is  too 
wide  and  inconsistent  with  all  the  authorities.  Holt 
C.  J.  and  six  other  judges  in  Tooley's  Case  (6),  which 
is  only  overruled  as  to  the  right  of  a  person  to 
interfere  who  is  not  personally  concerned,  limited  the 
doctrine  laid  down  in  Mackalley's  Case  (c).  Again  in 
Hawkins's  Pkas  of  the  Crown  (d)  I  find  the  following 
passage :  "  It  seems  to  be  agreed,  that  whoever  kills  a 
sheriff,  or  any  of  his  officers,  in  the  lawful  execution 
of  a  civil  process,  as  on  arresting  a  person  upon  a 
capias^  &c.,  is  guilty  of  murder. 

"  Neither  is  it  any  excuse  to  such  a  person  that  the 
process  was  erroneous  (for  it  is  not  void  by  being  so), 
or  that  the  arrest  was  in  the  night,  or  that  the  officer 
did  not  tell  him  for  what  cause  he  arrested  him,  and 
out  of  what   Court   (which   is  not  necessary  when 

(a)  9  Co.  65  a.  (c)  9  Co.  68  a. 

(fe)  2  Ld.  Raym.  1300.  (d)  Bk.  1,  c.  31,  ss.  61—64. 

VOL.  I.  G  L.  &  C. 
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1861.  prevented  by  the  party's  resistance) ;  or  that  the  officer 
p^yis'g  did  not  show  his  warrant,  which  he  is  not  bound  to  do 
Cm«-  at  all  if  he  be  a  bailiff  commonly  known,  nor  without 
a  demand  if  he  be  a  special  one. 

'*'  Yet  the  killing  of  an  officer  in  some  cases  will  be 
manslaughter  only  ;  as  first,  where  the  warrant  by 
which  he  acts  gives  him  no  authority  to  arrest  the 
party;  as  where  a  bailiff  arrests  ^J.  S.  a  baronef  who 
never  was  knighted,  by  force  of  a  warrant  to  arrest 
*  J.  S.  Knightr 

Similarly  if  the  Court  issues  the  process  without 
jurisdiction,  the  bailiff  will  have  no  authority,  and  the 
arrest  will  be  unlawful. 

Williams  J. — In  the  case  oiMorrell  v.  Martin  (a), 
which  was  elaborately  argued  and  well  considered,  all 
the  authorities  are  reviewed  and  their  result  summed 
up  by  Tindal  C.  J.  as  follows  :— "  Where  a  limited 
authority,  and  a  limited  authority  only,  is  given,  if  the 
party  to  whom  such  authority  is  given  extends  the 
exercise  of  his  jurisdiction  to  objects  not  within  it,  his 
warrant  will  be  no  protection  to  the  officer  who  acts 
under  it  ;  and  that,  by  necessary  consequence,  where 
the  officer  justifies  under  a  warrant  so  granted  by  a 
Court  of  limited  jurisdiction,  he  must  show  that  the 
warrant  was  granted  in  a  case  which  fell  within  such 
limited  jurisdiction"  (6). 


(a)  4  Scott  N.  R.  300.  been  the  case  of  a  magistrate  acting 

(ft)  See  9\bo  HoiDordY,  Oossett,  undersomestatutewhichgayehima 

10  Q.  B.  359,  which  was  an  action  special  authority  to  take  a  man  into 

against  the  defendant,  the  Serjeant  custodj  under  tiie  same  circum- 

at  Arms  of  the  House  of  Commons,  stances  as  are  stated  in  the  three 

for  taking  the  plaintiff  into  custodj  first  pleas,  we  should  no  doubt  have 

in  pursuance  of  an  order  of  the  agreed  with  those  learned  Judges 

House  which  did  not  specify  any  (Lord  Denman  C.   J.   and  Coui- 

cause  for  the  arrest.    There  (page  scdgb  J.)  that  a  warrant  in  a  similar 

453)  ParA«  B.,  delivering  the  judg-  form  would  have  been  void,  those 

ment  of  the  Court  of  Exchequer  circumstances  not  appearing  on  the 

Chamber,  observes,  "If  this  had  face  of  it;  for,  in  the  case  of  special 
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Hardinge  Giffard. — Assuming  it  to  be  necessary  to 
prove  jurisdiction,  none  appeared  here;  and  Carratt  v. 
Morley{a)  seems  to  show  that  the  jurisdiction  cannot  be 
presumed  from  the  mere  process.  Other  proof  besides 
mere  process  must  be  given.  Where  an  officer  is 
killed  in  executing  a  warrant,  the  nature  of  the  crime 
depends  on  whether  the  officer  was  justified  in  making 
the  arrest.  Where  there  is  process  founded  on  some 
jurisdiction,  though  that  process  be  erroneous,  it  would 
be  murder,  because  the  custody  while  it  lasts  is  lawful ; 
but  where  in  operation  of  law  there  is  no  process, 
owing  to  a  total  absence  of  jurisdiction  to  detain  a 
man,  there  is  no  lawful  custody. 

Blackburn  J. — This  principle  seems  the  one  re- 
cognized in  Rogers^ 8  Case  {b) ;  where  it  was  ruled  by 
Lord  Hardwicke  that,  provided  the  process  be  not 
defective  in  the  frame  of  it,  and  be  issued  by  a  Court 
or  magistrate  having  jurisdiction  in  the  case,  the 
killing  of  a  minister  of  justice  in  the  execution  of  it 
will  be  murder,  although  there  may  have  been  error 
or  irregularity  in  the  proceeding  previous  to  issuing 


1861. 


authorities  giyen  bj  statute  to  jus- 
tices or  others  acting  out  of  the 
ordinary  course  of  the  common 
law,  the  instruments  bj  which  thej 
act,  whether  warrants  to  arrest, 
commitments  or  orders,  or  convxc- 
iions  or  inquisitions,  ought,  accord- 
ing to  the  course  of  decisions,  to 
show  their  authoritj  on  the  face  of 
them  bj  direct  averment  or  rea- 
sonable intendment.  Not  so  the 
process  of  superior  Courts  acting 
bj  the  authority  of  the  common 
law.  In  the  argument  of  the  case 
of  Peaoocky.Bell  (1  Saund.  74),  the 
rule  as  to  pleading  is  well  expressed 
thus :  *  The  rule  for  jurisdiction  is, 
that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior 
Court   but  that  which   especially 


Dayis^s 
Case. 


appears  to  be  so  :  nothing  shall  be 
intended  to  be  within  the  juris- 
diction of  an  inferior  Court  but 
that  which  is  so  expressly  alleged.' 
*  *  *  Many  of  the  writs  issued  by 
superior  Courts  do  upon  the  face 
of  them  recite  the  cause  of  their 
issuing  and  show  their  legality : 
writs  of  execution  for  instance: 
others  however  do  not,  and,  though 
unquestionably  valid,  are  framed 
in  a  form  which,  if  they  had  pro- 
ceeded from  magistrates  or  persons 
having  a  special  jurisdiction  un- 
known to  the  common  law,  would 
have  been  clearly  insufficient  and 
rendered  them  altogether  void.** 

(a)  1  Q.  B.  18. 

(fe)  Foster's  Crown  Law,  p,  811. 


a   2 
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1861.  the  process  ;  for  the  officer  must  at  his  peril  pay 
Davis's  obedience  to  it.  And  therefore,  if  a  capias  ad  satis- 
faciendum^  fieri  facias^  writ  of  assistance,  or  any 
other  writ  of  the  like  kind,  issue  directed  to  the 
sheriff,  and  he  or  any  of  his  officers  be  killed  in  tne 
execution  of  it,  it  is  sufficient  upon  an  indictment  for 
this  murder  to  produce  the  writ  and  warrant,  without 
showing  the  judgment  or  decree* 

Hardinge  Giffard, — When  there  is  no  jurisdiction, 
the  arrest  is  an  unlawful  restraint,  which  a  man  may 
lawfully  resist. 

No  counsel  appeared  for  the  Crown. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  delivered,  on  the 
1st  of  June,  1861,  by 

Pollock  C.  B. — We  are  of  opinion  that  the  convic- 
tion ought  to  be  affirmed.  The  process  of  the  County 
Court  was  as  much  a  justification  to  the  officer  by 
virtue  of  the  Act,  as  is  a  writ  of  execution  out  of  a 
superior  Court  to  the  sheriff;  and  it  is  clear  that  the 
production  of  such  a  writ  would  be  sufficient  in  a  pro- 
ceeding of  this  description  for  assaulting  the  sheriff 
or  a  bailiff  without  proof  of  the  judgment.  (Foster's 
Crown  Law,  p.  311.) 

My  brother  Williams  entertains  some  doubt  upon 
the  ground  that  the  statute  seems  to  be  in  terms  con- 
fined to  civil  cases ;  but  upon  consideration  we  think 
that  the  true  construction  of  it  is  that  above  stated. 

Conviction  affirmed. 
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REGINA  V.  WILLIAM  WEBSTER.  1861. 


The  following  case  was  stated  by  the  Chairman  of  if  a  part 
Quarter  Sessions  for  the  West  Riding  of  Torkahire.       py'sSr 
WiUiam  Webster  was  indicted  at  the  West  Riding  ?'  fr?"  ^•' , 

._..,,_,.  °in  whose  sole 

oi   xorkamre  opring  Intermediate  Sessions,   held  at  custody  it 
Sheffidd,  on  22nd  May,  1861,  for  stealing,  on  11th  Keiy'*"* 
May  instant,  at  Ecdesjield,  three  sovereigns  and  one  responsible 
halt  sovereign,  the  property  of  Samuel  Fox  and  others,  he  is  guilty 
It  was  proved,  on  the  trial,  that  James  Holt  was  in  andThe  pro- 
possession  of  a  shop  where  goods  were  sold  for  the  V^JH  '^^^^^ 
benefit  of  a  Society  called  The  Stockshridge  Band  of  alone, 
Hope  Co-operative  Tndttstrial  Society.     Each  member  l^^aiso^a  ^^ 
of  this  Society  partook  of  the  profit,  and  was  subject  ?»>•*  owner 
to  the  loss,  arising  from  the  shop.    Holt  (being  him-  perty  stolen. 
self  a  member)  had  the  sole  management,  and  was  indictment" 
answerable  for  the  safety  of  all  the  property  and  »« amended 
money  coming  to  his  possession  in  the  course  of  such  this  Court ' 
management.     The  prisoner,  also  a  member  of  the  ^^deritas 
Society,  assisted  in  the  shop,  without  salary,  on  the  '<^  originally 

•  /»     1  11         11  XT   7     1      1  1-1    stood,  but 

occasion  of  the  alleged  larceny.  Holt  had  marked  only  in  its 
some  sovereigns  and  half  sovereigns,  and  placed  them  foj^|^®^ 
in  the  till.  The  prisoner  was  suspected  of  taking 
some  of  them;  and,  when  charged  with  this,  he  ad- 
mitted that  he  had  taken  the  coins  which  formed  the 
subject  of  this  charge,  and  produced  them  from  his 
pocket. 

The  prosecution,  failing  to  prove  that  this  was  a 
Friendly  Society  duly  enrolled,  elected  to  amend  the 
indictment  by  substituting  the  name  of  James  Holt 
for  that  of  Samuel  Fox  and  others;  and  the  same  was 
amended  accordingly. 

The  counsel  for  the  prisoner  put  in  a  printed  copy 
VOL.   I.  H  L.  &  c. 
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^86L  of  the  rules  of  the  Society  with  the  name  of  John 
Wbbstbb's  Tidd  Pratt  printed  at  the  end  thereof,  and  proved  that 
this  copy  had  been  examined  with  the  original  copy, 
signed  and  sealed  by  the  Registrar  of  Friendly  So- 
cieties, but  which  was  not  produced.  He  also  put  in 
a  conveyance  of  the  shop  and  premises  to  Samuel 
Fox  and  others  as  trustees.  No  other  evidence  of  the 
trusteeship  was  given.  The  counsel  for  the  prosecu- 
tion objected  that,  in  order  to  prove  the  Society  to 
be  a  Friendly  Society  under  the  18  &  19  Vict  c.  63,  it 
was  necessary  to  produce  the  original  copy  signed 
by  the  Registrar,  or  to  account  for  its  absence  suflSi- 
ciently  to  justify  the  admission  of  secondary  evidence. 
I  overruled  this  objection,  and  admitted  this  evidence 
as  proof  that  the  Society  was  duly  enrolled. 

It  was  contended,  for  the  prisoner,  that  Fox  and 
others  were  the  trustees,  that  this  was  a  Friendly 
Society,  and  that  the  property  should  be  laid  in  Fox 
and  others  and  not  in  ffolt^  and  that  the  prisoner 
could  not  therefore  be  convicted  on  the  indictment 
as  amended. 

That,  as  to  any  special  property  Holt  might  have 
in  the  money  taken,  he  was  joint  owner  of  it  with  the 
prisoner,  who,  as  partner  with  him,  was  equally  in  pos- 
session of  it,  and  could  not  therefore  be  convicted. 

The  Court  overruled  these  last  mentioned  objec- 
tions ;  and  the  prisoner  was  convicted,  and  sentenced 
to  be  imprisoned  in  the  House  of  Correction  at  Wake- 
field for  nine  calendar  months,  subject  to  the  opinion 
of  the  Court  of  Criminal  Appeal,  whether,  under  the 
circumstances,  the  conviction  was  right. 

The  prisoner  was  admitted  to  bail  to  await  the 
decision  of  the  Court  of  Criminal  Appeal. 

A  copy  of  the  rules  of  the  Society  accompanies  this 
case,  and  is  to  be  taken  as  incorporated  therewith  (a). 

(a)  The  rules  are  not  set  out,      pending  on  the  construction  of  anj 
the  decision  of  the  Court  not  de-      of  them. 
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This  case  was  argued,  on  the  9th  of  November]  1861 ,       1861. 
before  Pollock  C.  B.,  Wightaian  J.,  Williams  J-,    websteb*! 
Mabtin  B.  and  Channell  B.  ^"*- 

Campbell  Foster^  for  the  prisoner. — The  indictment 
originally  alleged,  and  rightly  so,  that  the  property 
in  the  money  stolen  was  in  Fox  and  others.  The 
prosecution,  however,  having  failed  to  prove  the  ex- 
istence of  the  Society,  elected  to  amend  by  laying  the 
property  in  Holt;  and  the  only  question  for  the  Court 
now  is,  whether  the  property  was  rightly  laid  in  the 
indictment  as  amended. 

Channell  B. — That  is  so.  It  was  decided  in  Regina 
V.  Pfitchard  (a)  that,  when  the  indictment  is  amended 
at  the  trial,  this  Court  cannot  consider  it  as  it  originally 
stood. 

Mabtin  B. — Holt  seems  to  have  had  a  lawful  pos- 
session of  the  money. 

C.  Foster. — Yes;  but  only  as  a  servant  of  the  So- 
ciety. 

Mabtin  B. — You  must  take  the  statement  in  the 
case.  He  had  the  sole  management,  and  was  answer- 
able for  the  safety  of  the  property. 

WiGHTMAN  J. — He  had  the  money  in  his  possession  ^ 
with  power  to  dispose  of  it,  and  had  to  account  for  it. 

C.  Foster. — ^Yes;  and  therefore  might  have  been 
indicted  for  embezzlement,  if  he  had  pilfered  it.  He 
held  the  money  either  as  a  servant  or  partner;  and  Ih 
the  latter  case  the  property  should  have  been  laid  in 
Holt  and  others.  Assuming  Holt  to  have  had  pos- 
session of  this  money  otherwise  than  as  a  servant,  yet 
the  prisoner  also  had  possession  of  it  as  a  member  of 
the  Society. 

WiGHTMAN  J. — No.  Holt  had  the  sole  manage- 
ment, and  was  solely  responsible. 

(a)  Ante,  p.  36. 
n    2 
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1861.  Williams  J There  is  a  case  (a)  where  a  man  was 

Webster's  convicted  of  Stealing  his  own  goods  from  his  own 
servant.  How  do  you  distinguish  this  case  from  that? 
Or  from  Bramley's  Case  (ft),  where  it  was  held  that, 
if  a  part  owner  of  property  steals  it  from  the  person 
in  whose  custody  it  is,  and  who  is  responsible  for  its 
safety,  he  is  guilty  of  larceny  ?  In  that  case  the  pri- 
soner, who  was  a  member  of  a  Friendly  Society,  had 
broken  into  the  house  of  one  Noon^  with  whom  the 
cash-box  of  the  Society  was  deposited,  and  who  was 
responsible  for  it,  and  had  stolen  the  box  and  the 
money  contained  in  it;  and  it  was  held  that  the 
oflTence  amounted  to  burglary,  and  that  the  property 
was  well  laid  in  Noon. 

C.  Foster At  the  time  when  that  case  was  de- 
cided, the  nature  of  the  contract  of  bailment  was  not 
understood.  Holt  was  not  bound  to  return  these 
specific  sovereigns. 

WiGHTMAN  J. — That  fact  is  almost  conclusive 
against  you. 

Waddy^  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B — Holt  was  the  sole  manager,  and  was 
•  answerable  for  the  safety  of  all  the  property  and 
money  coming  to  his  possession  in  the  course  of  such 
management,  and  therefore  quoad  hoc  was  the  owner 
of  the  property  in  question.  The  conviction  must  be 
affirmed. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 

(a)  His  lordship  probably  refer-  it  was  held  to  be  larceny  for  a  man 

red  to  Fost.  123,  124.     See  also  to  steal  his  own  goods  from  his  own 

2  East,  P.  C.  c.  16,  s.  7,  and  s.  90.  bailee,  although  his  intent  is  to 

(h)  Russ.&  Ry.  478.  See  alsoi?«z  defraud  the  king,  and  not  to  charge 

V.  Wilkinson,  Russ.  &  Ry .  470,  where  the  bailee. 
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REGINA  V.  JOSHUA  YEADON  and  JAMES         1861. 
BIRCH.  • 

The  following  case  was  stated  by  the  Chairman  of  Pp?"  ^^ 

Quarter  Sessions  for  the  West  Riding  of  Yorkshire,  containing  a 

Joshua  Teadon  and  James  Birch  were  indicted  at  an^ILsauit 

the  Quarter  Sessions  for  the  West  Riding  of  Tork-  occasioning 

shire^  held  at  Bradford^  on  the  2nd  of  July^  1861,  un-  harm,unde7 

der  the  14  &  15  Vict  c.  100,  s.  29,  and  the  14  &  15  %l^,\^^^^ 

Vict.  C,  19,  8.  4,  as  follows: —  *.29,  the  jury 


West  Riding 

of 

Yorkshire. 


The  jurors  for  our  lady  the  Queen  a  verdict  of 
►upon   their  oath   present  that  Joshua  fjl^fji 
Yeadon^   late   of  Otley^   in    the   West  muU  merely. 
Riding  of  the  county  of  York^  labourer,  and  James  judjcTde- 
Birch.  late  of  the  same  place,  labourer,  on  the  23rd  ^'^"1^^*^„^v 

'  ^  x^         7  7  receive  such 

day  of  May^  in  the  24th  year  of  the  reign  of  our  sove-  a  verdict  as 
reign  lady  Victoria^  by  the  grace  of  God  of  the  United  ^  theory" 
Kingdom  of  Great  Britain  and  Ireland  Queen,  d^f<Ki^^ei^^nd"a^^ 
of  the  faith,  with  force  and  arras,  &c.,  at  the  parish  of  cenerai  ver- 
Guiseley^  in  the  said  West  Riding  of  the  county  of  the  Court  ^' 
York,   unlawfully   and   maliciously   did   assault   one  awarded  a 

'  •'  •'  ventre  de  novo, 

Hiram  Roberts^  and  did  then  and  there  unlawfully 
and  maliciously  kick  and  wound  him,  the  said  Hiram 
Roberts^  in  and  upon  the  face,  mouth  and  neck  of  him, 
the  said  Hiram  Roberts^  and  thereby  then  and  there 
did  unlawfully  and  maliciously  inflict  upon  the  said 
Hiram  Roberts  grievous  bodily  harm,  to  the  great  da- 
mage of  the  said  Hiram  Roberts^  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said 
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1861-  Joshua  Yeadon  and  James  Birch  afterwards,  to  wit, 
Yeadoh^s  on  the  said  23rd  day  of  May^  in  the  year  aforesaid, 
^*^^*  with  force  and  arms,  at  the  parish  of  GuiseUy  aforesaid, 
in  the  said  West  Riding  of  the  county  of  Tork^  unlaw- 
fully and  maliciously  did  cut,  stab  and  wound  the  said 
HiramVobertSy  to  the  great  damage  of  the  said  Hiram 
EobertSj  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity.  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Joshua  Yeadon  and  Jamss  Birch 
afterwards,  to  wit,  on  the  said  23rd  day  of  May^  in  the 
year  aforesaid,  with  force  and  arms,  at  the  parish  of 
Guiseley  aforesaid,  in  the  said  West  Riding  of  the 
county  of  York^  in  and  upon  the  said  Hiram  Roberts, 
in  the  peace  of  Grod  and  our  said  lady  the  Queen  then 
being,  unlawfully  did  make  an  assault,  and  him  the 
said  Hiram  Roberts  then  and  there  unlawfully  did  beat, 
wound  and  ill  treat,  and  did  thereby  then  and  there 
occasion  actual  bodily  harm  to  the  said  Hiram  Roberts^ 
so  that  his  life  was  greatly  despaired  of,  and  other 
^'wrongs  to  the  said  Hiram  Roberts  then  and  there  did, 
to  the  great  damage  of  him  the  said  Hiram  Roberts, 
and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided."  The  indictment 
did  not  contain  any  count  for  a  common  assault  merely. 
On  behalf  of  the  prosecution  it  was  proved- that  Yeadon 
and  Birch,  on  the  23rd  of  May,  about  a  quarter  past 
eleven  at  night,  burst  open  the  house-door  of  one 
Sarah  Clayton,  where  Hiram  Roberts  was  sitting  with 
her  and  her  son,  a  lad  aged  sixteen.  On  entering, 
they  both  attacked  Roberts;  he  was  twice  knocked 
down,  was  kicked  about  the  face  and  body,  had  his 
chin  cut  open  and  his  lip  cut  through,  two  teeth 
knocked  out,  and  was  saved  from  further  injury  by 
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the  entrance  of  neighbours.     A  surgeon  attended  him       1861. 
all  the  next  day  and  the  following  morning.     On  be-     Ybadon's 
half  of  the  defence,  it  was  alleged,  by  way  of  justifica-        ^^^' 
tion,  that  Teadon  and  Birch  did  not  burst  open  the 
door;  but  that  Roberts  opened  it  from  the  inside,  and 
struck  the  first  blow  with  a  fire  poker.     The  amount 
of  injury  sustained  by  Roberts  and  the  fact  that  it  was 
done  by  the  defendants  were  never  denied.     The  jury 
were  told  by  the  Chairman,  in  his  summing  up,  that 
the  defendants  were  charged  with  an  aggravated  as- 
sault und^r  a  statute  specially  framed  to  meet  such 
cases  as  are  not  sufficiently  punishable  under  the 
Common  Assault  Act.     They  retired,  and  found  a 
verdict  of  GuUty  of  a  common  assault.     Before  the 
verdict  was  entered,  the  Chairman  told  the  jury  that 
they  had  found  the  defendants  guilty  of  an  offence 
with  which  they  were  not  charged  in  the  indictment, 
and  that  they  must  reconsider  their  verdict ;  that  if 
they  thought  the  defendants  had  unlawfully  assaulted 
Roberts^  and  thereby  occasioned  to  him  actual  bodily 
harm,  they  must  find  the  defendants  guilty,  but  must 
acquit  them  if  there  was  any  doubt.     They  then  found 
the  defendants  guilty;  and  a  verdict  was  entered  of 
GmUy  of  an  assault  occasioning  bodily  harm.     On 
this  it  was  contended  for  the  defence  that  the  first 
verdict.  Guilty  of  a  common  assault^  was  really  an 
acquittal,  and  ought  to  have  been  taken  as  such.     The 
Chairman  doubted,  but  sentenced  the  defendants  each 
of  them  to  hard  labour  for  four  calendar  months,  and 
discharged  them  on  their  finding  bail  to  appear  and 
render  themselves  in  execution  of  judgment.     The 
opinion  of  the  Court  is  asked,  whether  the  verdict  of 
Guilty  of  a  common  assault  ought  to  have  been  taken, 
and  was  tantamount  to  an  acquittal ;  or  should  the 
second  verdict  stand,  and  the  defendants  undergo  the 
sentence. 
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1861.  This  case  was  argued,  on  the  9th  November^  1861, 

Ybadok's     before  Pollock  C.  B.,  Wightman  J.,  Willl^ms  J., 
^^^'       Martin  B.  and  Channell  B. 

No  counsel  appeared  for  the  prisoners. 

Pollock  C.  B. — What  objection  is  there  to  this 
conviction  ?  The  Chairman  might  have  taken  the  first 
verdict;  but  he  was  not  bound  to  do  so;  and,  if  he 
thought  the  parties  were  guilty  of  an  aggravated  as- 
sault, it  was  competent  to  him  to  send  the  jury  back 
to  reconsider  their  verdict. 

Mabtin  B. — Here  the  Chairman  in  effect  told  the 
jury  that  they  had  no  power  to  find  the  men  guilty 
of  a  common  assault  upon  this  indictment  (a).  He 
ought  to  have  taken  the  first  verdict. 

Campbell  Foster^  for  the  Crown. — No  doubt  he 
should  have  done  so.  The  jury  thought  fit  to  find 
the  defendants  guilty  of  the  common  assault  included 
in  the  indictment,  and  thereby  negatived  the  circum- 
stances of  aggravation  also  charged  therein. 

WiOHTMAN  J It  was  substantially  a  misdirection. 

The  Chairman  ought  to  have  taken  the  verdict  of 
GuiUy  of  a  common  dssault^  which  was  not  tantamount 
to  an  acquittal. 

Mabtin  B. — ^The  first  verdict  cannot  stand,  because 
it  was  not  entered  of  record,  as  the  Chairman  declined 
to  receive  it. 

Channell  B. — We  have  power  to  reverse,  affirm 
or  amend  the  judgment,  but  not  the  verdict. 

Mabtin  B. — There  is  no  verdict,  as  the  second  is 
illegal.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  the 
21st  November,  1861,  by 

(a)  See  Regina  y.  Olivevy  Bell  ing,  wounding  and  occaBioning  ac-* 
C.  C.  287,  where  it  was  held  that,  tuid  bodily  harm,  the  prisoner  may 
upon  a  count  for  assaulting,  beat-      be  convicted  of  a  common  assault. 
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Pollock  C.  B. — In  this  case  the  prisoners  were  1861. 
charged  upon  an  indictment  which  contained  three  Ykadon'« 
counts,  one  for  inflicting  grievous  bodily  harm,  another 
for  unlawfully  wounding,  and  a  third  for  an  assault 
occasioning  actual  bodily  harm.  The  jury,  however, 
returned  a  verdict  of  Guilty  of  a  common  assault^  thus 
negativing  the  circumstances  of  aggravation.  The 
Chairman  thought  he  could  not  receive  such  a  verdict, 
and  sent  the  jury  back  to  reconsider  it,  who  thereupon 
found  a  general  verdict  of  Ouiity.  Here  the  Chairman 
was  wrong.  The  first  verdict  was  perfectly  legal ;  and 
he  was  bound  to  receive  it.  There  has  been  a  mistrial ; 
and  there  must  accordingly  be  a  venire  de  novo. 

Venire  de  novo  awarded. 


REGINA  V.  DONALD  M'DONALD.  1861. 


The  following  case  was  stated  by  the  Recorder  of  The  prisoner 

T^r        -I     ,  was  a  cashier 

Mancnester.  and  coUector 

At  the  Quarter  Sessions  for  the  city  of  Manchester^  *?  commia- 

•'  sion  agents. 

holden  before  me  on  Monday^  the  24th  June^  1861,  He  was  paid 
Donald  McDonald  was  tried  and  convicted  on  an  gai^and 
indictment    for    embezzling   three   several    sums   of  partly  ^7 » 

percentage 

663/.  3^.,  449/.  5^.  6d,  and  182/.  6^.,  the  property  of  on  the  profits, 
Joshua  Lord  and  another,  his  masters.  ,to  contribute 

The  prosecutors,  Joshua  Lord  and  Richard  Smith.  ^  t\e  losses, 
earned  on  busmess  as  manufacturers  at  JSacup  under  control  over 
the  style  of  James  Smith  and  Sons ;  but  there  were  no  ^enT^X" 
other  partners  than  the  two  above  named.     They  also  ^"^^^^f"", 
carried  on  business  in  Birchin  Lane,  Manchester ,  as  was  a  servant 
commission  agents  in  cotton  cloth  and  yarn.     At  their  ^g^^w^^f 
establishment  in  Birchin  Lane  they  sold  their  own  the  7  &  8 
goods  manufactured  at  Bactip ;  and  other  persons  also  ,.  47,  and  not 

a  partner. 
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1861.  consigned  goods  to  them  to  sell;  and  they  themselves 
McDonald's  bought  goods  to  Sell  again  there.  The  prisoner  was 
^■*®-  in  their  service  in  the  Manchester  business  as  cashier 
and  collector;  and  a  person  of  the  name  of  Edward 
Williamson  was  their  salesman.  In  1855  the  prisoner 
and  Wittiamson^  having  held  their  respective  situations 
in  the  service  of  the  prosecutors  for  about  seven  years, 
applied  to  have  their  salaries,  which  were  150/.  a  year 
each,  increased.  This  was  not  at  once  acceded  to; 
but  in  the  end  the  prosecutors  agreed  to  allow  the 
prisoner  and  WiUiamson  each  12^  per  cent,  on  the 
profits  in  addition  to  their  salaries;  and  it  was  stipu- 
lated that,  if  the  concern  should  be  a  losing  one  in  any 
year,  neither  the  prisoner  nor  WiUiamson  were  to 
contribute  anything  towards  the  loss,  but  that  in  that 
event  they  would  have  to  be  content  with  their  salaries. 
None  of  these  parties  intended  to  alter,  nor  up  to  the 
time  of  the  prisoner's  apprehension  on  this  charge 
did  any  of  them  suppose  that  they  had  altered,  by  this 
arrangement,  the  relation  of  master  and  servant  which 
had  previously  existed  between  the  prosecutors  and 
the  prisoner  and  Williamson.  After  this  arrangement 
the  prisoner  and  Williamson  continued  to  discharge 
the  same  duties,  and  to  hold  the  same  positions,  they 
had  respectively  done  before;  and  neither  of  them  had 
any  control  over  the  management  of  the  business. 
Amongst  the  payments  which  the  prisoner  as  such 
cashier  had  to  make  were  the  wages  and  salaries  of 
servants — the  weekly  payments  were  called  wages; 
monthly  payments,  salaries — and  in  his  account  he 
credited  himself  every  month  with  the  payment  of  his 
own  salary  amongst  the  rest,  as  he  had  done  before. 
At  the  end  of  the  first  year  after  the  arrangement, 
prosecutors  proposed  to  prisoner  and  WiUiamson  to 
leave  with  them  a  portion  of  the  profits  they  had  then 
to  receive,  and  that  the  prosecutors  would  allow  them 
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7  per  cent,  upon  it.  This  was  as  an  inducement  to  1861. 
them  to  save  their  money;  but  they  both  then  declined  McDonald's 
doing  so  at  that  time.  At  the  end  of  the  next-year  ^"®- 
they  each  left  701.  with  the  prosecutors,  they  agreeing 
to  pay  them  7  per  cent,  for  it,  the  men  being  at  liberty 
to  draw  it  out  any  time,  if  they  thought  they  could 
lay  it  out  to  more  advantage.  It  was  afterwards 
increased ;  and,  at  the  time  of  this  trial,  the  prisoner 
and  WiUiamson  had  each  120/.  in  the  hands  of  the 
prosecutors,  for  which  they  were  entitled  to  receive  7  per 
cent.,  so  long  as  it  remained  there.  Seven  per  cent, 
was  the  interest  with  which  the  prosecutors  debited 
the  concern  on  the  capital  employed  by  them  in  it. 
There  never  was  in  any  one  year  an  actual  loss  to  the 
concern ;  but  in  1860  a  great  many  bad  debts  were 
made,  and  at  the  stock  taking  at  the  end  of  that  year 
the  profits  were  very  trifiing  indeed ;  and  the  prose- 
cutors, in  consideration  of  that,  made  to  each  of  their 
men,  the  prisoner  and  Williamson^  a  present,  in  addition 
to  their  salaries. 

On  these  &cts  the  jury  were  of  opinion  that  the 
prisoner  was  a  servant  within  the  meaning  of  the 
statute,  and  found  him  guilty;  and  I  sentenced  him  to 
be  imprisoned  and  kept  to  hard  labour  in  tlK  gaol  of 
the  city  of  Manchester  for  eighteen  months. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  jury  were  warranted  on  the  above  stated  facts  in 
finding  that  the  prisoner  was  a  servant  within  the 
meaning  of  the  statute.  * 

If  the  Court  should  be  of  opinion  that  they  were, 
the  verdict  and  sentence  to  stand.  If  otherwise,  both 
to  be  set  aside. 

This  case  was  considered,  on  the  9th  November^ 
1861,  by  Pollock  C.  B.,  Wiohtman  J.,  Williams  J., 
Mabtin  B.  and  Channell  B. 
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1861.  No  counsel  appeared  for  the  prisoner. 

M'Donald's       Hopwood^  for  the  Crown,  was  not  called  upon. 

**®*  Pollock  C.  B. — Two  men  may  be  partners  with 

respect  to  third  persons,  and  yet  not  partners  inUr  se. 
Here  the  prisoner  was  a  servant  to  the  prosecutors, 
and  had  a  salary  of  1507.  a  year,  which  was  afterwards 
increased  by  giving  him  a  per  centage  on  the  profits ; 
and  it  is  therefore  contended  that  he  was  a  partner  in 
the  business.  It  is  quite  clear  that,  although  there 
might  be  a  partnership  quoad  third  persons,  there  was 
none  inter  se^  so  as  to  entitle  the  prisoner  to  help  him- 
self to  hid  masters'  property. 

Hopwood — It  has  lately  been  decided  by  Wood  V.  C, 
that  a  contract  similar  to  this  was  a  contract  of  hiring 
and  service,  and  not  a  partnership  (a). 

Pollock  C.  B. — ^We  are  all  of  opinion  that  the  con- 
viction must  be  affirmed. 

Conviction  affirmed. 


(a)  Harrington  v.  Churchward^      Cote,  2  Lewin,  256 ;  and  Regina  v. 
29  L.  J.  Ch.  521.    See  also  Hart-      WorOey,  2  Den.  C.  C.  833. 
ley's  Case,  Russ.  &  Rj.  1 39 ;  Holme's 
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V. 


REGINA  V.  HENRY  WiLKINS.  18611 


The  following  ca«e  was  reserved  by  Martin  B,  Administep- 

The  indictment  was  tried  before  me  at  the  last  rifeTtoa^ 
Liverpool  Assizes.  woman  with 

-^  intent  to 

The   prisoner  lodged   with  the   prosecutrix,  and,  excite  her 
unknown  to  her,  put  into  a  cup  of  tea  which  she  was  sfonjln^order 
about  to  drink,  a  quantity  of  cantharides;  she  drank  to  obtain 

/»    1  1        /T»        1  1  •  1    connexion 

the  contents  of  the  cup,  and  suffered  much  pam,  and  with  her,  is 
was  very  ill  in  consequence.     Cantharides  taken  in-  tering°with 
ternally  in  large  quantities  ia  poisonous  ;   but  it  is  ptentto 
administered  by  medical  men  as  a  stimulant  to  the  aggrieve  or 
kidneys  and  bladder.     It   is   also  administered  and  thrmeaniSg* 
taken  to  procure  abortion,  and  to  excite  the  sexual  ofthe23Fic/. 
passion  and  desire.     The  jury  founJ  that  the  prisoner 
administered  the  cantharides  to,  and  caused  it  to  be 
taken  by,  the  prosecutrix,  with  the  intent  to  excite 
her  sexual  passion  and  desire,  in  order  that  he  might 
obtain  connexion  with  her.     I  postponed  the  judgment, 
and  offered  to  let  the  prisoner  at  liberty  upon  bail; 
but  I  believe  none  was  obtained,  and  that  th^  prisoner 
is  in  custody. 

I  request  the  opinion  of*  the  Court  of  Criminal 
Appeal,  whether  the  intent  above  stated  was  an  intent 
to  injure,  or  to  aggrieve,  or  to  annoy,  within  the 
meaning  of  the  statute  23  Vict.  c.  8. 

This  case  was  considered,  on  the  16th  of  November^ 
1861,  by  Pollock  C.  B.,  WightMan  J.,  Willla^ms  J., 
Martin  B.  and  Chann£ll  B. 

No  counsel  appeared  on  either  side. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 
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• 
1861. 


An  indict- 
ment under 
the25G^eo.2, 
e.  36,  s.  5, 
for  keeping  a 
disorderly- 
house,  ma  J, 
where  the 
house  is 
situate  in  a 
borough,  be 
preferred 
and  tried  at 
the  quarter 
sessions  for 
the  borough. 


KEGINA  V.  ANN  CHARLES. 

Thb  following  case  was  stated  by  the  Recorder  of 
Grantham. 

Ann  Charles  was  indicted  at  the  Quarter  Sessions 
for  this  borough  (held  on  the  9th  July  last)  for  keep- 
ing a  disorderly  house.  The  prosecution  had  been 
instituted  under  section  5  of  25  Geo.  2,  c.  36,  which 
enacts  that,  ^^  if  any  two  inhabitants  of  any  parish  or 
place  paying  scot,  &c.,  therein  do  give  notice  in  writing 
to  any  constable  (or  other  peace-officer  of  the  like 
nature,  where  there  is  no  constable)  of  such  parish  or 
place,  of  any  person  keeping  a  bawdy-house,  gaming 
house,  or  any  other  disorderly  house,  in  such  parish 
or  place,  the  constable,  or  such  officer  as  aforesaid,  so 
receiving  such  notice  shall  forthwith  go  with  such 
inhabitants  to  one  of  His  Majesty's  justices  of  the 
peace  of  the  county,  city,  riding,  division  or  liberty 
in  which  such  parish  or  place  does  lie,  and  shall,  upon 
such  inhabitants  making  oath  that  they  do  believe 
the  contents  of  such  notice  to  be  true,  and  entering 
into  recognizances,  &c.,  to  give  or  produce  material 
evidence  against  such  person  for  such  offence,  enter 
into  a  recognizance  in  the  penal  sum  of  30/.,  to  prosecute 
with  effect  such  person  at  the  next  general  or  quarter 
sessions  of  Hie  peace  or  at  the  next  assizes  to  he  h4>ldenfor 
the  county  in  which  §uch  parish  or  place  does  lie^  as  to 
the  said  justice  shall  seem  meet."  These  provisions  of 
the  Act  of  Parliament  had  been  duly  complied  with.  On 
the  defendant  being  called  upon  to  plead,  it  was  objected 
on  her  behalf  to  the  jurisdiction  of  the  Court,  that  the 
words  "  at  the  next  general  or  quarter  sessions  of  the 
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peace,  or  at  the  next  assizes  to  be  holden  for  the  county 
in  which  such  parish  or  place  does  lie,"  meant  only  "  at 
the  quarter  sessions  or  assizes  for  the  county,"  and 
that  they  must  be  held  to  exclude  the  jurisdiction  of 
the  borough  quarter  sessions  (a).  The  Recorder  over- 
ruled the  objection.  The  defendant  thereupon  pleaded 
Not  guilty.  The  jury  found  the  defendant  GuUty. 
The  defendant  remains  in  gaol  for  want  of  bail.  Should 
the  Judges  be  of  opinion  that  the  clause  above  cited 
does  by  implication  or  otherwise  take  away  the  juris- 
diction of  the  borough  sessions  to  try  the  oflTence  in 
question,  the  judgment  will  be  arrested,  and  the  pri- 
soner discharged.  Should  the  Court  be  of  opinion 
that  the  Recorder  was  right  in  overruling  the  objec- 
tion, then  sentence  will  be  passed  at  the  next  quarter 
sessions  for  the  borough. 


91 
1861. 

Cha.rlbs*8 
Case. 


This  case  was  considered,  on  the  16th  November, 
1861,  by  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Mabtin  B.  and  Channell  B. 

No  counsel  appeared  on  either  side. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 


(a)  Bat  see  the  5  &  6  TTm.  4, 
c.  76,  <.  10^,  bj  which  it  is  enacted 
that "  the  recorder  of  every  borough 
shall  hold  once  in  every  quarter  of 
a  year,  or  at  such  other  and  more 
frequent  times  as  the  said  recorder 
in  his  discretion  may  think  fit,  or 
as  his  Majesty  shall  think  fit  to 
direct,  a  court  of  quarter  sessions 
of  the  peace  in  and  for  such  borough, 
of  which  Court  the  recorder  of  such 
borough  shall  sit  as  the  sole  judge ; 


and  such  Court  of  quarter  sessions 
of  the  peace  shall  be  a  Court  of 
record,  and  shall  have  cognizance  of 
all  crimes,  offences  and  matters  what' 
soever  cognizable  by  any  Court  of 
quarter  sessions  of  the  peace  for  coun» 
ties  in  England,  and  the  said  re- 
corder shall  have  power  to  do  all 
things  necessary  for  exercising  such 
jurisdiction,  notwithstanding  his 
being  such  sole  judge,  as  fully  as 
any  such  last-mentioned  Court.** 
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1861.  REGINA  V.  THOMAS  MOSELEY. 


The  prisoner      The  following  cEse  wos  Stated  by  the  Chairman  of 

forobtahiing   Quarter  Sessions  for  the  county  of  Chester. 

TXJm^        The  prisoner  was  tried  and  convicted,  at  the  last 

pretences.       Jvly  Quarter  Sessions  for  the  county  of  Chester^  on  a 

by  her*  ^'       charge  for  obtaining  money  by  false  pretences. 

dire^tTon*  The  indictment  charged  that  the  prisoner,  Thomas 

delivered  the  MoseUy^  unlawfully  and  knowingly  did  falsely  pretend 

prlsonerin  ^   *o  Gcorgs Btrtles  that  he,  the  said  Thomas  Moseley^  was 

of^er^hSs^     an  agent  for  a  loan  society  in  Manchester^  and  would 

band— ^tfW,  get  the  sum  of  10/.  (meaning  the  loan  of  10/.)  for  the 

moie^was      ^^^  George  Birties^  but  he  (the  said  George  Birdes) 

obtained        must  pay  him,  the  said  Thomas  Moseley^  the  sum  of 

hs.  Qd. ;  by  means  of  which  said  false  pretences,  the 

said  Thomas  MoseUy  then  unlawfully  did  obtain  from 

the  said  George  Birtks  certain  money,  to  wit,  the  sum 

of  5^.  6rf.,  of  the  monies,  goods  and  chattels  of  the  said 

George  Birdes^  with  intent  thereby  then  to  defraud. 

It  appeared  from  the  evidence  that  the  prosecutor 
wanted  to  borrow  10/.  to  purchase  the  discharge 
of  his  son,  who  was  in  the  army.  The  prisoner 
came  to  him,  and  said  he  could  get  10/.  for  him, 
and  that  he  was  an  agent  of  a  loan  society  in 
Manchester.  Prisoner  said  that  the  charge  would  be 
5^.  6rf. ;  and  prosecutor  told  him  to  go  to  his  wife  for 
it.  The  prisoner  went  to  prosecutor's  wife,  and  said 
he  came  for  5^.  6t/.,  as  the  man  from  the  loan  office 
was  waiting  for  the  money.  The  wife  gave  the  prisoner 
bs.  Qd.  of  her  husband's  money.  Evidence  was  given 
to  negative  prisoner  being  an  agent  to  any  loan  society 
in  Manchester.  The  prisoner  did  not  get  the  loan  for 
prosecutor. 
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It  was  objected  by  the  prisoner's  counsel,  that  the      1861. 
indictment  was  not  supported  by  the  evidence,  for  that    mosblbt's 
the  prisoner  did  not  obtain  the  5^.  Qd.  from  the  prose-       ^"®* 
cutor,  as  laid  in  the  indictment,  but  from  the  prose- 
cutor's wife. 

I  reserved  this  objection  for  the  decision  of  this 
Court.  The  jury  found  the  prisoner  guilty;  and 
thereupon  I  postponed  the  sentence;  but  the  prisoner 
being  unable  to  find  the  bail  required,  he  was  com- 
mitted to  prison. 

The  question  which  I  respectfully  submit  for  the 
decision  of  the  Court,  therefore,  is  whether  the 
indictment  is  supported  by  the  evidence. 

This  case  was  considered  on  the  16th  November^ 
1861,  by  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Channell  B.  and  Keating  J. 

No  counsel  appeared  on  either  side. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 


REGINA  V.  JANE  ROBSON.  1861. 


The  following  case  was  reserved  by  Mabtin  B.  The  prosecu- 

The  indictment  was  tried  before  me  at  the  last  tothepri- 
Durham  Assizes.     It    contained    two  counts.     The  !?i!f!l* "f'" 

ried  woman, 

first  against  the  prisoner  as  bailee  under  the  statute  a  box  con- 
20  &  21   Vict.  c.  54,  s.  4, — the  second  for  larceny.  monTytobe 

taken  care 
of.    The  prisoner  stole  the  money,  her  husband  being  entirely  innocent  in  the  transac- 

that  r 


tion. — Held^  that  she  was  either  guilty  of  simple  larceny,  or  that  she  was  a  bailee,  and 
Ity  of  larceny  aa  a  bailee  under  the  20  &  21  Vict  c.  54,  s.  4. 
SemUe,  per  Pollock  C.  B.  and  Martin  6.,  a  married  woman  maj 
ceny  as  a  bailee  under  that  section. 

VOL.  I.  I  L.  &  C 
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1861.  The  prisoner  was  a  married  woman  living  with  her 
KoBsoM'a  husband.  They  took  in  lodgers ;  but  she  exclusively 
C^e-  attended  to  them,  made  the  contracts  with  them,  and 
received  the  payments  from  them.  Her  husband  did 
not  in  any  way  interfere  in  regard  to  them.  The 
prosecutor  lodged  with  them.  He  had  in  his  bedroom 
a  box,  in  which  he  kept  his  clothes;  he  kept  in  this 
box  a  smaller  box,  in  which  he  had  placed  45/.  The 
smaller  box  was  locked,  and  the  key  placed  in  a  drawer 
within  the  larger  one.  He  was  about  to  go  to  another 
part  of  the  country  to  work.  He  thereupon  locked 
up  the  larger  box,  gave  the  key  to  the  prisoner,  who 
knew  that  the  smaller  box  containing  the  45/.  was 
within  it,  and  requested  her  to  take  care  of  all,  that 
is  to  say,  the  larger  box  and  the  smaller  one  and  the 
money,  for  him,  which  she  promised  to  do,  and  took 
the  whole  under  her  charge  and  into  her  possession, 
so  far  as  she  could  by  law.  Her  husband  had  nothing 
whatever  to  do  with  the  transaction.  During  the 
prosecutor's  absence,  and  whilst  she  was  in  possession 
and  charge  of  the  property  as  above  mentioned,  she 
fraudulently  stole  the  money,  and  took  and  converted 
it  to  her  own  use.  Her  husband  did  not  know  of  her 
doing  so,  and  was  innocent  in  the  matter.  I  postponed 
the  judgment,  and  permitted  her  to  be  discharged 
upon  her  husband's  recognizance  for  her  appearance 
when  called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal;  first,  whether  the  prisoner,  under  the  circum- 
stances above  mentioned,  was  a  bailee  within  the 
meaning  of  the  statute  20  &  21  Vict.  c.  54,  s.  4;  and 
secondly,  whether  she  was  guilty  of  larceny. 

This  case  was  argued,  on  the  16th  November,  1861, 
before  Pollock  C.  B.,  Wightman  J.,  Willl^ms  J., 
Martin  B.  and  Channell  B. 

Campbell  Foster  appeared  for  the  prisoner. 
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Mabtin  B. — In  this  case  no  allusion  was  made  at       1861. 
the  trial  to  the  count  for  larceny.    It  has  since  struck     robson's 
me  that  the  woman  might  have  been  conyicted  on       ^**®* 
that  count. 

C.  Foster. — The  one  question  is  involved  in  the 
other.  A  bailment  is  a  contract.  Now  a  married 
woman  cannot  contract  for  herself;  therefore,  in  this 
case,  the  husbapd  was  the  bailee. 

Mabtin  B. — There  is  a  late  case,  in  the  Common 
Pleas,  in  which  it  was  held  that  a  contract  was  not 
essential  to  a  bailment,  and  that  it  was  immaterial 
whether  there  was  a  valid  contract  or  not. 

C.  Foster. — A  bailment  involves  a  contract;  Coggs 
v.  Bernard  (a). 

Martin  B. — Cannot  there  be  a  bailee  without  a 
contract? 

C7.  Foster. — No.  If  the  woman  was  the  agent  of 
the  husband  to  break  the  privity  of  contract,  she 
might  be  guilty;  but  here  she  was  not  such  agent. 
The  husband  is  still  responsible. 

Mabtin  B — I  think  you  fail  in  showing  any  con- 
tract with  the  husband  at  all. 

WiGHTMAN  J. — Suppose  shc  had  taken  a  watch  left 
by  a  lodger  on  his  table,  and  had  not  at  the  moment  the 
intention  of  appropriating  it,  but  did  appropriate  it 
subsequently.    Would  she  not  be  within  the  statute?    ^ 

C.  Foster. — The  meaning  of  the  word  bailee  was 
defined  in  Regina  v.  Hassall  (6).  Here,  if  the  goods 
had  been  lost,  the  husband  and  not  the  woman  would 
be  answerable  for  the  loss;  MarshaU  v.  Button  (c). 
A  married  woman  cannot  contract;  and  therefore  she 
cannot  become  a  bailee,  and  a  fortiori  cannot  be  con- 
victed of  stealing  as  a  bailee. 

It  is  said  that  she  may  be  convicted  under  the 

(a)  Ld.  Rajm.   909 ;    S.  C.   1  (b)  Ante,  p.  58. 

Smith's  Lead.  Cas.  147.  (c)  8  T.  B.  545. 

I   2 
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1861.       second  count,  because  she  broke  bulk.     But  that  very 

RoBsoN*8     phrase  imports  a  bailment. 

Case.  Pollock   C.    B.  —  No.     A  stranger    might    have 

broken  into  the  house  and  broken  bulk.     Either  there 

is  a  bailment,  or  there,  is  not.    If  there  is  no  bailment, 

then  the  wife  is  a  stranger,  and  is  guilty  of  larceny. 

Williams  J. — A  bailee  cannot  be  convicted  of  sim- 
ple larceny;  because,  so  long  as  he  is  a  bailee,  he 
cannot  be  guilty  of  a  trespass  in  taking  the  goods.  A 
stranger,  however,  may  be  so  convicted ;  and  the  pro- 
perty may  be  laid  either  in  the  bailor  or  the  bailee. 

C.  Foster — Here  the  wife  cannot  be  found  guilty ; 
because  the  bailment  is  to  her  husband,  and  a  wife 
cannot  steal  property  bailed  to  her  husband. 

Pollock  C.  B. — May  the  wife  of  a  bailee  plunder 
to  any  extent,  and  be  answerable  to  nobody? 

C.  Foster. — The  husband  is  responsible.  In  Rex 
V.  Willis  (a),  it  was  held  that  stealing,  by  a  wife  of  a 
member  of  a  friendly  society,  money  of  the  society 
deposited  in  a  box  in  the  husband's  custody,  kept 
locked  by  the  stewards,  was  not  larceny. 

Channell  B. — There  the  property  was  laid  in  the 
husband. 

Pollock  C.  B. — The  practical  consequences  of  your 
doctrine  would  be  alarming. 
^     WiGHTMAN  J. — Can  you  make  a  man  a  bailee  without 
his  consent?  If  you  cannot, the  husband wasnotabailee. 

No  counsel  appeared  for  the  Crown. 

Pollock  C.  B. — One  of  the  questions  we  are  asked 
,       in  this  case  is  whether  the  prisoner  is  guilty  of  larceny. 
It  is  enough  for  me  to  say  that,  if  she  is  not  guilty  of 
larceny  as  a  bailee,  she  is  guilty  of  simple  larceny. 

WiQHTMAN  J. — Either  she  is  a  bailee,  and  is  guilty 
on  the  first  count,  or  she  is  not  a  bailee,  and  then  she 
is  guilty  on  the  second  count. 

(fl)  1  Moo.  C.  C.  375. 
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Martin  B. —  My  opinion  is  that  she  is  a  bailee  (a).       1861. 

Pollock  C.  B. — I  am  disposed  to  be  of  the  %ame     Robson^s 
opinion.     But  it  is  not  necessary  here  to  decide  that 
point.     The  conviction  must  be  affirmed. 

Conviction  affirmed. 


(a)  After  this  expression  of  which  it  was  held  that  a  married 
opinion  the  authority  of  Regina  t.  woman  could  not  be  a  bailee,  must 
Deumaur,  8  Cox  Crim.  Cas.  440,  in      be  regarded  as  shaken. 


BEGINA  V.  WILLIAM  PROUD.  i861. 


The  following  case  was  stated  by  the  Chairman  of  The  prisoner, 
Quarter  Sessions  for  the  county  of  Northumberland.       ofTpriendly 

At  a  Court  of  Quarter  Sessions  held  at  Hexham  on  ^°°\®o^e  J** 
the  3rd  day  of  Jw/y,  1861,  WiUiam  Proud  wsls  charged,  to  receive 
as  appears  by  the  indictment,  with  embezzlement,  of  Lyments^ 
which  indictment  the  following  is  a  copy  : —  made  by  the 

,  ®,  ^'^  members. 

Northumberland^  to  wit.]     The  jurors  for  our  lady  ifcgavecor- 
the  Queen  upon  their  oath  present  that  William Proud^  tothcmem! 
on  the  eighteenth  day  of  August^  in  the  year  of  our  ^^  ^^^ 
Lord  one  thousand  eight  hundred  and  sixty,  being  enter  in  the 
then  employed  as  clerk  and  servant  to  William  Civil^  ^d^^h*'^** 
John  Armstrong  and  Francis  Armstrong,  did,  by  virtue  ^^^  *  ^^'g® 
of  his  said  employment,  then  and  whilst  he  was  so  the  sums  so 
employed  as  aforesaid  receive  and  take  into  his  pos-  Jl^^ng  called'* 
session  certain  money  to  a  large  amount,  to  wit,  to  upon  for  an 
the  amount  of  nine  pence,  for  and  in  the  name  and  on  be^dmitted 
the  account  of  the  said   William  Civil,  John  Arm-  ^H^lllt 

sums  so 
omitted  i-^Held,  that  he  was  guilty  of  embezzlement. 
Upon  the  trial  these  books  were  tendered  generally  in  evidence,  and  received ;  although 
it  was  objected  that  the  evidence  ought  to  be  confined  to  the  entries  forming  the  subject 
of  the  indictment :  Held^  that  they  were  rightly  admitted. 
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1861.  strong  and  Francis  Armstrong^  his  masters,  and  the 
Pboud's  said  money  then  fraudulently  and  feloniously  did  em- 
^"®'  bezzle,  and  so  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  the  said  WiUiam  Proud  in 
manner  and  form  aforesaid  the  said  money,  the  pro- 
perty of  the  said  WiUiam  CivUj  John  Armstrong  and 
Francis  Armstrong^  his  masters,  from  the  said  WUUam 
Ciuily  John  Armstrong  and'  Francis  Armstrong  did 
steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  Crown  and  dignity. 

2nd  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  WiUiam 
Proudy  afterwards  and  within  six  calendar  months 
from  the  time  of  the  committing  of  the  said  offence  in 
the  first  count  of  this  indictment  charged  and  stated, 
to  wit,  on  the  1st  day  of  September^  in  the  year  afore- 
said, being  then  still  employed  as  such  clerk  as  afore- 
said by  the  said  WiUiam  Civile  John  Armstrong  and 
Francis  Armstrong,  did,  by  virtue  of  such  last  men- 
tioned employment,  then  and  whilst  he  was  so  em- 
ployed as  last  aforesaid  receive  and  take  into  his 
A  possession  certain  other  money  to  a  large  amount,  to 
wit,  to  the  amount  of  nine  pence,  for  and  in  the  name 
and  on  account  of  his  said  last  mentioned  masters, 
and  the  said  last  mentioned  money  then  and  within 
the  said  six  calendar  months  aforesaid  fraudulently 
>  and  feloniously  did  embezzle,  and  so  the  jurors  afore- 

said upon  their  oath  aforesaid  do  say  that  the  said 
William  Proud  in  manner  and  form  aforesaid  the  said 
last  mentioned  money,  the  property  of  his  said  masters, 
from  the  said  WiUiam  CivU,  John  Armstrong  and 
Francis  Armstrong  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  Crown  and  dignity. 
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3rd  count.  And  the  jurors  aforesaid  upon  their  oath  1861. 
aforesaid  do  further  present  that  the  said  William  peoud's 
Preudj  afterwards  and  within  six  calendar  months  ^^^' 
from  the  time  of  the  committing  of  the  said  oflfence 
in  the  first  count  of  this  indictment  charged  and  stated, 
to  wit,  on  the  first  day  of  September^  in  the  year  afore- 
said, being  then  still  employed  as  such  servant  as 
aforesaid  to  the  said  William  Civile  John  Armstrong 
and  Francis  Armstrong^  did,  by  virtue  of  such  last 
mentioned  employment,  then  and  whilst  he  was  so 
employed  as  last  aforesaid  receive  and  take  into  his 
possession  certain  other  money  to  a  large  amount,  to  wit, 
to  the  amount  of  nine  pence,  for  and  in  the  name  and 
on  account  of  the  said  William  CivU^  John  Arm^ong 
and  Francis  Armstrong^  and  the  said  last  mentioned 
money  then  and  within  the  said  six  calendar  months 
last  aforesaid  fraudulently  and  feloniously  did  embezzle, 
and  so  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  say  that  the  said  William  Proud  in  manner  and 
form  aforesaid  the  said  money,  the  property  of  the  said 
William  Civily  John  Armstrong  and  Francis  Arm- 
strong^  his  masters,  from  the  said  William  Civile  John 
Armstrong  and  Francis  Armstrong  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  Crown  and 
dignity. 

Embezzlement  by  a  Clerk.  Dickson. 

Plea,  Not  Guilty.  A  true  Bill. 

Verdict,  Guilty.  Thomas  Sopwith^  Foreman. 

The  prisoner  for  fifteen  years  had  been  a  member  of, 
and  secretary  to,  a  properly  certified  friendly  society 
at  Hexham^  the  rules  of  which,  as  far  as  they  are  ma- 
terial to  the  present  case,  were  as  follows : — 

Appointment  of  Treasurer  and  Trustees. 
At  the  first  meeting  of  this  Lodge  after  these  rules 
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1861.      are  registered,  there  shall  be  elected,  by  a  majority  of 
Fboud*8     the  members  then  present,  three  trustees  and  a  trea- 
^*^-       surer,  who  shall  continue  in  oflSce  during  the  pleasure 
of  the  Lodge. 

Board  of  Management. 
That  this  Lodge  shall  consist  of  an  unlimited  num- 
ber of  members.  The  business  thereof  shall  be  con- 
ducted by  a  board  of  management  consisting  of  the 
following,  viz. :  Noble  Grand  or  N.  G.,  Vice  Grand  or 
V-  G.,  Grand  Master  or  G.  M.,  Secretary  Warden, 
right  and  left  supporters  ]to  N.  G.  and  V.  G.,  Guardian 
and  Treasurer;  that  five  shall  form  a  quorum,  and  the 
meetings  shall  be  held  every  other  Saturday  at  eight 
in  the  evening  and  continue  open  until  ten,  when  it 
shall  be  closed  for  the  evening.  That  every  member 
of  the  Lodge  shall  have  an  equal  voice  in  all  the 
property  and  concerns  thereof;  and  when  at  any  time 
or  in  any  case  the  votes  may  be  equal,  the  president 
at  the  time  shall  have  the  casting  vote. 

Duty  of  Treasurer. 

The  treasurer  shall  take  charge  of  the  funds  of  the 
Lodge,  and  pay  all  demands  when. ordered  to  do  so 
by  the  Lodge  or  by  the  N.  G.,  V.  G.  and  secretary 
for  the  time  being;  he  shall  balance  his  accounts  at 
each  auditing  of  the  Lodge  books,  or  when  required 
by  the  board  of  management,  and  supply  the  Lodge 
officers  with  a  duplicate  thereof;  he  shall  also  give 
up  all  books,  documents,  monies  and  property  of  the 
Lodge  in  his  possession,  when  required  so  to  do  by  a 
resolution  of  the  Lodge;  and  he  shall,  before  taking 
upon  himself  the  duties  of  his  office,  give  security  to 
the  trustees  by  himself  and  two  bondsmen,  pursuant 
to  the  Friendly  Societies' Act,  13  &U  Fie/,  c.  115,^.  11, 
the  amount  to  be  determined  on  at  a  summoned  meet- 
ing of  the  members,  and  bond  to  be  in  the  form  set 
forth  at  the  end  of  the  Friendly  Societies'  Act. 
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Duty  of  Secretary.  Proud's 

He  shall  attend  all  meetings  of  the  Lodge,  take  c*««- 
minutes  of  the  proceedings  thereof,  and  keep  a  correct 
account  of  the  receipts  and  expenditure  of  the  Lodge, 
prepare  all  summonses  in  due  time,  attend  the  audi- 
tors to  point  out  and  explain  any  thing  they  may 
require  respecting  the  accounts,  when  required  by  the 
officers  or  a  majority  of  the  Lodge;  he  shall  prepare 
all  documents  for  the  district  and  board  of  directors, 
and  make  the  annual  and  other  returns  to  the  registrar, 
as  required  by  the  Friendly  Societies'  Act,  13  &  14 
Vict  c.  115 ;  and,  for  his  services,  he  shall  receive  from 
the  incidental  expense  funds  of  the  Lodge  such  sum 
as  may  be  agreed  upon  on  his  acceptance  of  office. 

The  prisoner  was  appointed  secretary  by  the  So- 
ciety, and,  as  such,  received  a  salary  of  1/.  per  annum. 
No  treasurer  had  ever  been  appointed,  and  the  pri- 
soner for  the  whole  fifteen  years  had  always  at  the 
weekly  meetings  of  the  Society  received  all  monies 
due  from  the  members,  giving  receipts  for  the  same, 
and  punctually  made  all  payments  due  from  the 
Society,  placing  the  balance  in  the  Society's  box  with 
the  books  at  the  Lodge  room.  The  prisoner  always 
gave  correct  receipts  to  the  members  for  their  weekly 
payments,  but  made  false  entries  in  the  contribution 
and  cash  book  kept  by  him  as  secretary. 

In  the  course  of  last  Spring,  suspicions  having 
arisen,  the  prisoner  was  called  upon  to  deliver  up  his 
books  and  the  balance  in  hand;  and  it  was  then 
discovered,  by  comparing  the  receipts  received  by  the 
members  from  the  prisoner  with  the  books  kept  by 
him,  that  he  had  not  entered  in  the  books  a  large 
number  of  subscriptions  received  by  him  in  small 
sums  of  1^.,  2^.  and  3^.  at  a  time,  amounting  in  the 
whole  to  more  than  100/. 
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1861.  The  prisoner  was  called  upon  for  an  explanation, 

Pboub's  ft^d  at  once  admitted  he  had  received  the  money,  and 
Case.  ^aa  willing  to  repay  the  amount  by  instalments,  and 
said  that  the  law  could  not  touch  him. 

The  counsel  for  the  defence  contended  that  it,  no 
doubt,  was  a  breach  of  trust,  but  that  upon  these  facts 
the  prisoner  could  not  be  convicted  of  embezzlement. 

In  the  course  of  the  case  the  books  of  the  society 
kept  by  the  prisoner  were  tendered  generally  in 
evidence  by  the  prosecution;  and,  on  behalf  of  the 
prisoner,  it  was  objected  that  the  evidence  must  be 
confined  to  the  three  particular  entries  referring  to 
the  three  charges  in  the  indictment  (a). 

The  Court,  however,  overruled  the  objections,  and 
left  the  case  to  the  jury,  who  found  the  prisoner  GuUiy. 

The  Court  thereupon  passed  sentence,  but  respited 
execution  of  the  judgment  on  such  conviction  until 
the  objection  was  considered  and  decided,  and  took  a 
recognizance  of  bail  from  the  prisoner  to  render 
himself  in  execution,  pursuant  to  the  statute  11  &  12 
Vict.  c.  78. 

The  opinion  of  the  Court  of  Criminal  Appeal  is 
asked,  whether,  on  the  above  facts,  the  conviction  can 
be  sustained. 

This  case  was  considered,  on  the  21st  November^ 
1861,  by  Pollock  C.  B.,  Wightman  J.,  Wiluams  J., 
Mabtik  B.  and  Channell  B. 

No  counsel  appeared  on  either  side. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 

(a)  See  Begina  ▼.  Richardton^  admitted,  by  Williabu  J.,  to  ex- 

2  Fost.  &  Fin.  343,  where  eyidence  plain  the  motive  and  intention  of 

of  acts  of  embezzlement  other  than  the  prisoner, 
those  charged  in  the  indictment  was 
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EEGINA  V.  ALLINGTON  ELLIOT  and  MAEY       1861- 
ANN  WHITE. 

The  following  case  was  stated  by  the  Chairman  of  ThepnwneM 
Quarter  Sessions  for  the  county  of  Surrey.  forJnttion 


At  the  General  Quarter  Sessions  of  the  peace  of  '""^"^y 

^  ^  i  on  a  common 

our  sovereign  lady  the  Queen,  holden  by  adjournment  in  the  si^ht 
at  Saint  Mary ^  NewingUm^  in  and  for  the  county  of  ncMoniJ^but 
Surrey^  on  Monday^  the  nineteenth  day  of  August^  in  ^  *^*  ®?y 
the  year  of  our  Lord  one  thousand  eight  hundred  and  over  the  com- 
sixty-one,  AMngUm  Elliot  and  Mary  Ann  White  were  Tpubn^^l 
tried  and  convicted  of  open  and  notorious  lewdness  ^ay  adjacent 

^  could  haye 

under  the  following  indictment : — ^^Swrey.  The  jurors  teen  them. 
for  our  lady  the  Queen  upon  their  oath  present  that  pr<^^^° 
ATUngUm  Elliot  and  Mary  Ann  White^  on  the  thirteenth  any  persona 
day  of  Auffust,  in  the  year  of  our  lord  one  thousand  over  the  com- 
eight  hundred  and  sixty-one,  being  scandalous  and  S^f^tway^ 
evil  disposed  persons,  on  a  certain  public  and  common  at  the  time. 
place,  to  wit,  Wandsworth  Common^  in  the  parish  of  ther  this  was 
Saint  Mary,  Bdttersea,  in  the  presence  of  divers  liege  *ff^noe?**^^^ 
subjects  of  our  said  lady  the  Queen  then  and  there     if  upon  the 
being,  and  within  sight  and  view  of  divers  other  liege  ciwei^lreisa 
subjects  then  passing  over  the  said  common,  and  within  ^^j^^^[ 
sight  and  view  of  divers  other  liege  subjects  through  the  dissent- 
and  on  a  certain  public  highway  closely  adjacent  to  ^ir^^? 
the  said  common  then  passing  and  repassing,  unlaw-  ^^®*^^„u 
fully,  wickedly  and  scandalously  did  expose  to  the  Court  will  be 
view  of  the  said  persons  so  present  and  so  passing  and    "^    ' 
repassing  as  aforesaid  the  bodies  and  persons  of  them 
the  said  AUington  Elliot  and  Mary  Ann  White  naked 
and  uncovered  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  hour,  and  within  view  of  the  said  persons 
so  present  and  so  passing  and  repassing,  and  unlaw- 
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1861.  fully,  wickedly  and  scandalously  did  have  carnal  con- 
Elliot's  nexion  together  against  the  form  of  the  statute  in  such 
^^^'       case  made  and  provided." 

The  said  indictment  charges  that  the  offence  was 
committed  in  the  presence  of  divers  liege  subjects  on 
Wandsworth  Common^  and  within  sight  and  view  of 
divers  other  liege  subjects  then  passing  over  the  said 
common,  and  within  sight  and  view  of  divers  other 
liege  subjects  then  passing  and  repassing  through  and 
on  a  certain  public  highway  closely  adjacent  to  the 
said  common  ;  but  at  the  trial  there  was  no  evidence 
to  shew  that  the  indecency,  fornication,  was  committed 
within  the  sight  and  view  of  any  one  on  the  said  com- 
mon except  the  witness,  Robert  Randall,  or  within 
sight  and  view  of  any  one  passing  or  repassing  along 
the  public  highway  closely  adjacent,  viz.,  the  public 
footway  or  the  public  footbridge  over  the  railway; 
but  it  was  proved  that  the  indecency  was  committed 
in  open  day  on  the  public  and  common  place  named 
in  the  indictment  in  the  presence  of  one  person,  and 
could  have  been  seen  without  difficulty  by  other  per- 
sons on  the  common  and  on  the  public  footway  or 
public  footbridge  above  mentioned. 

Upon  this  it  was  moved  by  the  counsel  for  AUington 
Elliot  that  the  Court  should  direct  an  acquittal. 

The  Court  refused  to  direct  an  acquittal,  but  left  it 
to  the  jury  to  say  whether  they  were  satisfied,  by  the 
evidence,  that  the  defendants  did  the  acts  imputed  to 
them  on  the  public  place  named  in  the  indictment  in 
the  presence  of  one  person,  and  in  a  manner  that  such 
acts  could  be  seen  without  difficulty  by  other  persons 
on  such  public  place  and  on  the  said  public  footway 
or  footbridge,  in  which  event  the  jury  would  give  a 
verdict  of  Guilty. 

The  jury  brought  in  a  verdict  of  Guilty  against 
both  defendants. 
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The  Court  reserved  the  following  point  for  the  con-       1861. 
sideration  of  the  Justices  of  either  Bench  and  Barons     £ixiot*8 
of  the  Exchequer :—  ^^' 

Whether  it  was  proper  to  submit  the  case  to  the 
jury  in  the  manner  above  mentioned?  — 

The  Court  postponed  judgment,  and  admitted  the 
said  AUington  Elliot  to  bail,  but  committed  Mary  Ann 
White  to  the  county  gaol  until  such  question  shall 
have  been  considered  and  decided,  as  she  was  unalple 
to  find  bail. 

This  case  was  argued,  on  the  9th  November^  1861, 
before  Pollock  C.  B.,  Wightman  J.,  Willl^lms  J., 
Maetin  B.  and  Channell  B. 

John  Thompson^  for  the  prisoners. — This  conviction 
must  be  quashed.  In  Regina  v.  Watson  (a)  the  same 
point  arose,  and  it  was  there  held  that  the  indictment, 
which  charged  the  defendant  with  having  indecently 
exposed  himself  in  a  certain  public  and  open  place  in 
the  presence  of  one  person  only,  could  not  be  sustained. 
WehVa  Case  (6)  is  to  the  same  eflfect.  The  exposure, 
to  be  a  nuisance,  must  be  public,  that  is,  to  the  injury 
or  offence  of  more  persons  than  one. 

Williams  J. — Is  there  not  enough  to  bring  the  case 
within  the  principle  that  open  lewdness  is  indictable 
as  outraging  decency  and  being  injurious  to  public 
morals? 

Thompson. — That  general  proposition  is  qualified  in 
Hawkinses  Pleas  of  the  Crown  (c),  where,  among  offences 
more  immediately  against  God,  not  capital,  is  enume- 
rated, "  Fourthly,  all  open  lewdness  grossly  scandalous ; 
such  as  was  that  of  those  persons  who  exposed  them- 
selves naked  to  the  people  in  a  balcony  in  Covent 
Garden^  with  most  abominable  circumstances."  The 
allusion  there  is  to  Sir  C  Sedkjfs  Case^  which  was  of 

(a)  2  Cox  Crim.  Cas.  376.  (h)  1  Den.  C.  C.  338. 

(c)  Bk.  1.,  c.  5,  s.  4. 
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1861.  a  much  grosser  nature  than  appears  from  the  report 
EujoT*8  in  Siderjin  (a),  as  may  be  seen  from  a  note  of  the 
^*^*       punishment  in  Keble  {b). 

Williams  J. — The  case  here  states  that  the  act 
could  have  been  seen  by  any  one  passing  over  the 
common  or  on  the  public  footway  or  footbridge. 

Thompson. — But  there  is  no  evidence  that  there 
were  any  persons  passing,  and  that  fiict  cannot  be 
assumed  against  the  prisoners.  In  WehVs  Case{c) 
the  exposure  was  in  a  public  place.  Parke  B.  there 
says,  '^  If  you  strike  out  of  this  indictment  all  that  was 
not  proved,  then  there  was  only  an  exposure  to  one 
individual,  which  I  held  not  to  be  sufficient  in  the  case 
tried  before  me  at  Yorh^  and  has  lately  been  so  held 
by  the  Queen's  Bench  in  Regina  v.  Waison  {d)^  This 
is  one  of  a  class  of  offences  in  •which  corroboration  is 
particularly  desirable. 

Knapp^  for  the  prosecution. — The  cases  that  have 
been  cited  on  the  other  side  may  be  distinguished.  In 
Regina  v.  Watson  (d)  the  indictment  charged  the 
prisoner  with  having  exposed  himself  in  the  presence 
of  one  person  only;  and  there  was  evidence  that  only 
one  person  saw  the  act 

WiGHTMAN  J — You  must  take  it  here  that  the  act 
was  seen  by  one  person  only. 

Knapp. — ^In  Watson's  Case  (d)  it  was  assumed  that 
only  one  person  saw  or  could  have  seen  the  act.  In 
this  case  any  parties  passing  by  might  have  seen  it. 
If  more  persons  than  one  could  have  seen  it,  it  is 
indictable.  The  exposure  here  was  to  Randall  as  one 
of  the  public  passing  by.  He  was  not  in  the  same 
position  as  the  persons  by  whom  the  act  was  seen  in 
the  cases  cited.     In  each  of  those  cases  the  exposure 

(a)  Pt.  1,  p.  168.  Forts.  99. 

(b)  Vol.  1,  p.  620.    See  also  per  (c)  1  Den.  C.  C.  338. 
Powell   J.,    in    Regina    v.    Read,         (d)  2  Cox  Grim.  Gas.  376. 
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was  to  one  female  only,  and  was  panishable  under  the  1861. 
Vagrant  Act  (a).  Weight  was  also  laid  on  the  argu-  Eludt'b 
ment  that  the  act  in  question  in  each  case  was  a  mere  ^*®®' 
solicitation  of  chastity  and  not  an  indecent  exposure. 
In  WebV8  Case  (b)  Parke  B.  says,  "  In .  1830,  a 
French  master  was  tried  before  me  at  York  on  an 
indictment  averring  an  indecent  exposure,  and  charg- 
ing a  common  nuisance.  It  was  proved  that  he  was 
seen  from  an  opposite  window  by  a  maid-servant ;  but 
there  was  no  proof  of  his  having  been  seen  by  any  one 
else.  I  thought  the  exposure  to  the  girl  only  did  not 
amount  to  an  indictable  offence,  and  directed  the  jury 
to  consider  whether  he  was  in  such  a  position  that  the 
passers  by  in  the  street  could  have  seen  him  had  they 
happened  to  look;  if  the  jury  were  of  that  opinion, 
they  ought  to  find  him  guilty.  I  thought  it  did  not 
depend  on  the  fact  of  the  passers  by  having  actually 
seen  him.''  The  direction  here  was  in  accordance 
with  that  opinion. 

Martin  B But  for  the  two  cases  cited,  I  should 

have  thought  that  a  sensible  view  of  the  matter. 

Knapp. — If  the  Court  is  against  me  as  to  the  con- 
struction to  be  put  on  those  cases,  I  would  submit 
that  they  are  not  law,  and  that  an  indecent  exposure 
in  a  public  place  is  indictable  whether  seen  by  others 
or  not.  The  prisoners  exposed  themselves  in  a  place 
where  they  might  have  been  seen,  although  no  one 
saw  them.  So  placing  logs  on  a  highway  is  indictable, 
as  a  nuisance,  although  no  one  is  in  fact  obstructed. 

Pollock  C.  B. — I  very  much  doubt  that.    Suppose 

(a)  5  Oeo.  4,  c.  83,  «.  4,  which  public  resort,  with  intent  to  insult 

enacts  that ''  every  person  wilfully,  any  female,  shall  be  deemed  a  rogue 

openly,  lewdly  and  obscenely  ex-  and  vagabond,**  and  shall  be  liable 

posing  his  person  in  any  street,  tothe  punishment  thereby  awarded, 
road  or  public  highway,  or  in  the         (6)  1  Den.  C,  C.  344. 
view   thereof,  or  in  any   place  of 
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1861.      they  are  not  put  down  permanently,  but  are  removed 
Eluot's     before  any  actual  obstruction  takes  place. 
^^«-  Thompsm^  in  reply.— In  WebVs  Case  (a)  the  expo- 

sure was  considered  by  the  Court  to  have  been  in  a 
public  place. 

Martin  B. — There  the  exposure  was  in  a  room;  and 
in  Watson's  Case  (6)  the  proceeding  was  in  arrest  of 
judgment;  and  therefore  it  was  allowable  to  make  any 
supposition  consistent  with  the  indictment. 

Thompson. — There  was  no  proof  that  any  other 
person  than  RandaB  saw  the  act.  Nothing  can  be 
presumed  against  a  prisoner. 

WiGHTMAN  J. — The  case  depends  on  this  question, 
Could  the  parties  be  convicted,  if  no  one  saw  them,  as, 
for  instance,  upon  their  own  confession  merely? 

Thompson. — It  is  submitted  that  they  could  not. 
In  Eeg.  v.  Lloyd  (c)  it  was  held  that  an  indictment 
would  not  lie  for  that  which  was  a  nuisance  only  to  a 
few  inhabitants  of  a  particular  place.  A  nuisance,  to 
be  indictable,  must  be  general. 

Cur.  adv.  vult. 

Subsequently,  the  learned  Judges  being  unable  to 
agree,  a  rehearing  was  directed  by 

Pollock  C.  B. — It  is  the  practice  of  this  Court,  if 
there  is  a  difference  of  opinion  among  the  Judges  who 
have  heard  the  case  argued,  and  the  dissenting  Judges 
ask  that  it  should  be  done,  to  direct,  as  a  matter  of 
course,  that  the  case  should  be  re-argued  before  the 
full  Court.  The  Court  cannot  consist  of  less  than  five 
Judges;  and,  if  there  are  three  against  two,  the  opinion 
of  the  majority  of  the  Court,  a  majority  of  one  only, 
would  be  the  decision  of  the  Court.     In  the  Court  of 

(a)  1  Den.  C.  C.  388.  (b)  2  Cox  Crim.  Cas.  376. 

(c)  4  Esp.  199. 
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Exchequer  Chamber  three  Judges  constitute  the  Courts       1861. 
and  there  may  be  two  against  one,  leaving,  as  here,  a     Elliot's 
majority  of  one  only.     A  decision  so  given  would  be  ®' 

very  unsatisfactory,  even  where  there  is  an  appeal  to  a 
higher  tribunal.  But  it  would  be  much  more  unsatis- 
factory here,  where  the  decision  of  the  Court  is  final 
and  conclusive.  In  this  case  the  Court  is  unable  to 
agree  upon  its  judgment,  and  the  case  must  be  re- 
argued, the  prisoners  being  discharged  in  the  mean- 
while upon  their  own  recognizances  only. 

In  the  following  Hilary  Term,  however,  the  Court 
intimated  that  it  was  not  desirable  to  have  the  case  re- 
argued; and  no  judgment  was  delivered  (a). 

(a)  In  Wats<m*s  Case  the  indict-  1  Den.  C  C.  344),  it  is  not  neces* 

ment  charged  an  exposure  in  the  sary  that  the  passers  by  should 

presence  of  one  person  onlj,  and  in  actually  see  the  act  of  indecency, 

Webb'^s  Case  there  was  evidence  if  it  is  so  done  that  they  could  have 

that  only  one  person  could  have  seen  it,  had  they  happened  to  look, 

seen  the  act.    The  absence  of  any  Here,  however,  although  it  is  stated 

decision  in  the  present  case  leaves  that  the  act  could  have  been  seen 

it  uncertain  what  is  the  law,  where  without  difficulty  by  other  persons 

the  exposure  is  in  a  public  place  on  the  common  and  on  the  public 

where  it  is  actually  seen  by  one  footway  or  footbridge,  yet  there  was 

person,  and  could  have  been  seen  no  evidence  that  there  were  any 

by  any  passer  by.    According  to  persons  on  the  common  or  on  the 

the  opinion  of  Parke  B.  in  the  case  footway  or  bridge  at  the  time, 
tried  at  Yark^  (Regina  t.  Webh^ 


REGINA  V.  EDWARD  GIBBON.  laei. 


The  following  case  was  reserved  by  Williams  J.       Held  by 

In  this  case  the  defendant  was  tried  before  me,  at  judges, 

the  last  Assizes  for  the  county  of  Sussex,  for  perjury  gf^^^f  J^ 

and  Cbomf- 
TOH  J.),  that  perjury  may  be  assigned  upon  evidence  going  to  the  credit  of  a  material 
witness  in  a  cause,  although  such  evidence,  being  legally  inadmissible,  ought  not  to  have 
been  received. 

VOL.    I.  K  L.  &  C. 
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in  having  falsely  sworn  that,  in  September^  1860,  he 
had  carnal  knowledge  of  the  person  of  Ann  Bishop. 

She  was  delivered  of  a  bastard  child  on  March  29th, 
1861.  On  the  28th  of  June  following,  an  application 
made  by  her  for  an  order  of  affiliation  on  one  Harmer 
came  on  to  be  heard  before  the^agistrates ;  and  she 
made  a  deposition  in  support  of  such  application. 
She  was  then  cross-examined  on  the  part  of  Harmer ^ 
as  to  whether  she  had  not  had  connexion  with  the 
defendant  in  the  previous  September.  She  denied  it. 
The  defendant  was  afterwards  called  as  a  witness  on 
behalf  of  Harmer^  and  swore  that  he  had  had  con- 
nexion with  her,  as  imputed  by  the  question  put  to 
her.  On  the  trial  *  before  me,  at  the  close  of  the  case 
for  the  prosecution,  it  was  objected  by  Mr.  Addison^ 
the  counsel  for  defendant,  that  the  evidence  given  by 
the  defendant,  on  which  the  perjury  was  assigned,  was 
not  material  to  the  issue  raised  on  the  application  for 
the  affiliation  order,  inasmuch  as  the  question  put  to 
Ann  Bishop^  as  to  having  had  connexion  with  the 
defendant,  went  merely  to  her  credit,  and  therefore 
her  answer  ought  to  have  been  regarded  as  conclusive, 
and  the  evidence  of  the  defendant  in  contradiction  of 
her  was  inadmissible  and  illegal,  and  not  material  to 
the  question  raised  before  the  magistrates.  The  de- 
fendant was  convicted;  but  I  reserved  the  point  for 
the  consideration  of  this  Court,  whether  the  objection 
made  on  his  behalf  was  well  founded. 


This  case  was  argued,  on  the  16th  oi November^  186  J , 
before  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Channell  B.  and  Keatino  J. 

C.  G.  AddisoUy  for  the  prisoner. — The  conviction  is 
wrong,  because  the  perjury  assigned  was  not  material 
to  the  issue.  The  question  was  as  to  the  paternity  of 
the  child,  which  was  born  in  March^  a  full-grown  child. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  Ill 

It  is  clear,  therefore,  that  it  must  have  been  begotten       1861. 
in  June ;  and  connexion  with  the  mother  in  September ^     gibbok's 
when  she  was  three  months  gone  with  child,  could  not        ^*^®* 
affect  the  paternity.     In  the  earliest  stage  of  the  law 
of  peijury,  the  false  evidence  must  have  been  direct  to 
the  issue.     Subsequently  it  was  held  that,  if  a  witness 
who  gives  evidence  direct  to  the  issue  goes  also  into 
collateral  matters,  in  order  to  obtain  credit  for  his 
assertions  in   the  principal   matter,  and  gives  false 
evidence  upon   such   collateral  matters,  he  may  be 
indicted  for  pegury.    iTKb  6  Eliz.  c.  9,  is  the  first  < 
statute  relating  to  perjury./ 

Pollock  C.  B. — Perjury  was  always  an  offence  at 
common  law,  but  only  punishable  by  imprisonment. 
It  is  a  remarkable  feature  in  our  common  law,  that 
perjury,  by  which  the  innocent  may  be  convicted,  and 
the  guilty  escape,  was  accounted  no  greater  offence 
than  knocking  a  man  down.  The  statute  of  Elizabeth 
defined  the  offence,  and  increased  the  punishment^.   -'  ^ 

Addison. — Coke  (a),  in  commenting  upon  this  sta- 
tute, observes  that  the  perjury  must  be  ''  in  a  matter 
material  to  the  issue  or  cause  in  question.  For,  if  it 
be  not  material,  then,  though  it  be  false,  yet  it  is  no 
perjury,  because  it  concemeth  not  the  point  in  suit, 
and  therefore  in  effect  it  is  extrajudicial."  In  the 
case  of  Bex  v. ,  one  of  the  Lord  Montague's  wit- 
nesses (6),  it  is  said,  "  If  a  man  be  indicted  upon  the 
statute,  it  must  appear  in  the  indictment  or  informa- 
tion that  the  point  he  was  forsworn  in  was  material 
to  the  matter  in  issue.  *  *  *  And  if  a  man  be  in- 
dicte4  for  perjury  at  common  law,  it  must  be  for  a 
thing  that  is  not  altogether  foreign,  but  must  have 
some  relation  to  the  matter  in  question."  So  Haw- 
kins  (c),  "  It  seemeth  clear,  that  if  the  oath  for  which 

(a)  3  Inst.  c.  74.  (ft)  Freeman,  c.  681. 

(c)  P.  C.  bk.  1,  c.  69,  s.  8. 

K   2 
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1861.  a  man  is  indicted  of  perjury  be  wholly  foreign  from 
GiBBON*8  the  purpose,  or  altogether  immaterial,  and  neither  any 
way  pertinent  to  the  matter  in  question,  nor  tending 
to  aggravate  or  extenuate  the  damages,  nor  likely  to 
induce  the  jury  to  give  a  readier  credit  to  the  sub- 
stantial part  of  the  evidence,  it  cannot  amount  to  per- 
jury, because  it  is  merely  idle  and  insignificant."  In 
Manton's  Case  (a)  the  question  was  whether  a  certain 
man  was  insane  at  the  time  of  his  death  ;  and  it  was 
held  that  evidence  that  he  was  insane  five  days  before 
his  death  was  immaterial,  because  the  only  question 
in  issue  was  the  state  of  his  mind  at  the  time  of  his 
death.  Then,  in  the  case  of  Custodes  v.  Howell  Givin  (6), 
it  is  said  that  "  of  a  false  oath  not  touching  the 
matter  in  question,  an  indictment  lies  not."  In  Rex  v. 
Griepe  (c)  it  is  said,  "  By  all  the  cases  it  appears  that, 
to  make  perjury,  the  false  oath  must  be  material  to  the 
point  in  issue."  To  the  same  effect  are  the  cases 
of  Regina  v.  Muscot  (J),  Rex  v.  Dunston  (^),  Rex 
v.  N'ichoU(f)  and  Regina  v.  Bartholomew  (g).  In 
Regina  v.  Murray  (h)  Martin  B.,  after  consulting 
with  Byles  J.,  held  that  evidence  tending  to  throw 
discredit  upon  the  chief  witness  in  a  criminal  case  was 
not  material  to  the  issue.  That  case  is  strongly  in 
point. 

Williams  J. — It  is  difficult  to  say  that  the  evidence 
here  was  immaterial.  It  clearly  went  to  the  credit 
of  the  woman.  Still  it  ought  not  to  have  been  ad- 
mitted. 

Addison. — In  Regina  v.  Overton  (i),  although  it 
was  contended  that  the  false  evidence  was  merely  col- 

(a)  Referred  to  in  an  ArumymouM  (e)  Ry.  &  Moo.  109. 

Case  reported  in  Palmer,  382.  (/)  1  B.  &  Ad.  21. 

(h)  Style,  336.  (g)  1  Car.  &  K.  366. 

(c)  12  Mod.  139 ;  S.  C;  1  Ld.  (A)  1  Fost.  k  Fin.  80. 
Raym.  2/56.                          "  (t)  2  Moo.  C.  C.  263. 

(d)  10  Mod.  195. 
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lateral,  still  that  false  evidence  was  given  in  order       1861. 
that  the  rest  of  the  prisoner's  evidence  might  be  con- 
firmed from  his  apparent  knowledge  of  all  the  details. 
It  is  a  very  different  case  from  the  present  one. 

Pollock  C.  B.— The  difficulty  is  this  :— Although 
the  evidence  ought  to  have  been  shut  out,  yet,  if  ad- 
mitted, is  the  giving  it  falsely  a  crime  ?  My  opinion 
is  that,  if  a  question  is  admitted,  and  the  answer  is 
calculated  to  impress  the  jury  as  to  the  result,  the 
person  giving  a  false  answer  is  punishable.  In  Re- 
gina  v.  Phillpotts  (a)  Lord  Campbell  says,  "  It  has  been 
said  that,  if  the  Judge  were  wrong  in  admitting  the 
document  in  evidence,  the  defendant  could  not  be  con- 
victed ;  making  the  offence  of  perjury  to  depend  upon 
whetlier  a  Judge  were  right  or  wrong  in  his  direction  on 
a  question  of  law,  and  upon  the  decision  of  some  nice 
point  in  a  bill  of  exceptions  which  might  ultimately 
go  to  the  House  of  Lords.  We  are  of  opinion,  as  the 
evidence  was  given  in  a  judicial  proceeding  with  the 
view  to  the'reception  in  evidence  of  a  document  which 
was  material,  and  as  that  evidence  was  false,  that  all  the 
ingredients  necessary  to  constitute  the  crime  of  per- 
jury are  present,  and  that  the  conviction  must  be  af-l^ 
firmed."  There  is  a  great  deal  of  very  good  sense  in  that. 

Addison.— That  was  not  a  written  judgment,  and 
should  be  compared  with  that  given  in  the  Law 
Journal (6). 

Channell  B. — In  the  report  in  the  Law  Journal,  ' 
Maule  J.  expresses  a  strong  opinion  that  a  man  is 
guilty  of  perjury  who  swears  falsely  as  to  what  might 
have  been  objected  to. 

Addison. — In  Eegina  v.  Lavey  (c)  the  question  of 
materiality  was  left  to  the  jury. 


(a)  2  Den.  C.  C.  309. 

(&)  Vol.  21  (N.  S.),  M.  C.  20. 
The  report  there  is  not  quite  so  full, 
but  substantially  it  is  the  same,  as 


that  in  Denison. 

(c)  3  Car.  &  K.  26-  See  also 
Regina  v.  Goddard,  2  Fost.  &  Fin. 
361,  which  is  to  the  same  effect. 
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Channell  B. — I  never  could  understand  that  case, 
unless  on  the  ground  that  there  was  a  question  whether 
the  defendant  in  the  County  Court  action  meant  to 
plead  or  to  admit  the  claim.  That  point  having  been 
ascertained,  the  question  of  materiality  was  no  longer 
for  the  jury. 

Addison, — That  case  is  widely  different  from  the 
present.  Where  witnesses  have  been  previously  con- 
victed, it  is  most  important  to  the  prisoner  to  affect 
their  credit  by  getting  the  fact  admitted ;  his  fate  may 
depend  on  it. 

Pollock  C.  B.— If  you  divest  the  two  cases  of  all 
surrounding  circumstances,  and  only  consider  the 
general  principle  involved,  they  are  identical*  The 
false  swearing  in  each  was  as  to  a  matter  not  affecting 
the  issue,  but  affecting  the  credit  of  a  witness. 

Addison. — But  in  the  present  case  the  alleged  per- 
jury was  not  calculated  to  influence  the  decision  of  the 
magistrates  in  any  way.  It  is  different  in  the  case  of 
a  rape.  The  question  there  is,  Did  the  woman  consent 
or  not  ?  And  then  the  fact  of  other  voluntary  immoral 
^  intercourse  on  her  part  is  very  material.  Witnesses 
*  •'  *  have  been  allowed  to  contradict  the  prosecutrix  on 
this  point;  Regina  v.  Robins  (a). 

Pollock  C.  B. — Formerly  some  Judges  would  not 
allow  the  question  to  be  put.  In  Rex  v.  Hodgson  (b) 
all  the  Judges  held  that  the  woman  was  not  bound  to 
answer,  and  that  evidence  of  hex  having  had  such 
connexion  was  inadmissible. 

Keating  J. — There  is  a  stronger  case  than  Regina 
V.  Robins  (a),  where  Park  J.  and  Parke  J.  allowed 
witnesses  to  be  called  to  prove  that  a  woman  had 
walked  the  streets  (c). 

Addison. — In  this  case  the  woman  was  notoriously 


(a)  2  Moo.  &  R.  512. 

(b)  Russ.  &B7.2II. 


(c)  The  case  referred  to  is  Rez 
y.  Barker,  3  Car.  &  F.  689. 
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unchaste;  and  the  evidence  could  have  no  bearing  on       1861. 
the  issue,  which  was  the  paternity  of  the  child.  ~Gibbow7~ 

Williams  J. — It  is  conceded  that  the  question  was       ^*«®- 
asked  solely  to  aflect  the  woman's  credit. 

CHAiirNELL  B. — In  Regina  v.  Robins  (a)  the  question 
was  pertinent  to  the  issue.  In  this  case  the  woman's 
character  only  was  affected  by  the  evidence,  and  any 
question  as  to  that  was  irrelevant. 

BarroiVj  for  the  Crown. — The  evidence  was  ma- 
terial. In  JRex  V.  Griepe  (6)  it  is  said  that  HoU  C.  J.. 
was  of  opinion  *•  that  it  is  not  necessary  to  appear 
in  an  information  for  peijury  to  what  degree  the  point 
in  which  the  man  is  perjured  was  material  to  the 
issue;  for,  if  it  be  but  circumstantially  material,  it  will 
be  perjury.  *  *  *  So  if  a  witness  swears  to  the 
credit  of  another  witness,  if  it  be  false,  it  will  be 
perjury,  if  it  conduces  to  the  proof  of  the  point  in 
issue." 

Secondly,  the  evidence  was  properly  admitted.  The 
magistrates  would  be  materially  affected  in  their  deci- 
sion by  considering  whether  the  woman  had  made 
other  false  statements  or  not.  The  argument  on  the 
other  side  is,  that  it  is  legally  inadmissible,  and  that 
therefore  it  is  immaterial.  Mr.  Taylor^  in  his  work  on 
Evidence  (c),  says :  "  Thirdly,  with  respect  to  all 
questions  put  to  a  witness  on  cross-examination  for 
the  purpose  of  directly  testing  his  credit,  it  may  be 
broadly  laid  down  that,  if  the  questions  relate  to 
relevant  facts,  the  answers  may  be  contradicted  by 
hidependent  evidence;  if  to  irrelevant,  they  cannot." 
That  position  is  supported  by  Thomas  v.  Daxnd  (d). 
In  that  case  the  action  was  against  the  maker  of  a 
note;  and  one  of  the  attesting  witnesses  was  asked  if 

(a)  2  Moo.  &  R.  512.  (d)  7  Car.  &  P.  350.  See  Regina 

(h)  1  Ld.  Raym.  258.  v.  Burke,  8  Cox  Crim.  Cas.  44. 

(c)  3rded.,  vol.  2,  p.ll62. 
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1861.  she  was  not  the  mistress  of  the  plaintiff.  She  denied 
GiBBoif's"  it;  and  it  was  held  that  a  witness  might  be  called  for 
^^^'  the  defendant  to  prove  that  she  was,  and  that  this  was 
not  collateral  to  the  issue.  Regina  v.  Robins  (a)  is  to 
the  same  effect;  and  in  Regina  v.  Barker  (b)  evidence 
adduced  for  the  prisoner,  on  an  indictment  for  rape, 
in  order  to  show  particular  acts  of  immorality  on  the 
part  of  the  prosecutrix,  was  held  to  be  admissible  (c). 
In  Rex  V.  Martin  (rf),  J.  Williams  J.  saya  that  he 
never  could  understand  Hodgson's  Case  (e). 

Pollock  C.  B. — Hodgson's  Case(e)  caused  great 
excitement  on  the  Northen  Circuit ;  and  J.  Williams  J. 
participated  very  strongly  in  the  feeling  which  was 
aroused  by  it. 

Barrow. — There  are  other  authorities  raising  the 
presumption  that  the  evidence  was  admissible.  The 
true  rule  is  laid  down  in  the  passage  from  Hawkins 
which  has  been  already  cited  (/).  Such  evidence  is 
admissible  in  actions  for  seduction  (g). 

Williams  J. — Yes ;  because  it  affects  the  damages. 

Barrow. — Thirdly,  perjury  may  be  assigned,  al- 
though the  evidence  be  inadmissible.  Proceedings  on 
a  bastardy  order  are  of  a  civil  nature  (h) ;  and  the 
rules  of  evidence  are  more  lax  in  a  civil  than  in  a 
criminal  proceeding.  In  Regina  v.  Meek  (i)  the  prisoner 
gave  false  evidence  on  the  trial  of  jB.,  who  was 
convicted;  but  the  judgment  was  afterwards  reversed 
on  writ  of  error.     It   was  held,  however,  that  the 

(a)  2  Moo.  &  R.  512.  (d)  6  Car.  &  P.  562. 

lb)  3  Car.  &  P.  589.  ,  (c)  Russ.  &  Ry.  211. 

(c)  This  is  not  exactly  so.  Ques-  (/)  P.  C.  bk.  1,  c.  69,  s.  8. 

tions  of  the  kind  indicated  were  (g)  See  Verry  v.  Watkins,  7  Car. 

put  to  the  prosecutrix  with  the  view  &  P.  308,  and  Andrews  y.  Askey^  8 

of  contradicting  her.    But  as  the  Car.  &  P.  7. 
witness  who  was  to  hare  contra-  (A)  Regina  v.  Berry^  Bell  C.  C. 

dieted  her  did  not  answer,  the  ques-  46. 
tion  as  to  the  admissibility  of  his  (t)  9  Car.  &  P.  513. 

evidence  hardly  arose. 
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reversal  of  the  judgment  against  B.  was  no  ground       jgei. 

of  defence  for  the  prisoner,  as  showing  that  his  evi-  — ; — 

dence  could  not  have  been  material.     In  Regina  v.        Case. 

Phillpotta  (a),  it  was  held  that  the  circumstances  that 

the  evidence  was  inadmissible  and  was  withdrawn  did 

not  affect  the  question  of  perjury,  as  they  could  not 

purge  the  false  swearing.     In  Regina  v.  Murray  (b) 

the  evidence  was  totally  irrelevant,  and  had  nothing 

to  do  with  the  fact  in  issue. 

Williams  J. — The  evidence  there  went  to  the  credit 
of  the  witness.  If  the  evidence  here  went  to  anything 
else  than  the  credit  of  the  witness,  that  case  would  not 
apply. 

WiGHTMAN  J. — Here  misconduct  on  the  part  of  the 
woman  is  confessed.  How  could  any  further  mis- 
conduct affect  anything  but  her  credit? 

Addison^  in  reply. — In  Rex  v.  Dunston  (c),  Abbott 
G.  J.  says  that  the  matter  sworn  to  must  be  material 
and  relevant  to  the  matter  in  issue. 

Williams  J. — There  Lord  Tenterden  grounds  his 
opinion  on  the  fact  of  the  defendant  having  pleaded 
the  Statute  of  Frauds;  and  that  being  so,  it  was 
immaterial  whether  there  was  a  parol  contract  or  not. 
In  Rex  V.  Beneseck(d)  the  defendant  set  up  the 
statute,  and  denied  the  existence  of  any  parol  agree- 
ment; and  there  also  it  was  held  that  the  existence  of 
the  parol  agreement  was  immaterial,  and  that  perjury 
could  not  be  assigned  on  the  denial. 

Cur.  adv.  vult 

There  being  a  difference  of  opinion   among  the       1862. 
Judges,  a  re-hearing  before  the  full  Court  was  directed ; 
and  accordingly,  on  the  18th  January^  1862,  the  case 
was  again  argued  before  Cockbubn  C.  J.,  Erle  C.  J., 

{a)  2  Den.  C.  C.  302.  (c)  Ry.  &  Moo.  109. 

lb)  1  Fost.  &  Fin.  80.  \d)  Peake's  Add.  Cas,  93. 
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1862.      Pollock  C.  B.,  Wightman  J.,  Williams  J.,  Mabtin  B., 

Gibbon's       CbOMPTON  J.,  WiLLES  J.,  BrAMWELL  B.,  ChANNELL  B., 

^^^'       Keating  J.,  Wilde  B.  and  Mellor  J. 

C.  G.  Addison^  for  the  prisoner  (a). — The  evidence 
of  the  prisoner  was  not  material  to  the  issue. 

Williams  J. — Do  you  contend  that,  if  the  woman 
had  sworn  falsely. as  to  the  same  matter  when  cross- 
examined  upon  it,  she  could  not  have  been  indicted 
for  peijury? 

CocKBURN  C.  J. — Any  question  properly  going  to 
the  credit  of  a  material  witness  involves  the  issue. 

Crompton  J. — As  whatever  goes  to  the  credit  of  a 
material  witness  affects  the  issue,  the  woman  might 
have  been  indicted,  if  she  had  sworn  falsely  on  cross- 
examination  upon  this  matter.  But,  as  her  answer 
must  be  taken  as  conclusive,  and  as  no  one  can  be 
called  to  contradict  her,  the  statement  of  any  one  who 
is  &o  called  is  not  material,  and  should  not  be  received, 
or,  if  received,  should  be  withdrawn  from  the  con- 
sideration of  the  jury. 

GoGEBURN  C.  J. — The  magistrates  should  have  held 
her  answer  conclusive.  The  evidence  in  question  was 
clearly  inadmissible,  and  should  have  been  rejected. 
The  contention,  therefore,  must  be  that,  if  the  evidence 
is  inadmissible,  the  person  giving  it  cannot  be  con- 
victed of  peijury.  Suppose  a  multitude  of  acts  of 
unchastity  had  been  proved,  the  magistrates  would 
probably  have  thought  her  a  perfectly  untrustworthy 
person ;  and,  although  such  evidence  might  have  had 
no  bearing  on  the  paternity  of  the  child,  it  would  very 
greatly  have  affected  the  credit  of  the  witness  and  the 
result  of  the  cause. 

Addison, — The  cases  which  will  be  cited  on  the 
other  side  are  cases  of  rape,  in  which  the  character  of 
the  prosecutrix  is  material  to  the  point  in  issue. 

(a)  The  same  authorities  were  cited  on  either  side  as  on  the  first  hearing. 
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Williams  J — It  is  difficult  to  see  how  these  cases       1862. 
of  rape  apply.     The  character  of  the  prosecutrix  in     Gibbon's 
those  cases  may  be  so  mixed  up  with  the  facts  as  to       ^^^' 
be  material,  not  only  to  her  credit,  but  to  the  cause. 
Here  ex  hypothesi  the  woman  is  unchaste ;  and  evidence 
as  to  further  acts  of  unchastity  can  only  partially 
affect  her  credit.     Clearly,  if  she  had  perjured  herself 
upon  the  point,  she  might  have  been  indicted.     That 
being  so,  can  the  prisoner  say  that  his  evidence  was 
not  material  ?    Regina  v.  Murray  (a)  seems  in  point. 
In  that  case  Martin  B.  and  Byles  J.  are  reported  to 
have  held  that  evidence  going  only  to  the  credit  of  a 
witness  cannot  be  the  subject  of  an  assignment  of 
perjury. 

Martik  B. — That  case  should  not  be  looked  upon 
as  any  authority.  It  was  only  my  impression  of  what 
was  material  formed  hastily  on  Circuit. 

Barrow^  for  the  Crown. — The  evidence  is  material. 
It  was  also  rightly  admitted  in  evidence;  Thomas  v. 
David  (Jb). 

CocKBURN  C.  J. — ^There  evidence  was  admitted  to 
show  that  a  witness  for  the  plaintiff  was  his  kept 
mistress,  because  that  evidence  tended,  not  to  shake 
her  credit,  but  to  show  that  she  had  an  interest  in  the 
result  of  the  cause  as  quoM-uxor.  In  one  sense, 
indeed,  it  affected  her  credit,  but  not  in  the  usual 
sense. 

Barrow  also  contended  that  peijury  could  be 
assigned,  although  the  evidence  was  inadmissible. 

Addison  was  heard  in  reply. 

CocKBURK  C.  J. — I  have  to  deliver  the  opinion  of 
all  the  Judges  who  have  heard  the  case,  except  my 
Brothers  Crompton  and  Martin^  that  the  conviction 
was  right,  and  should  be  affirmed.  The  question  was 
pertinent,  so  far  as  the  complainant  was  concerned, 

(a)  1  Fost.  &  Fin.  80.  (h)  7  Car.  &  P.  350. 
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1862.  and  she  was  bound  to  answer  it.  Although  it  did  not 
Gibbon's  refer  to  the  main  issue,  which  was  the  paternity  of  the 
^'^^'  child,  it  had  a  bearing  upon  what  was  indirectly  in 
issue,  namely,  how  far  the  complainant  was  deserving 
of  credit.  Possibly,  if  the  complainant  had  answered 
the  question  in  the  affirmative,  not  much  weight  would 
have  been  attached  to  her  admission  in  deciding  the 
main  issue.  Certainly,  if  she  had  answered  the  question 
falsely,  she  might  have  been  indicted  for  peijury. 
She  was  bound  to  answer.  Then,  inasmuch  as  the 
question  only  affected  her  credit,  as  soon  as  she  had 
answered  it,  all  should  have  been  bound  by  her  answer. 
That  is  an  established  rule  of  our  law.  Notwith- 
standing that,  the  magistrates  admitted  the  evidence  of 

^  the  prisoner,  which  legally  was  inadmissible.  Then, 
although  not  legally  admissible,  yet,  being  admitted, 
it  had  a  reference  to  what  I  have  already  said  was 

i    indirectly  in  issue,  the  credibility  of  the  complainant. 
The  evidence  having  been  admitted,  although  wrongly, 

(  Regina  v.  Phillpotts  (a)  is  an  authority  that  perjury 
may  be  assigned  upon  it.  That  decision  is  directly  in 
point,  and  I  entirely  go  along  with  it.  Although  the 
evidence  was  open  to  objection,  yet  it  does  not  lie  in 
I  the  witness's  mouth  to  say  that  it  was  not  a  question 
on  which  he  was  bound  to  speak  the  truth.  \  The 
-^     conviction  must  be  affirmed. 

Crompton  J. — I  am  not  satisfied  that  the^^ebviction 
was  right.  Before  a  man  can  be  convicted  of  i^erjury,  ' 
it  is  necessary  to  show  that  his  evidence  was.  material 
in  the  cause.  Formerly  it  was  necessary  to  jshow  on 
the  indictment  how  the  evidence  was  materi&l.''  S'uB- 
sequently  it  became  sufficient  to  allege  thafr-  it*  was 
material  without  showing  how  it  was  so.  Then,  how 
is  this  evidence  material  ?  It  does  not  affect  the  ques- 
tion in  the  cause.     It  could  only  be  asked  of  the  woman 

(a)  2  Den.  C.  C.  302. 
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as  going  to  her  credit,  as  might  be  done  on  a  trial  for  1862. 
stealing,  and  her  answer  must  be  taken.  The  case  Gibbon's 
has  been  very  properly  distinguished  from  cases  of  ^^^®* 
rape  by  my  Brother  Williams.  I  agree  with  the 
Chief  Justice  that,  though  once  it  was  doubtful,  yet  it 
is  now  clearly  established  that  a  cross-examination 
going  to  a  witness's  credit  is  material,  and  that  perjury 
may  be  assigned  upon  it.  But,  subject  to  this  liability, 
her  answer  was  conclusive.  As  soon  as  that  was 
given,  it  ought  to  have  been  taken  as  established  that 
no  connexion  with  Gibbon  had  taken  place.  Then, 
that  being  so,  that  matter  was  no  longer  a  question 
in  the  cause ;  and  the  allegation  of  materiality  would 
not  be  true,  because  by  law  the  fact  must  be  assumed 
to  have  been  as  the  woman  stated  it  to  be.  The  evi- 
dence was  inadmissible,  because  it  was  no  longer  a 
question  in  the  cause.  The  woman's  answer  was  con- 
clusive proof  on  the  subject.  There  is  a  distinction 
between  this  and  cases  where  a  step  in  the  cause  has 
to  be  proved,  as  the  loss  of  a  document.  Here  my 
doubt  is  whether  there  was  any  such  question  in  the 
cause.  If  there  was  not,  the  evidence  was  not  material, 
and  the  conviction  ought  not  to  stand. 

Maktin  B.-t-I  entertain  the  same  doubt.  If.in 
point  of  law  the  evidence  was  not  material,  the  blunder 
of  the  magistrates  in  admitting  it  cannot  alter  that. . 
In  my  judgment  the  evidence  was  not  material  in  the 
sense  in  which  materiality  is  required.  Perjury  should 
not  depend 'on  what  justices  at  petty  sessions  do  or  do 
H^t  admit. 

'^   "       V      '   •  •.  Conviction  affirmed. 

•  *^  • .  ♦   ••\ 
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1862.  REGINA  V.  BENJAMIN  WOODWARD. 


The  prisoner       The  foUowins:  casc  was  Stated  by  the  Chairman  of 

was  convicted  ^  \,r 

of  receiving  Quarter  Sessions  for  the  county  of  Wilis. 
The^thfef  '  ^*  ^^  Quarter  Sessions  of  the  Peace  for  the  county 
^eiive^^^  of  WHts,  held  at  Marlborough,  on  the  16th  day  of  Oc- 
the  prisoner's  toher,  1861,  before  me,  Sir  JbAn  Wither  Awdry,  Knight, 
absence^of  *^^  Others,  my  fellows,  Benjamin  Woodward,  of  Trow- 
**er  husband;  bridge,  in  the  county  of  Wilts,  dealer,  was  found  guilty 
him  sixpence  of  receiving  stolen  goods,  knowing  them  to  have  been 
Afienvards  Stolen,  and  was  thereupon  sentenced  to  nine  calendar 
the  prisoner    months'  imprisonment  with  hard  labour  in  the  county 

met  the  thief,  ,         ,      ^    ^i  .  .  j  •  i.- 

and,  with  a     gaol,   Where  the    prisoner  now  is,   undergomg    his 

ffiS:^  sentence. 

With  him  for       The  actual  delivery  of  the  stolen  property  was  made 

the  orice  ».      ^       j 

andpaid'the   by  the  principal  felon  to  the  prisoner's  wife  in  the 

^e^^thaTthe  fl'l>sence  of  the  prisoner,  and  she  then  paid  sixpence 

conviction      on  accouut;  but  the  amount  to  be  paid  was  not  then 

fixed.    Afterwards  the  prisoner  and  the  principal  met, 

agreed  on  the  price,  and  prisoner  paid  the  balance. 

Guilty  knowledge  was  inferred  from  the  general 
circumstances'of  the  case. 

It  was  objected  that  the  guilty  knowledge  must 
exist  at  the  time  of  receiving,  and  that  this  was  the 
time  of  the  delivery  to  the  wife;  and  that,  when  the 
wife  received  the  stolen  property,  guilty  knowledge 
could  not  have  come  to  the  prisoner. 

The  Court  overruled  the  objection,  and  directed  the 
jury  that,  until  the  subsequent  meeting,  when  the  act 
of  the  wife  was  adopted  by  the  prisoner,  and  the  price 
agreed  upon,  the  receipt  was  not  so  complete  as  to  ex- 
clude the  effect  of  guilty  knowledge  acquired  at  that 
meeting. 
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If  the  Court  shall  be  of  opinion  that  the  above       1862. 
direction  was  correct,  the  conviction  to  stand  con-  woodwasd'b 
firmed ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  the  conviction  to  be  quashed. 

This  case  was  argued,  on  the  18th  of  January^  1862, 
before  Ekle  C.  J.,  Blackbubn  J.,  Keating  J.,Wilde  B. 
and  Mellor  J. 

G.  C.  Brodricky  for  the  prisoner. — It  is  not  con- 
tended on  the  part  of  the  prosecution  that  the  wife  was 
the  husband's  agent  to  receive  the  goods,  but  that, 
there  having  been  a  complete  receipt  by  the  wife,  it  was 
subsequently  adopted  by  the  husband.  The  first 
question  is, — Is  there  any  proof  of  a  guilty  receipt  on 
the  part  of  the  wife  ?  For,  if  that  receipt  was  inno- 
cent, no  subsequent  adoption  of  that  innocent  act  could 
make  the  prisoner  guilty. 

Blackburn  J We  cannot  treat  this  as  a  special 

verdict.  Surely  it  is  assumed  that  there  was  a  guilty 
knowledge.  The  only  question  is,  whether  the  hus- 
band's absence  at  the  time  of  the  receipt  makes  any 
difierence  under  the  circumstances  of  this  case. 

Brodrich. — ^The  Chairman  seems  to  have  considered 
that  the  receipt  and  guilty  knowledge  were  simul- 
taneous, and  that  the  offence  was  committed  when  the 
husband  met  the  principal  felon.  Now,  if  there  was 
any  guilty  knowledge,  it  must  have  been  acquired 
subsequently  to  the  actual  receipt.  The  absence  of 
guilty  knowledge  in  the  wife  is  to  be  inferred  from  the 
case  as  stated. 

Blackburn  J. — The  wife  received  the  goods  as 
agent  for  the  husband  in  his  absence.  He  did  not 
know  of  the  receiving  at  the  time;  but  ratified  it 
afterwards,  when  he  had  acquired  guilty  knowledge. 

Brodrich There  was  no  proof  or  suggestion  that 

the  wife  acted  as  agent  for  her  husband.     It  is  sub- 
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1862.  mitted  that  the  Court  will  not  presume  that  she  so 
Woodward's  acted,  when  all  that  is  known  is  that  the  husband  was 
^"®-  absent  at  the  time  of  receiving,  and  did  not  acquire 
guilty  knowledge  until  afterwards.  Even  if  the  wife 
did  act  as  agent  to  receive  the  goods,  yet,  inasmuch 
as  there  is  no  reason  to  suppose  that  either  had  guilty 
knowledge  at  the  time  of  receiving,  the  case  fails. 
The  subsequent  guilty  knowledge  cannot  be  tacked  on 
to  the  prior  act  of  receiving.  However,  the  present 
contention  is  that  the  wife  was  not  the  husband's 
agent,  and  that  she  received  the  goods  innocently, 
and,  that  being  so,  the  husband  cannot  be  convicted. 
Regina  v.  Dring  {a)  was  a  case  of  joint  receiving. 
The  jury  found  both  prisoners  guilty,  and  that  the  wife 
received  the  goods  without  the  control  or  knowledge 
of  and  apart  from  her  husband,  and  that  he  afterwards 
adopted  his  wife's  receipt;  and  upon  this  finding  it 
was  held  that  the  conviction  of  the  husband  could  not 
be  sustained.  That  case  is  clearly  distinguishable 
from  this,  and  therefore  I  do  not  rely,  on  it  as  an 
express  authority ;  but  I  submit  that  the  observations 
made  by  Cockburn  C.  J.,  in  giving  judgment,  apply 
a  fortiori  to  such  a  case  as  the  present  one.  His  lord- 
ship there  says,  "We  ought  to  be  able  to  see  that 
the  prisoner  took  some  active  part  in  the  matter ;  that 
the  wife  first  received  the  goods,  and  then  the  hus- 
band from  her;  both  tvith  a  guilty  knowledge"  Now, 
looking  at  this  case  in  the  light  of  the  principle  there 
laid  down,  and  assuming  that  the  wife  delivered  the 
goods  to  the  husband,  the  case  fails;  for  there  is  no 
proof  of  a  guilty  knowledge  in  either  the  wife  or  the 
husband  at  the  time  when  each  respectively  received 
the  goods.  Further,  there  is  no  proof  that  the  wife 
ever  gave  the  goods  over  to  her  husband  at  all.     Re- 

(a)  Dears.  &  B.  C.  C.  329. 
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ceipt  imports  a  transfer  of  possession,  and  there  is  no       1862. 
proof  of  such  transfer.  Woodwabd'i 

Blacebubn  J — We  do  not  require  proof  of  transfer.        ^"®- 
That  was  for  the  jury ;  and  they  have  found  that  he 
received  the  goods.     The  only  question  for  us  is,  whe- 
ther he  received  them  with  a  guilty  knowledge. 

Ekle  0.  J. — Receipt  is  a  complex  term;  and  what 
constitutes  it  has  been  the  subject  of  much  argument. 
There  is  a  case  where  the  thieves  took  some  ducks 
into  a  stable,  and  were  found  there  haggling  with  the 
proprietor  about  the  price. 

Brodrich. —  That  is  Wiley's  Case  (a).  There  it  was 
held  by  eight  Judges  to  four  that  a  man  could  not  be 
convicted  of  receiving  stolen  goods,  if  he  had  no  pos- 
session of  them,  actual  or  constructive,  although  there 
was  evidence  of  a  criminal  intent  to  receive,  and  of  a 
knowledge  that  the  goods  were  stolen. 

Wilde  B, — The  only  question  there  was,  whether 
the  act  of  receiving  was  completed. 

Brodrich. — It  is  plain  that  in  the  Chairman's  mind 
the  receipt  was  simultaneous  with  the  payment  of  the 
balance.  In  Regina  v.  Button  (6),  Lord  Denman 
says,  **The  receipt  of  stolen  goods  knowingly  does 
not  of  necessity  comprise  any  series  of  acts :  on  the 
contrary,  that  offence  is  not  committed  at  all,  unless 
the  receipt  and  the  knowledge  are  simultaneous."  It 
is  absurd  to  say  that  payment  of  the  balance  consti- 
tuted a  receipt,  or  was  evidence  of  a  receipt  then 
taking  place.  If  it  is  anything,  it  is  evidence  of  a 
receipt  having  previously  taken  place ;  and,  if  that  was 
so,  the  guilty  knowledge  was  subsequent  to  the  receipt. 
It  is  quite  consistent  with  the  case  that  the  goods  never 
came  into  the  prisoner's  possession  at  all^  but  were 
disposed  of  by  the  wife  before  he  came  into  the  trans- 

(a)  2  Den.  C.  C.  37.  (h)  U  Q.  B.  d29. 

VOL.  I.  L  L.  &  C. 
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1862.  action.  It  is  laid  down,  by  Coleridge  J.  and  Parke  B., 
WooDWABD*8  in  Wiley's  Case  (a),  that  receiving  imports  possession, 
^**®-  actual  or  constructive.  Now,  if  it  be  a  constructive 
possession  that  is  relied  on,  it  must  be  referred  to  the 
time  when  the  wife  received  the  goods,  and  for  all 
that  appears  that  was  an  innocent  receipt.  If,  on 
the  other  hand,  it  be  an  actual  possession  that  is  relied 
on,  then  I  contend  that  guilty  knowledge  may  not 
have  come  to  the  husband  until  long  after  that  pos- 
session was  acquired.  Upon  one  of  these  grounds, 
therefore, — cither  that  the  wife's  receipt  was  presu- 
mably innocent,  and  that  a  guilty  receipt  by  the  hus- 
band cannot  be  founded  on  it ;  or,  secondly,  that  there 
may  have  been  no  receipt  by  the  husband,  and  that 
the  goods  may  never  have  come  into  his  possession ; 
or,  thirdly,  that,  if  they  did,  his  receipt  may  well 
have  been  complete  before  the  guilty  knowledge  was 
acquired,  I  submit  that  the  conviction  should  be 
quashed. 

No  counsel  appeared  for  the  Crown. 

Erle  C.  J. — The  argument  for  the  prisoner  has 
failed  to  convince  me  that  the  conviction  was  wrong. 
The  thief  brought  the  goods  to  the  prisoner's  house, 
and  left  them  there,  receiving  sixpence  on  account. 
That  was  no  complete  receipt.  Subsequently  the  thief 
found  the  husband,  who  then  acquired  a  guilty  know- 
ledge, and  with  such  knowledge  struck  a  bargain  with 
the  thief,  and  paid  for  the  goods.  If  the  offer  had 
not  been  satisfactory,  the  thief  might  have  reclaimed 
the  goods. 

Blackburn  J. — The  thief  left  the  property  with  the 
wife;  but,  because  the  husband  was  absent  at  the 
time,  the  Court  below  entertained  a  doubt  upon  the 
case.     There  was  no  guilty  knowledge  in  the  husband 

(a)  2  Den.  C.  C.  37. 
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then ;  but,  as  soon  as  he  met  the  thief,  having  acquired       1862. 
a  guilty  knowledge,  he  approved  of  and  ratified  the  woodwW* 
receipt.     That  would  amount  to  a  receipt  with  a  guilty       ^"«' 
knowledge.     So  if  a  thief  were  to  leave  stolen  goods 
with  a  pawnbroker's  apprentice  in  the  absence  of  the 
master,  and  the  pawnbroker  on  his  return,  being  told 
of  the  circumstances,  and  knowing  that  the  goods  were 
stolen,  were  to  say,  "  It  is  all  right;  put  them  away," 
no  one  could  doubt  that  he  would  be  rightly  convicted 
of  receiving  stolen  property. 

Keating  J. — The  agreement  for  the  sale  of  the  goods 
was  not  complete,  until  the  husband  met  the  thief. 
Then  the  transaction  was  complete.  What  took  place 
then  amounted  to  a  receipt  by  the  husband  with  a 
guilty  knowledge.  If  that  were  not  so,  it  would  be 
almost  impossible  to  convict  any  receiver  who  was 
absent  at  the  time  when  the  goods  were  actually  de- 
livered. 

Wilde  B. — The  husband  ratified  the  act  of  the 
wife,  having  at  the  time  a  guilty  knowledge.  Regina 
V.  Dring  (a)  is  much  in  point.  There  the  jury  found 
that  the  husband  adopted  the  act  of  the  wife;  and  the 
conviction  was  held  bad,  because  the  word  adopted 
was  too  general,  and  might  mean  merely  a  passive 
adoption.  No  doubt,  however,  was  there  expressed 
that,  if  the  adoption  had  been  active,  the  conviction 
would  have  been  good.  Here  we  have  an  active 
adoption. 

Mellob  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

(a)  Dean.  &  Bell  C.  C.  329. 
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1862. 


KEGINA  V. 


STANBURY. 


ThepriBoner 
obtained 
sheep  bj 
false  pre- 
tences in 
Middlesex^ 
and  sub- 
sequently 
removed 
them  into 
the  county 
of  Essex, 
where  he  was 
apprehended. 
^Held,  that 
the  Court 
of  Quarter 
Sessions  for 
the  county 
of  Essex  had 
no  jurisdic- 
tion to  try 
the  offence. 


The  following  case  was  stated  by  the  Chairman  of 
Quarter  Sessions  for  the  county  of  Essex. 

The  prisoner  was  indicted  at  an  adjourned  Quarter 
Session,  held  for  the  county  of  Essexj  for  obtaining 
sheep  under  false  pretences. 

The  venue  was  laid  in  Essex. 

The  sheep  were,  in  the  first  instance,  obtained  by 
the  prisoner  in  Middlesex^  and  remained  continuously 
in  his  possession  till  (a  few  days  subsequently)  he 
conveyed  them  into  Essex,  where  he  was  apprehended. 

The  prisoner  was  convicted,  and  sentenced  to  twelve 
calendar  months'  imprisonment,  with  hard  labour,  and 
is  now  in  prison. 

The  question  reserved  was,  whether  under  this 
venue  the  indictment  could  be  sustained. 


This  case  was  considered,  on  the  18th  oi  January, 
1862,  by  Erle  C.  J.,  Blackburn  J.,  Keating  J., 
Wilde  B.  and  Mellor  J. 

No  counsel  appeared  on  either  side. 

Erle  C.  J — In  this  case  we  are,  with  much  regret, 
compelled  to  say  that  the  prisoner  has  been  indicted  in 
the  wrong  county.  The  prisoner  continues  liable  to 
be  indicted  in  the  county  in  which  he  made  the  false 
pretences;  but  the  present  conviction  must  be  quashed, 
and  the  prisoner  discharged. 

Conviction  quashed. 
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REGINA  V.  JOHN  BAIN.  1862. 


The  following  case  was  stated  by  the  Recorder  of  Upon  an 
Manchester.  S"hf 

At  a  Court  of  Quarter  Sessions  of  the  Peace,  holden  ^f^*  ^^  ^'^' 
in  and  for  the  city  of  Manchester^  in  the  county  of  for  breaking 
Lancaster,  on  the  30th  day  of  December,  1861,  John  ThoMe^^S 
Bain  was  tried  before  me  on  an  indictment  for  having,  intfnttooom- 

mill  fL  iGlOTIV 

on  the  5th  day  of  December^  feloniously  broken  and  therein/the 
entered  a  certain  shop  with  intent  to  commit  felony,  to  Ee'convLteY 
wit,  feloniously  to  steal  certain  moneys,  goods  and  of  themis- 

-r         ^      ^        .  ^    '    o  demeanor  of 

chattels  therem.  attempting 

At  the  trial,  it  appeared  the  prisoner  was  disturbed  f^iony!™*'  * 
before  he  had  completed  the  oflFence  with  which  he  was 
charged.  He  was  seen  upon  the  roof  of  the  shop  he 
was  indicted  for  breaking  and  entering,  and  taken 
coming  off  the  roof.  On  examining  th^  roof,  it  was 
found  that  a  large  hole,  upwards  of  two  feet  square, 
'had  been  broken  in  it;  but  there  was  no  evidence  at. 
all  of  his  having  in  any  way  entered  the  building. 

Upon  this  I  told  the  jury  that  the  prisoner  was  en- 
titled to  his  acquittal  on  the  charge  of  felony;  but 
that,  if  they  were  of  opinion  that  he  broke  the  roof 
with  intent  to  enter  the  shop  and  steal  the  goods,  they 
might  find  him  guilty  of  a  misdemeanor  in  attempting 
to  commit  that  felony. 

The  jury  found  him  guilty  of  the  misdemeanor  of 
attempting  to  commit  a  felony. 

The  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal  is,  whether  the  prisoner  could  be 
convicted  of  a  misdemeanor  on  this  indictment,  which 
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1862.       is  for  a  felony  created  by  the  24  &  25  Vict.  c.  96, 

The  prisoner  was  on  bail  before  the  trial,  and  is 
now  on  bail  to  appear  and  receive  sentence  when 
called  on. 


Case. 


This  case  was  considered,  on  the  18th  of  January^ 
1862,  by  Erle  C.  eT.,  Blackburn  J.,  Buesating  J., 
Wilde  B.  and  Mellor  J. 

No  counsel  appeared  on  either  side. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed  (a). 


(a)  Although  it  is  stated  in  the 
case,  somewhat  yaguelj,  that  the 
jury  found  the  prisoner  guilty  of 
the  misdemeanor  of  attempting  to 
commit  a  felony,  yet,  inasmuch  as 
the  learned  Recorder  directed  the 
jury  that,  if  they  were  of  opinion 
that  the  prisoner  broke  the  roof 
with  intent  to  enter  the  shop  and 
steal  the  goods,  they  might  find 
him  guilty  of  a  misdemeanor  in  at- 
tempting to  commit  that  felony,  and 
as  the  jury  must  obviously  have  in- 
(^^ded  to  find  the  prisoner  guilty 
of  attempting  to  commit  the  fblony 
charged  in  the  indictment,  this  de- 
cision is  no  authority  that  a  pri- 
soner indicted  for  one  felony  may 
be  convicted  of  attempting  to  com- 
mit any  other.  Neither,  it  is  ap- 
prehended, is  it  any  authority  that 
a  prisoner  charged  only  with  com- 
mitting a  felony  may  by  the  com- 
mon law  be  found  guilty  of  at- 
tempting to  commit  the  felony 
charged.  It  is  submitted  that 
the  point  decided  here  is  merely 
that  the  14  &  16  Vict  e.  100,  «.  9, 
applies  to  ofiences  created  by  sta- 


tntes  passed  subsequently  to  that 
enactment.  By  that  section,  after 
reciting  that  ofienders  often  escape 
conviction  by  reason  that  such  per- 
sons ought  to  have  been  charged 
with  attempting  to  commit  offen- 
ces, and  not  with  the  actual  com- 
mission thereof,  it  is  enacted  that, 
if  on  the  trial  of  any  person  charged 
with  any  felony  or  misdemeanor  it 
shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not 
complete  the  offence  charged,  but  , 
that  ho  was  guilty  only  of  an  at- 
tempt to  commit  the  same,  such 
person  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the 
jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is 
not  guilty  of  the  felony  or  misde- 
meanor charged,  but  is  guilty  of  an 
attempt  to  commit  the  same,  and 
thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an 
indictment  for  attempting  to  com- 
mit the  particular  felony  or  mis- 
demeanor charged  in  the  said  in- 
dictment. 
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REGINA  V.  JOHN  CORSS  SMITH.  1862. 


The  following  case  was  stated  by  one  of  the  Com*  The  prisoner, 

missioners  of  the  Central  Criminal  Court.  had  been 

At  a  Session  of  the  Central  Criminal  Court,  held  on  l^l^J^  ^" 

Monday^  the  16th  day  of  December^  1861,  John  Corss  against  the 

Smith  was  tried  before  me  on  an  indictment  preferred  c,  io6,  s.  251* 

and  found  against  him  on  25th  November  last,  which  J.^J'^'^g^?^^^ 

charged  that  he,  being  adjudged  a  bankrupt,  feloniously  himself  To 

did  not  surrender  himself  to  the  Court  of  Bankruptcy  ^^  anlnfor- 

on  the  day  limited  for  his  surrender,  that  is  to  say,  ^^^J^^^j^*'^ 

on  the  26th  day  of  September^  1861,  with  intent  to  before  a 

defraud  his  creditors.     The  bankruptcy  and  non-sur-  ^hfhad*^ 

render  were  proved  ;  it  was  also  proved  that  a  warrant  jf^^^^^^^J  ^j**" 

of  the  Commissioner  for  the  prisoner's  apprehension  apprehen- 

on  this  charge,  and  the  information  on  which  it  was  ggqlientiy 

founded,  were  signed  and  dated  before  the  coming  into  *^?,2^  ^  pjJ 

T»      1  A  J     i_         1-  y^cU  e.  lo4, 

operation  of  the  New  Bankruptcy  Act ;  and  that  the  came  into 

magistrate's  warrant  for  the  like  purpose  was  also  Xich?by 

issued  a  week  before  that  period,  namely,  on  the  4th  sect.  230, 

*  "  repeals  the 

of  October,  1861.  la  &  is  Via. 

Mr.  Metcalfe,  on  behalf  of  the  prisoner,  contended  "^^^^t^^^' 

that  the  indictment  must  fail,  inasmuch  as  the  statute,  the  excep- 

,  ,  ,    ,  «         ,    J  tions  therein 

12  &  13  Vict.  c.  106,  s.  251,  upon  which  it  was  founded,  contained. 

had  been  repealed  from  and  after  the  11th  day  of  '^^^^^!'^'' 

October,  1861,  by  the  24  &  25  Vkt.  c.  134,  and  that  wards  in- 

.      ,  .  .       .a?   •      ii     1  dieted  and 

section  230  of  the  latter  Act  was  not  suflicientiy  large  convicted 

in  its  terms  to  preserve  the  offence  of  felony.     He  ^^^^ 

contended,  as  to  section  230,  that  the  indictment  was  enactment.- 

'  HeUt,  first, 

(dubitante 
Blackbukw  J.),  that  there  was  a  proceeding  pendinf?  within  the  meaning  of  the  24  &  25 
Viet.  e.  134,  ».  230;  secondly,  that  the  word  "penalty"  in  that  section  extends  to  any 
penal  consequences  whatsoever,  and  is  not  restricted  to  a  pecuniary  penalty  only. 
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1862.      not  a  proceeding  pending  on  the  11th  October^  1861 ; 

Smith's  that  the  word  "  penalty"  used  in  that  section  must  be 
^"®'  construed  "  pecuniary  penalty  ;"  but  that,  even  if  a 
larger  construction  should  be  put  upon  it,  so  as  to 
include  penal  servitude  or  judicial  punishment  of  any 
kind,  yet  that  the  penalty  alone  was  preserved,  and 
not  the  offence  of  felony.  He  referred  to  Regina  v. 
Swan  (a)  and  Regina  v.  Naime  {b)  in  support  of  his 
argument,  and  contended  that,  though  penalties  might 
be  preserved  and  proceedings  kept  alive,  the  offences 
were  not  mentioned,  and  that  the  offences  must  be 
preserved  in  the  clearest  and  most  express  terms,  before 
a  conviction  could  take  place.  Mr.  Serjeant  Parry^ 
for  the  prosecution,  contended  that  the  indictment 
was  a  proceeding  pending  within  the  meaning  of 
section  230  of  the  last  Act,  the  warrant  of  the  Commis- 
sioner for  the  prisoner's  apprehension (c)  and  the  warrant 
of  the  magistrate  for  the  like  purpose  having  issued  at 
least  a  week  before  the  coming  into  operation  of  the 
New  Act,  and  the  information  on  which  the  warrants 
were  granted  and  the  direction  of  the  Commissioner 
to  prosecute  being  both  before  the  New  Act ;  that  the 
offence  of  the  prisoner  was  complete  on  the  26th  Sep- 
tember^  and  that  he  had  then  incurred  the  "penalty" 
of  penal  servitude,  and  that,  if  the  New  Act  preserved 
the  penalty,  it  must  of  necessity  preserve  the  offence 
of  felony. 

The  prisoner  was  found  guilty  by  the  jury ;  but, 
entertaining  great  doubts  whether  the  prisoner  was 
liable  to  be  convicted  of  felony,  I  respited  judgment, 
and  discharged  the  prisoner  on  recognizance  with 
sureties,  and  reserved  for  the  consideration  of  the 

(a)  4  Cox  Crim.  Cas.  108.  was  merely  to  bring  the  prisoner 

(b)  4  Cox  Crim.  Cas.  115.  before  the  Court  to  be  examined; 

(c)  It  was  stated  in  the  course  of  the  magistrate's  warrant  was  the 
the  argument  that  this  was  a  mis-  warrant  to  apprehend  on  the  charge 
take.    The  Commissioner's  warrant  of  not  having  surrendered. 
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Justices  of  either  Bench  and  Barons  of  the  Exchequer       1862. 
the  question  : — Whether,  under  the  circumstances,  the      Smithes 
prboner  was  liable  to  be  convicted  of  felony. 

This  case  wasarjijued,  on  the  18th  of  January^  1862, 
before  Erlb  C.  J.,  Blackbubn  J.,  Keating  J.,  Wilde  B. 
and  Mellob  J. 

Metcalfe^  for  the  prisoner. — The  question  here  Is 
whether  an  offence  committed  before,  can  be  punished 
after,  the  New  Bankruptcy  Act  came  into  opera- 
tion. The  new  law  repeals  the  old  one,  so  far  as 
this  offence  is  concerned,  subject  to  the  exceptions 
contained  in  sect.  230  (a).  The  cases  abundantly 
show  that,  when  a  statute  is  repealed,  it  is  not 
in  existence  after  the  repeal  for  the  purpose  of 
punishing  offences  committed  against  it  before  the 
repeal,  unless  it  is  preserved  pro  tanto.  When  once 
it  is  repealed,  it  must  be  considered  as  if  it  had  never 
existed;  Surtees  v.  Ellison  {b).  Then  sect.  230  of 
the  new  statute  does  not  keep  the  old  statute  alive,  so 
far  as  this .  offence  is  concerned.  There  is  no  pro- 
ceeding pending  here  within  the  meaning  of  that 
section.  The  Commissioner's  warrant  was  not  a  com- 
mencement of  proceedings,  neither  was  the  information 
laid  before  the  magistrate,  nor  the  warrant  of  appre- 
hension issued  by  him.  Regina  v.  Austin  (c)  shows 
that  the  magistrate's  warrant  of  commitment  would 
have  been  a  commencement  of  proceedings ;  but  that  was 


(a)  Sect.  230  of  the  24  &  2d  any  right  that  has  arisen  or  may 

Vict,  c.  134,  is  as  follows :— The  arise,  or  any  penalty  incurred  or 

Acts  and  parts  of  Acts  set  forth  in  that  may  be  incurred,  in  respect  of 

Schedule  (6.)  to  this  Act  to  the  any   transaction,    act,    matter   or 

extent  to  which  they  are  therein  thing  done  or  existing  prior  to  or 

expressed  to  be  repealed,  and  all  at  the  commencement  of  this  Act, 

other  A.ct8  or  parts  of  Acts  which  under  or  by  virtue  of  any  of  the 

are  inconsistent  with  this  Act,  are  Acts  or  parts  of  Acts  repealed, 
repealed ;  but  such  repeal  shall  not         (b)  9  B.  &  C.  750. 
aflfect  any  proceeding  pending,  or         (c)  1  Car.  &  K.  621. 
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1862.       not   obtained  in  this  case  (a).  Secondly,  the  word 
Smith's      "penalty"  does  not  include  this  offence.     The  primary 
Case.       meaning  of  that  word  is  punishment  of  any  kind,  and 
in  a  secondary  sense  it  means  punishment  by  im- 
prisonment or  fine  ;  but  in  its  legal  and  technical 
sense  it  means  punishment  by  fine  only. 

Wilde  B. — What  is  the  meaning  of  the  phrase 
**  extreme  penalty  of  the  law?" 

Blackbubn  J. — The  draughtsman  evidently  thought 
that  the  word  "  penalty"  meant  something  more  than 
punishment  by  fine;  for,  in  the  marginal  note  to  sec- 
tion 221,  punishment  by  imprisonment  is  called  a 
penalty. 

.  Metcalfe. — There  are  two  cases,  Regina  v.  Swan  (Jb) 
and  Regina  v.  Naime  (c),  which  were  decided  on  the 
corresponding  part  of  the  12  &  13  Vict.  c.  106.  It  was 
there  held  that  the  word  "proceedings,"  in  sect.  1  of  that 
Act  (rf),  meant  proceedings  strictly  in  bankruptcy,  and 
that  the  word  "  penalty"  meant  pecuniary  penalty  only. 
There  are  numberless  instances  of  the  exaction  of 
pecuniary  penalties  in  the  12  &  13  Vict.  c.  106,  and  it 
is  these  only  that  the  Legislature  designed  to  keep 
alive  by  sect.  230.  In  the  Criminal  Statutes  Repeal 
Act  {e\  where  the  object  is  to  keep  alive  the  repealed 
enactments  so  far  as  offences  committed  before  the 
repeal  are  concerned,  very  different  language  is  used. 

(a)  In  Regina  y.  HuUy  2  Fost.  &  as  maj  be  necessary  for  the  purpose 

Fin.  1 6,  it  was  held  that  the  issuing  of  supporting  any  proceedings  taken 

of  a  warrant  of  apprehension  was  or  to  be  taken  under  and  after  the 

not  a  commencement  of  proceed*  commencement  of  this  Act  upon 

ings  within  the  9  Oeo.  4,  c.  69,  any  trading,   act  of  bankruptcy, 

3,4;  but  the  authority  of  that  case  petitioning  creditor's  debt,  fiat,  or 

is  somewhat  shaken  by  the  present  other    proceeding   in   bankruptcy 

decision.  before  the  commencement  of  this 

(h)  4  Cox  Grim.  Gas.  108.  Act,  and  except  as  to  the  recovery 

(c)  4  Gox  Grim.  Gas.  115.  and  application  of  any  penalty  for 

Id)  Sect.  1  of  the  12  &  13  Viet,  any  offence  which  shall  have  been 

e,  106,  enacted  that  certain  Acts  committed  before  the  commence- 

and  parts  of  Acts  therein  specified  ment  of  this  Act.** 

should  be  repealed,  "  except  so  far  (e)  24  &  25  Vict.  c.  95. 
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Case. 


There  the  word  "  penalty"  is  used  in  contradistinction  1862. 
to  the  word  "  offence/'  and  clearly  means  a  pecuniary  Smith's 
penalty  only.  If  the  Court  is  of  opinion  that  the 
word  "penalty"  refers  to  punishment  by  imprison- 
ment, then  it  is  submitted  that,  by  sect.  230,  the  penalty 
is  only  kept  alive  in  this  sense  that,  if  the  man  had  pre- 
viously been  indicted  and  convicted,  sentence  might 
be  passed  notwithstanding  the  repeal.  Here  the  pri- 
soner, not  having  been  convicted  before  the  repeal,  can- 
not be  tried  under  either  statute;  RexY.M*Kenzie  (a). 
The  indictment  is  framed  under  the  12  &  13  Vict 
c.'lOG,  $.  251,  which  makes  the  offence  a  felony,  while, 
under  the  new  Act  (6),  it  is  a  misdemeanor  only. 
It  is  not  to  be  supposed  that  the  legislature  intended 
an  offender  to  be  punished  as  a  felon,  after  his  offence 
had  ceased  to  be  a  felony. 

Parry  Seijt.,  for  the  Crown,  was  not  called  upon. 

Eble  C.  J. — I  am  of  opinion  that  this  conviction 
was  right.  The  prisoner  had  committed  a  felony 
under  sect.  251  of  the  12.  &  13  Vict.  c.  106.  The 
Commissioner  had  issued  his  warrant  to  apprehend  the 
bankrupt  and  bring  him  before  the  Court  for  examina- 
tion ;  an  information  had  been  laid  before  a  magistrate, 
and  a  warrant  for  the  prisoner's  apprehension  had 
been  issued  by  him.  Then,  before  the  prisoner  can 
be  indicted,  sect.  251  of  the  12  &  13  Vict.  c.  106,  is 
repealed,  and  the  indictment  is  preferred  after  the 
coming  into  operation  of  the  24  &  25  Vict.  c.  134. 
I  entirely  go  along  with  the  argument  urged  on  behalf 
of  the  prisoner,  to  the  extent  that  that  section  is  gone 
for  all  purposes,  except  so  far  as  it  is  preserved  by  the 
saving  clause  in  sect.  230.  Two  questions  arise  upon 
the  wording  of  that  clause.  First,  was  there  a 
proceeding  pending  in  this  case?  Secondly,  was  there 
a  penalty  incurred?    I  answer,  Yes,  to  both  these 

(a)  Rubs.  &  Ry.  429.  (ft)  24  &  25  Vict  c.  134,  b,  221. 
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1862.       questions.     First,  there  was  a  proceeding  pending  in 
Smith's     respect  of  a  thing  done  prior  to  the  commencement 

^"®-  of  that  Act  under  one  of  the  Acts  repealed.  The 
thing  done  was  the  feloniously  abstaining  from  sur- 
rendering himself.  Then  the  matters  mentioned  in 
the  case  stated  for  our  consideration  are  all  steps  taken 
in  one  proceeding,  which  is  completed  and  brought  to 
a  consummation  by  indictment  and  conviction.  They 
are  all  proceedings  pending,  and  the  indictment  was 
a  part  of  those  proceedings.  Every  statute  must 
be  construed  with  reference  to  itself  and  to  the 
following  questions,  what  was  the  state  of  the  law 
previously  to  the  passing  of  the  statute,  and  what 
was  the  apparent  purpose  of  the  new  statute?  As 
to  the  state  of  the  law,  the  12  &  13  Vict.  c.  106, 
created  certain  offences  in  respect  of  certain  duties 
required  of  a  bankrupt.  The  new  statute  abolished 
those  offences,  and  substituted  others.  If  the  repeal 
is  to  be  qualified,  one  would  suppose  that  it  would 
be  qualified  in  respect  to  rights  and  liabilities  ac- 
quired or  incurred  before  the  new  statute  is  to  come 
into  operation.  If  it  is  not  so  qualified,  all  former 
proceedings  would  be  rertdered  null,  and  impunity 
given  to  all  offenders.  There  is  no  rational  ground 
for  supposing  that  the  legislature  so  intended.  It  is 
provided  that  the  repeal  shall  not  affect  any  proceeding 
pending.  In  an  action  for  a  malicious  prosecution, 
the  information,  warrant  to  apprehend  and  indictment 
are  all  regarded  as  steps  in  the  wrongful  proceeding; 
and  the  action  will  lie  in  respect  of  all  of  them  con- 
jointly or  any  one  alone.  So  far  therefore,  in  my 
opinion,  the  argument  for  the  prisoner  fails. 

Then  the  latter  part  of  the  clause,  as  to  penalties, 
extends  to  all  penal  consequences,  not  to  pecuniary 
penalties  only.  What  is  the  meaning  of  the  words 
"penalty  incurred  or  that  may  be  incurred?" — Is 
a    punishment   about    to    be    inflicted,   a   "  penalty 
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incurred  in  respect  of  a  thing  done  prior  to  tlie  1862. 
commencement  of  the  Act  under  one  of  the  Acts  skixn^ 
repealed?"  To  my  mind  it  is  capable  of  that  mean-  ^*««- 
ing.  The  phrase,  "last  penalty  of  the  law"  shows 
that  the  word  "penalty"  is  capable  of  meaning  any 
penal  consequences.  The  intention  of  the  legisla- 
ture was  to  leave  the  responsibility  for  any  offence  as 
it  stood  before  the  repeal.  We  have  been  much 
pressed  with  an  argument  derived  from  the  different 
language  used  in  other  statutes  having  the  object  of 
keeping  certain  offences  alive  after  the  repeal  of  the 
Act  by  which  they  were  created.  In  my  opinion, 
every  statute  must  stand  and  be  construed  by  itself. 
The  saving  clause  in  the  12  &  13  Vict  c.  106,  clearly 
has  reference  to  pecuniary  penalties  only.  Here  the 
words  of  the  statute  must  be  looked  to.  Sect.  221 
creates  new  offences.  Sect.  230  repeals  the  old  pro- 
visions; but  the  repeal  is  not  to  affect  any  proceeding 
pending.  The  two  sections  are  correlative.  Future 
offences  are  to  be  punished  under  the  new,  former 
offences  under  the  old  Act.  In  the  cases  under  the 
game  laws,  the  issuing  of  a  warrant  has  been  held  to 
be  a  commencement  of  proceedings.  When  a  statute 
is  susceptible  of  two  meanings,  that  must  be  chosen 
which  is  most  consistent  with  the  presumed  intention 
of  the  legislature.  There  could  be  no  rational  purpose 
answered  ]by  giving  criminals  impunity.  It  is  true  the  . 
words  are  capable  of  the  meaning  given  to  them  by 
Mr.  Metcalfe;  but  they  are  also  capable  of  the  meaning 
I  assign  to  them,  and  I  think  my  meaning  is  the  right 
one.  I  am,  therefore,  of  opinion  that  this  conviction 
should  be  affirmed. 

BiiACKBUiaN  J. — ^The  prisoner  had  committed  .  an 
offence  for  which  he  was  liable  to  punishment  under 
the  fonner  Act,  and  a  warrant  had  issued  for  his  ap- 
prehension. Then,  before  the  indictment  is  preferred, 
the    24   &   25  Vict   c.    134,  comes  into    operation. 
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1862,  Sect.  230  of  that  Act  repeals  that  part  of  the  old 
Smith's      Act  under  which  the  indictment  was  framed,  subject 

^^^'  to  the  exceptions  contained  in  the  saving  clause.  Now, 
I  entirely  agree  with  the  decision  in  Regina  v.  Swan  (a). 
If  an  Act  by  which  an  offence  is  created  is  repealed, 
.  an  offender  can  no  longer  be  punished  under  the  old 
enactment ;  neither  can  he  be  punished  under  the  new 
Act  for  an  offence  committed  before  it  came  into 
operation.  If,  however,  the  punishment  under  the 
old  Act  is  kept  alive,  an  offender  may  be  punished 
notwithstanding  the  repeal.  How  far  then  does 
the  concluding  part  of  sect.  230  affect  the  question 
now  before  the  Court  ?  Is  there  a  proceeding  pending  ? 
I  agree  with  the  Chief  Justice  that  it  was  not  the 
intention  of  the  legislature  that  an  offender  should 
enjoy  impunity.  Still  the  language  used  is  not  tech- 
nical; and  it  is  not  clear  that  the  words  "any  pro- 
ceeding pending"  are  not  confined  to  an  indictment 
actually  found.  If  the  case  turned  on  that  point  only, 
I  should  want  further  time  to  consider  it.  On  the 
other  point,  however,  I  am  clearly  of  opinion  that  the 
word  "  penalty"  is  large  enough  to  mean,  is  intended 
to  mean,  and  does  mean,  any  punishment,  whether  by 
imprisonment  or  otherwise.  Mr.  Metcalfe  argues  that 
the  penalty  stands,  and  yet  that  the  proceeding  to 
enforce  it  is  gone.  I  cannot  agree  to  that.  Nor  can 
I  admit  that,  because  the  word  "  penalty"  is  confined 
to  a  pecuniary  penalty  in  the  old  Act,  it  is  similarly 
confined  in  the  present  Act.  Swanks  Case  (a)  turned 
on  the  repealing  section  in  the  12  &  13  Vict.  c.  106. 
That  section  is  clearly  shown  by  the  context  to  have 
applied  only  to  a  pecuniary  penalty  and  to  civil  pro- 
ceedings. The  penalty  mentioned  there  is  to  be  re- 
covered and  applied.  No  one  could  talk  of  recovering 
and  applying  penal  servitude.    Coleridge  J.  says  (6) : 

(ci)  4  Cox  Crim.  Cas.  108.  (h)  4  Cox  Crim.  Cas.  114. 
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*'Then  there  are  the  words  '  except  as  to  the  recovery       1862. 
and  application  of  any  penalty  for  any  offence.'     No      smith's 
one,   reading  these  words  as  a   lawyer  would  read        ^^®- 
them,  could  believe  that  they  were  intended  to  meet 
the  case  of  an  indictment  such  as  this.     They  evi- 
dently refer  to  summary  proceedings  under  which  a 
pecuniary  sum  is  awarded  to  be  paid  as  a  punishment." 
There  is  no  such  context  here  to  restrict  the  meaning. 
The  word  "  penalty"  includes  all  kinds  of  punishment. 
Consider  what  the  object  and  intention  of  the  legis- 
lature were.     The  legislature  never  meant  to  set  the 
criminal  free  from  the  consequences  of  his  crime,  be- 
cause there  was  to  be  a  different  code  in  future,  and 
because  the  new  Act  came  into  operation  before  his 
conviction  under  the  old  Act  took  place. 

Keating  J. — I  am  of  the  same  opinion.  More  apt 
words  might  have  been  used  ;•  but  those  actually  made 
use  of  are  sufficient  to  support  the  conviction. 

Wilde  B. — I  am  clearly  of  opinion  that  the  con- 
viction was  right  on  both  grounds.  The  words  "  pro- 
ceeding pending"  include  such  a  proceeding  as  this. 
To  give  a  different  meaning  to  the  words  would,  in  my 
opinion  also,  be  to  contravene  the  intention  of  the 
legislature.  In  Bex  v.  Willace  (a)  the  question  was 
whether  the  prosecution  had  been  commenced  within 
the  time  limited  by  the  8  &  9  Wm.  3,  c.  26,  s.  9;  and 
it  was  held  that  an  information  laid  before  magistrates 
and  a  warrant  of  commitment  issued  by  them  were 
a  commencement  of  the  prosecution.  In.  Brooks's 
Case  (Jb)  a  similar  point  was  decided  in  the  same  way 
by  the  twelve  Judges.  How  then  can  we  be  reasonably 
asked  to  hold  that  the  proceedings  had  not  commenced 
here?  Then,  if  the  prosecution  had  been  commenced, 
there  was  a  proceeding  pending  within  the  meaning 
of  the  Act. 

(fl)  1  East,  P.  C.  c.  4,  8.  31.  (i)  1  Den.  C.  C.  217. 
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Case. 


1^^'  As  to  the  second  point,  the  word  "penalty"  is 

Smith*!  broad  enough  to  include  all  punishment  of  whatever 
kind.  By  the  12  &  13  Vkt.  c.  106,  s.  254,  any  bank- 
rapt  giving  false  evidence  in  certain  proceedings  is  to 
be  "liable  to  the  penalties  of  wilful  and  corrupt 
perjury."  The  word  "  penalties"  is  clearly  used  there 
in  the  sense  of  criminal  punishment.  The  word  means 
all  sorts  of  criminal  punishment,  unless  there  is  some- 
thing in  the  context  to  restrain  its  meaning. 

Mellor  J. — The  section  relied  on  by  Mr.  Metcalfe 
shows  that  the  legislature  did  not  intend  to  affect 
existing  rights  or  liabilities.  For  the  reasons  given 
by  the  Chief  Justice,  I  am  of  opinion  that  the  con- 
viction should  be  affirmed. 

Conviction  affirmed. 


1862.  REGINA  v.  EDWIN  CHEESEMAN. 


The  priaoner       The  following  case  was  reserved  by  Blackbubn  J. 
by  his  mas-         Edwin  Cheeseman  was  tried  before  me  at  the  last 
wmlSLat,     ^(^idstone  Assizes.     The  indictment  contained  three 

which  was  to    COUntS. 

out^nl  *  The  first  charged  the  prisoner  with  fraudulently 

a^Mtome!?  keeping  a  false  weight,  and  selling  thereby  to   the 

By  means  Quecn  467  Ibs.  of  meat  as  512^  lbs. 

wefght  he  The  second  count  stated  that  Alfred  Cheeseman  was 

a^^^ofthe  ^^"stomed  to  furnish  the  Queen  with  large  quantities 

meat  with  of  meat  for  the  supply  of  soldiers,   and   that  the 

intent  to 

steal  it ; 

but  the  fraud  was  discovered,  before  he  had  actually  moved  away  with  it.— flfeW,  first, 

that  he  was  rightly  convicted  of  an  attempt  to  steal  the  meat;  and,  secondly,  that  the 

property  was  well  laid  in  the  master. 
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prisoner,  being  his  servant,  fraudulently  kept  a  false       1862. 
weight,  &c.,  as  in  the  first  count.  Cheeseman's 

The  third  count  was  for  an  attempt  to  steal  45  lbs.        ^^• 
of  meat  oi  Alfred  Cheeseman. 

On  the  trial  it  was  proved  that  Alfred  Cheeseman 
was  the  contractor  who  supplied  meat  to  the  Camp  at 
Shomcliff. 

The  course  of  business  was  that  the  contractor  each 
morning  sent  down  by  his  servants  a  quantity  of  meat 
to  the  Quarter  Master  Serjeants  at  the  camp,  and  a 
soldier  from  each  mess  attended.  The  Quarter  Master 
Serjeant  has  his  own  weights  and  scales,  which  are 
kept  at  the  Camp.  With  these,  he  and  the  contractor's 
servant  together  weigh  out  to  each  of  the  soldiers  in 
attendance  respectively  the  proper  quantity  of  meat 
for  each  of  their  respective  messes;  and  each  mess  is 
taken  away  by  the  soldier  as  weighed  out  and 
delivered  to  him.  The  amount  of  the  whole  thus 
delivered  is  credited  to  the  contractor  as  supplied  to 
the  Queen,  and  the  surplus  of  the  meat  brought  down, 
remaining  after  all  the  messes  have  been  supplied,  is 
taken  away  by  his  servants  on  his  account. 

On  the  27th  Junej  the  prisoner,  who  was  a  servant 
of  the  contractor,  came  down  in  charge "bf  the  meat; 
and  he  and  the  Quarter  Master  Serjeant  proceeded  to 
weigh  out  the  meat  to  the  different  messmen  with  the 
Quarter  Master  Serjeant's  weights,  the  prisoner  being 
the  person  who  put  the  weights  in  the  scale.  Before 
the  weighing  was  complete,  one  of  the  messmen 
brought  baqk  his  mess  portion,  with  a  complaint  that 
it  was  short  weight.  He  was  desired  to  wait  till  the 
weighing  was  over,  when  his  complaint  should  be  in- 
vestigated. The  weighing  proceeded,  and  in  all  thirty- 
four  messes  were  weighed  out,  which  were  supposed  to 
be  in  the  whole  512^  lbs. ;  about  60  lbs.  weight  of 
meat  remaining  over,  which  in  the  course  of  business 
VOL.  I.  M  L.  &  c. 
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1862.  would  have  been  removed  by  the  contractor's  men. 
Cheesbman's  The  complaint  as  to  short  weight  was  then  investi- 
^"^"^^  gated.  It  was  discovered  that  the  14-lb.  weight 
belonging  to  the  Quarter  Master  Serjeant  had  been 
removed,  and  concealed  under  a  bench,  and  that  a 
false  14-lb.  weight  had  been  substituted  for  it,  and 
used  in  weighing  out  the  thirty-four  messes,  and  that 
the  prisoner  had  absconded  on  the  commencement  of 
the  investigation.  The  messes  were  all  brought  back 
and  re- weighed,  and  it  was  found  that  the  weight  de- 
livered was  467^  lbs.,  instead  of  being  512:$  lbs.,  as 
on  the  first  weighing  it  had  appeared  to  be;  and,  after 
the  true  weight  was  supplied  to  the  different  messes, 
the  surplus  remaining  to  be  taken  by  the  contractor's 
men  was  about  15  lbs.,  instead  of  being  about  60  lbs., 
as  it  had  appeared  to  be. 

The  counsel  for  the  prisoner  objected  that  there  was 
no  case  to  go  to  the  jury,  inasmuch  as  the  circumstances 
stated  did  not  amount  to  a  cheat  at  common  law ;  and 
there  was  no  overt  act  so  proximately  connected  with 
an  attempt  to  steal  as  to  justify  a  conviction  under  the 
third  count. 

The  jury,  in  answer  to  questions  from  me,  found 
that  the  prisoner  fraudulently  substituted  the  false 
14-lb.  weight  for  the  true  weight,  with  intent  to 
cheat;  that  his  intention  was  to  carry  away  and  steal 
the  difference  between  the  just  surplus  of  about  15  lbs., 
for  which  he  would  have  to  account  to  his  master,  and 
the  apparent  surplus  meat  actually  remaining  after 
the  false  weighing;  and  that  nothing  remained  to  be 
done  on  his  part,  to  complete  his  scheme,  except  to 
carry  away  and  dispose  of  the  meat,  which  he  would 
have  done,  had  the  fraud  not  been  detected. 

I  directed  a  verdict  of  Not  Guilty  on  the  first  count, 
and  Guilty  on  the  second  and  third  counts,  and  reserved 
for  this  Court  the  question,  whether  on  these  facts  and 
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findings  the  prisoner  was  properly  convicted  on  either       1862. 

of  those  counts.  Chkesema^'s 

The  prisoner  was  admitted  to  bail.  Case. 

This  case  was  argued,  on  the  18th  of  January^  1862, 
before  Eele  C.  J.,  Blackbuen  J.,  Wilde  B.  and 
Mellob  J. 

Ribtouy  for  the  prisoner  (a). — With  regard  to  the 
third  count,  the  jury  found  that  the  prisoner  intended 
to  steal  the  difference  between  the  just  and  the  ficti- 
tious surplus.  A  verdict  of  Guilty  of  an  attempt  to 
steal  was  not  warranted  by  that  finding  of  the  jury. 
To  constitute  an  attempt,  there  must  be  some  overt 
act  proximately  connected  with  the  offence  charged. 
Here  there  was  no  overt  act.  Nothing  was  done  by 
the  prisoner  with  reference  to  stealing  the  meat ;  all 
that  he  did  was  to  put  a  false  weight  in  the  scale,  and 
that  act  was  too  remote.  There  is  a  marked  difference 
between  attempting  to  attain  an  object,  and  the  doing 
an  act  with  intent  to  attain  that  object.  A  man  may 
do  an  act  with  an  intent  to  commit  some  crime  any- 
where ;  for  example,  a  man  may  buy  a  rifle  in  America 
with  intent  to  shoot  a  man  in  England;  but  the 
buying  the  rifle  could  not  be  construed  into  an  attempt 
to  shoot  the  man.  Again,  if  a  notorious  burglar  is 
seen  to  put  a  picklock  key  into  a  door,  the  jury  may 
assume  that  he  is  attempting  to  break  into  the  house. 
But,  if  he  were  found  purchasing  a  picklock  key  ten* 
miles  from  the  house  in  question,  it  would  be  impos- 
sible, without  other  evidence,  to  say  that  it  was  bought 
with  intent  to  break  into  that  house. 

WiLDB  B. — Is  there  no  distinction  between  making 

(a)  Bibton  also  contended  that  the  Court  was  founded  on  the  third 

the    second    count    disclosed    no  county  it  is  considered  unnecessary 

ofience  indictable  at  common  law,  to  report  that  portion  of  the  argu- 

and  that  there  was  no  evidence  to  ment. 
support  it ;  but,  as  the  judgment  of 

M  2 
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1862.       preparations  to  commit  a  crime,  and  actually  com- 
Chsesxman's  mencing  the  business  ? 

Ribton. — Certainly  there  is.  But  the  preparation 
must  be  connected  with  the  deed.  Here  there  was,  at 
the  most,  nothing  more  than  the  preparation.  Sup- 
pose in  this  case  the  prisoner  had  not  absconded  on 
the  commencement  of  the  investigation,  and  there  had 
been  no  evidence  except  the  bare  fact  of  a  deficiency, 
would  any  jury  have  found  the  prisoner  guilty  ?  Or 
suppose  the  only  evidence  had  been  that  he  had  put 
the  false  weight  in  hia  pocket  in  the  morning,  or  that 
he  had  obtained  it  previously,  would  that  have  been 
enough  ?  There  is  evidence  here  of  an  intent  to  com- 
mit a  fraud  at  some  time  or  other  ;  but  nothing  was 
done  in  pursuance  of  that  fraud  to  amount  to  an 
attempt.  Secondly,  the  property  in  the  meat  is 
wrongly  laid  in  the  master.  It  was  meat  which  should 
have  gone  to  the  soldiers.  The  master  never  expected 
to  see  it  again.  Eo  instanti  that  the  surplus  meat  was 
put  in  the  scale,  it  became  the  property  of  the  Queen. 
It  is  the  Queen,  and  not  the  master,  who  was  de- 
frauded. 

No  counsel  appeared  for  the  Crown. 

Erle  C.  J. — I  am  of  opinion  that  the  prisoner  was 
properly  convicted.  It  is  not  necessary  to  decide 
whether  the  prisoner  could  be  convicted  on  the  second 
count,  for  there  is  abundant  evidence  to  support  the 
third.  Two  points  have  been  made  on  behalf  of  the 
prisoner;  first,  that  there  was  no  overt  act  amounting 
to  an  attempt ;  secondly,  that  the  property  was  wrong- 
fully laid  in  the  master.  In  my  opinion,  Mr.  Ribton 
has  failed  on  both .  points.  As  to  the  first,  it  appears 
that  the  prisoner,  having  charge  of  the  meat,  went 
through  the  form  of  delivering  it,  but  kept  back  part 
of  what  he  ought  to  have  delivered.     Now,  if  he  had 
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actually  moved  away  with  any  part  of  the  meat,  the  I    1862. 


;,  the  I 
It  is  5; 


crime  of  larceny  would  have  been  complete,  xu  xo  chbbsemaws 
said,  however,  that  the  evidence  here  does  not  show  ^»s«- 
any  such  proximate  overt  act  as  is  sufficient  to  sup- 
port the  conviction  for  an  attempt  to  steal  the  meat. 
In  my  opinion,  there  were  several  overt  acts,  which 
brought  the  attempt  close  to  completion.  These  were, 
the  preparation  of  the  false  weight,  the  placing  it  in 
the  scale,  and  the  keeping  back  the  surplus  meat.  It 
is  almost  the  same  as  if  the  prisoner  had  been  sent 
with  two  articles,  and  had  delivered  one  of  them  as  if 
it  had  been  two.  To  complete  the  crime  of  larceny 
there  only  needed  one  thing,  the  beginning  to  move 
away  with  the  property.  The  meat  was  in  the  pri- 
soner's custody  and  under  his  control.  He  had  almost 
the  manual  comprehension  of  it,  and  had  all  but  begun 
the  asportation. 

As  to  the  second  point,  the  transaction  was  one  of 
sale;  and  the  property  was  in  the  vendor,  until  it 
passed  out  of  the  vendor  to  the  vendee  by  delivery. 
There  was  no  property  in  the  vendee  until  delivery. 
The  property  in  the  meat  was  well  laid  in  the  master. 

Blackburn  J. — I  am  of  the  same  opinion.     There 
is,  no  doubt,  a  difference  between  the  preparation 
antecedent  to  an  offence,  and  the  actual  attempt.    But,  j 
if  the  actual  transaction  has  commenced  which  would  1 
have  ended  in  the  crime  if  not  interrupted,  there  is  h 
clearly  an  attempt  to  commit  the  crime.     Then,  apply- 
ing that  principle  to  this  case,  it  is  clear  that  the 
transaction  which  would  have  ended  in  the  crime  of 
larceny  had  commenced  here. 

There  is  nothing  in  the  other  point.  The  meat 
was  the  contractor's  until  weighed  out  and  delivered, 
and,  that  not  having  been  done,  the  property  in  it 
bad  never  passed  out  of  him. 

Wilde  B. — I  am  of  the  same  opinion.     The  crime 
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1862.      the  prisoner  intended  to  commit  may  be  divided  into 

Cheesbmah's  two  parts ;  first,  the  deception  as  to  the  quantity  of 

^^^'       meat;  and,  secondly,  the  carrying  it  away.     The  first 

part  was  completed ;  but  the  prisoner  was  interrupted 

in  the  middle  of  the  transaction,  before  he  had  time 

to  carry  the  meat  away. 

Mellob  J. — I  am  of  the  same  opinion  for  the  same 
reasons. 

It  was  subsequently  discovered  that  the  hearing  of 
the  case  had  taken  place  before  four  Judges  only; 
and,  Bjeating  J.  having  taken  his  seat,  the  case  was 
again  called  on. 

Ribton^  for  the  prisoner. — I  will  not  repeat  my 
argument,  but  will  merely  call  the  attention  of  the 
Court  to  two  cases  which  I  omitted  to  refer  to  before. 
The  first  is  Regina  v.  St.  George  (a).  There  it  was 
held  that,  if  a  person,  intending  to  shoot  another,  put 
his  finger  on  the  trigger  of  a  loaded  pistol,  but  is 
prevented  from  pulling  the  trigger,  that  is  not  an 
attempt  to  discharge  loaded  arms.  The  second  is 
Regina  v.  Lewis  (6).  There  the  prisoner  took  a 
blunderbuss  from  under  his  coat  with  intent  to  shoot 
the  prosecutor,  but  was  seized  before  he  could  raise 
it  to  his  shoulder  or  point  it  directly  at  the  prose- 
cutor; and  it  was  held  that  the  acts  proved  did  not 
amount  to  an  attempt  to  discharge  the  blunderbuss. 

Eble  C.  J. — The  cases  which  have  been  cited  do 
not  induce  me  to  alter  the  opinion  I  had  previously 
formed.  There  is  a  clear  distinction  between  those 
cases,  which  depend  on  the  wording  of  a  statute,  and 
the  present,  which  is  one  of  larceny.  We  are  all  of 
opinion  that  the  conviction  must  be  afiirmed. 

Conviction  affirmed. 

(a)  9  Car.  k  P.  483.  (ft)  9  Car.  &  P.  523. 
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REGINA  V.  SARAH  SHEPHERD.  1862. 


The  following  case  was  reserved  by  Williams  J.       a  girl,  eigh- 
The  prisoner  was  indicted  for  the  murder  of  her  of  age,  was 
daughter,  Mary  Ann  Ashton^  and  tried  before  me  at  bouHn  the*' 
the  gaol  delivery  for  the  county  of  Devon  in  December  ^"^.^^^1^^^/'' 

last.  during  his 

The  case  for  the  prosecution  was  that  the  prisoner,  The  mother 
having  a  great  ill-will  towards  the  deceased,  had  pur-  omitted  to 

,  ?  -I  .  T     -  /.  1  procure  for 

posely  neglected  to  procure  a  midwife,  or  other  proper  her  the 
person,  to  attend  her  daughter,  when  she  was  taken  ^^a  midwife, 
in  labour ;  and  that,  by  reason  thereof,  she  died  in  ^^  conse- 
child-brrth.     She  was  about  eighteen  years  of  age  and  which  the 
unmarried.  fct  was  no 

The  prisoner,  nearly  four  years  before  the  trial,  had  evidence  that 

.    r  111-11  ,        r     1  /.the  mother 

married  a  second  husband,  who  was  not  the  father  of  had  the  means 
the  deceased.     After  the  marriage,  the  deceased  lived  ^5§*^fl.I. 
with  her  step- father  and  her  mother  for  some  time,  Held,  th&t 

,      -  .  •         11  .she  was  not 

and  then  went  out  to  service,  occasionally  returning  legally  bound 
to  live  with  them  when  she  was  out  of  place,  and,  at  Jhe^ak^of  a 
such  times,  working  at  glove-making  in  order  to  earn  midwife,  and 
her  subsistence.     About  the  beginning  of  the  harvest  could  not  be 
before  her  death,  (which  took  place  on  October  26th,  ^^^^^^^^^^ 
1861),  she  came  back  from  service  to  her  step-father's  terfornot 
house,  and  continued  to  reside  with  her  mother  and    ^*°^ 
her  step-father  and  their  family  till  she  died,  except 
that  she  was  absent  staying  with  an  aunt  near  Bridg- 
xoater  for  about   six  weeks,  whence  she  returned   to 
her   step-father's  house   on  Tuesday^  and  continued 
there  till  the  following  Saturday^  when  she  died. 

At  the  close  of  the  case  for  the  prosecution,  it  was 
objected  by  the  counsel  for  the  prisoner  that  she  was 
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1862.       under  no  legal  duty  or  obligation  to  procure,  or  try  to 
Shbfhsbd'8  procure,  the  attendance  of  a  midwife  for  her  daughter, 
^^^'       and  therefore,  that  she  was  not  criminally  responsible 
for  neglecting  to  do  so. 

I  told  the  jury  to  consider,  Whether  it  was  esta- 
blished by  the  evidence  that  the  death  of  Mary  Ann 
Ashton  was  attributable  to  the  prisoner's  neglect  to 
use  ordinary  diligence  in  procuring  the  assistance  of 
a  midwife,  or  other  proper  attendant,  and,  if  it  was 
not  so  established,  to  acquit  the  prisoner;  but,  if  it  was 
so  established,  then  to  consider,  secondly,  whether,  by 
so  neglecting,  she  intended  to  bring  about  the  death 
of  her  daughter,  and  if  so,  I  told  the  jury  to  convict 
her  of  murder,  but  if  not,  of  manslaughter. 

The  jury  convicted  her  of  manslaughter.  But  I 
respited  the  judgment,  in  order  to  obtain  the  opinion 
of  this  Court,  whether  the  objection  to  the  conviction 
was  well  founded. 

This  case  was  argued,  on  the  25th  of  Jamuiry, 
1862,  before  Erle  C.  J.,  Wightman  J.,  Williams  J., 
Wilde  B.  and  Mellob  J. 

The  prisoner  was  unable,  from  poverty,  to  instruct 
counsel;  but,  at  the  request  of  the  Court,  H.  J.  Cole^ 
who  had  defended  the  prisoner  upon  her  trial,  argued 
the  case  as  amicus  curice. 

Cole.  —  The  conviction  must  be  quashed.  Pre- 
viously to  the  late  statute  (a),  the  indictment  must 
have  set  forth  the  means  by  which  the  death  of  the 
deceased  was  caused.  It  must  have  been  caused 
either  by  an  act  of  mis-feasance  or  non-feasance.  If 
the  act  is  one  of  non-feasance,  it  must  be  shown  that 
the  party  charged  was  under  an  obligation  to  perform 
the  act  omitted,  and  had  the  means  of  fulfilling  that 
obligation. 

(a)  14  &  15  Vict.  c.  100,  s.  4. 
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Williams  J. — It  would  have  been  sufficient,  if  the       1862. 
indictment   had  shown   facts  from  which   the  duty    sbkphbbd*8 
would  arise,  without  setting  forth   the  duty  itself. 
The  duty  might  be  implied  by  law  from  the  facts 
stated. 

Cole. — No  doubt.  But  there  must  be  a  duty,  and 
the  duty  must  arise  either  from  contract  or  relation- 
ship. Here  there  was  clearly  no  duty  from  contract; 
but  it  is  contended  on  the  part  of  the  prosecution  that, 
from  the  facts  as  stated,  there  arose  a  duty  from  the 
relationship  existing  between  the  prisoner  and  the 
deceased.  Now,  there  was  no  duty  on  the  mother  or 
step-father  here  to  support  this  girl.  The  case  of 
JRegina  v.  St  BotolpKa^  Aldgale  (a),  in  which  it  was 
held,  upon  the  construction  of  the  43  Eliz.  c.  2,  s.  7, 
that  a  step-father  was  bound  to  support  his  step- 
child during  the  life  of  the  wife,  has  been  overruled 
in  the  subsequent  case  of  Rex  v.  Munden  (6),  where 
it  was  held  that  the  relationship  meant  by  that  statute 
was  blood  relationship  only.  The  cases  on  the  sub- 
ject are  fully  set  out  and  commented  upon  in  Cooper 
V.  Martin  (<?),  in  which  Rex  v.  Munden  {b)  was  ap- 
proved of  and  followed.  It  is  submitted,  therefore, 
that  neither  the  step-father  nor  the  mother  was  bound 
to  support  the  woman's  child  by  a  former  husband 
before  the  4  &  5  Wm.  4,  c.  76,  s.  57.  That  statute 
makes  the  step-father  liable  for  its  support,  until  the 
child  is  sixteen,  but  not  afterwards.  Then,  if  they 
are  not  bound  to  supply  the  child  with  food,  neither 
are  they  bound  to  supply  it  with  medical  attendance. 
In  Rex  V.  Frieiid  (d),  the  general  opinion  of  the 
Judges  was,  ^^That  it  was  an  indictable  offence,  as 
a  misdemeanor,  to  refuse  or  neglect  to  provide  suffi- 


(fl)  Fol.  54.  (c)  4  East,  76. 

(ft)  1  Str.  190.  (</)  Ru8S.  &  Ry.  20. 
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1862.  cient  food,  bedding,  &c.,  to  any  infant  of  tender  years^ 
Shbphebd*8  unable  to  provide  for  and  take  care  of  itself,  (whether 
^**®*  such  infant  were  diild^  apprentice  or  servant)^  whom  a 
man  was  obliged  by  duty  or  contract  to  provide  for,  so 
as  thereby  to  injure  its  health;  but  that,  in  that  case, 
the  indictment  was  defective  in  not  stating  the  child 
to  be  of  tender  years,  and  unable  to  provide  for 
itself"  In  Russell  on  Crimea  and  Misdemeanors^  it  is 
said  that,  where  the  wife  is  to  be  considered  merely  as 
the  servant  of  the  husband,  she  will  not  be  answer- 
able for  the  consequences  of  his  breach  of  duty,  how- 
ever fatal:  Rex  v.  Squire  {a).  Rex  v.  Saunders  {b) 
is  to  the  same  effect.  There  Alderson  B.  says,  "  The 
prisoner  is  indicted  as  a  married  woman.  If  her  hus- 
band supplied  her  with  food  for  this  child,  and  she 
wilfully  neglected  to  give  it  to  the  child,  and  thereby 
caused  its  death,  it  might  be  murder  in  her.  In 
these  cases  the  wife  is  in  the  nature  of  the  servant 
of  the  husband.  It  does  not  at  all  turn  upon 
the  natural  relation  of  mother.  To  charge  her,  you 
must  show  that  the  husband  supplied  her  with  food  to 
give  to  the  child,  and  that  she  wilfully  neglected  to 
give  it." 

Erle  C.  J. — The  wife  is  not  liable,  unless  it  is 
shown  that  the  husband  enal^led  her  to  perform  the 
duty  attempted  to  be  cast  upon  her. 

Cole. — No.  The  same  point  was  similarly  decided 
in  Regina  v.  Edwards  (c).  There  was  no  duty  on  the 
mother  in  this  case.     The  girl  was  of  full  age. 

Williams  J. — The  verdict  must  be  taken  to  have 
found  that  the  prisoner  could  have  got  a  midwife,  if 
she  had  chosen.  I  distinctly  told  the  jury  that,  if  she 
had  no  means  of  obtaining  the  services  of  a  midwife, 

(a)  1  Russ.  C.  &  M.  19,  3rd  ed.,  (b)  7  Car.  &  P.  277. 

hj  Mr.  Greaves.  (c)  8  Car.  &  P.  611. 
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they  ought  to  acquit  her.     It  must  be  taken  that  she      1862. 
had  such  means.  Shephebd^s 

Mbllor  J. — And  had  funds?  ^^' 

Williams  J. — It  did  not  appear  whether  she  had 
funds  or  not. 

£rle  0.  J, — By  ordinary  care  she  might  have  got 
a  midwife. 

WiGHTMAN  J. — That  is,  by  going  to  a  greater  or  less 
distance,  where  a  midwife  would  have  been  found,  who 
would  have  attended. 

Cole. — It  is  admitted  that  there  was  the  physical 
ability  to  get  a  midwife;  but  there  was  no  legal  duty 
requiring  her  to  do  so. 

Wilde  B — Your  argument  is  founded  on  the 
absence  of  any  legal  obligation. 

Cole. — It  is.  Where  there  is  no  obligation,  there  is 
no  criminal  responsibility.  There  was  no  more  duty 
on  her  to  get  a  midwife  than  on  any  stranger. 

Wilde  B. — You  contend  that  the  duty,  if  any, 
arising  from  the  presence  of  the  girl  in  the  house, 
bound  the  husband  and  not  the  wife. 

Cole. — I  do.  In  Regina  v.  Chandler  (a)  there  was 
no  evidence  that  the  prisoner,  a  single  woman,  had  the 
actual  possession  of  means  to  support'her  child;  and, 
although  it  was  proved  that  she  could  have  obtained 
such  means  by  applying  to  the  relieving  officer  of  the 
union,  it  was  held  that  that  was  not  sufficient.  There 
Pollock  C.  B.  says,  "  It  is  not  sufficient  to  prove  that 
the  prisoner  might  by  possibility  have  obtained  the 
necessary  means."  In  Regina  v.  Hogan  (Jb)  judgment 
was  arrested  on  the  ground  that  the  indictment  omitted 
to  aver  that  the  prisoner  had  the  means  of  supporting 
the-bhild. 

Eblb  C.  J. — In  Chandler's  Case  {a)  the  prisoner 

(a)  Dears.  C.  C.  453.  (h)  2  Den.  C.  C.  277. 
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1862,  had  the  means  in  the  sense  that,  if  she  had  asked  the 
ShbphbrdT  relieving  officer,  she  would  have  obtained  support  for 
^*®®"  the  child.  So  here  the  prisoner  had  means  in  the 
sense  that  she  could  have  asked  the  midwife  to  come 
in.  Sh^  had  not  what  may  be  called  manual  control 
of  the  means.  She  had  to  go  and  ask  a  third  person 
for  help. 

S.  Carter^  (Bere  with  him),  for  the  Crown. — The 
cases  cited  do  not  bear  on  the  point  in  question.  It 
was  the  natural  duty  of  the  prisoner  to  take  steps  to 
preserve  the  life  of  her  daughter;  BlacJcstone^s  Com- 
mentaries  by  Stephen  (a).  The  duty  of  parents  towards 
their  children,  when  young,  is  clear.  It  is  not  clear 
that  that  duty  ceases  at  any  time.  The  duty  here 
was  incumbent  on  the  wife,  as  the  husband  was  absent 
the  whole  of  the  day. 

Williams  J. — That  is  a  material  fact,  and  ought  to 
have  been  stated  in  the  case.  He  had  gone  out  for 
his  day's  work,  and  was  not  at  home,  when  his 
daughter  was  taken  in  labour. 

Carter. — The  duty  naturally  incumbent  on  the 
woman  is  supported  by  the  duty  imposed  by  the  43 
Eliz.  c.  2,  s.  7.  That  statutory  duty  is  continued  by 
the  5  Geo.  1,  c.  8;  the  59  Geo.  3,  c.  12,  s.  26;  and 
the  4  &  5  Wm.  4,  c.  76.  In  Russell  on  Crimes  (6), 
there  is  a  query  by  the  learned  editor,  whether  cases 
may  not  occur  where  the  wife  would  be  legally  bound 
to  apply  for  relief  to  the  parish  officers.  That  point 
came  under  discussion  in  Regina  v.  Vann  (c).  In 
Regina  v.  Mabbett  (d)  Eble  J.  is  said  to  have  been  of 
opinion  "that  a  woman  who,  having  a. child,  neglects 

(a)  drd  ed.,  toI.  2,  p.  281.  his  deceased  child,  if  he  had  the 

(b)  Vol.  1,  p.  498,  3rd  ed.,  bj  means  of  so  doing,  yet  he  was  not 
Mr.  Greaves.  bound  to  applj  to  the  guardians 

(c)  5  Cox  Crim.Cns.379.  There,  for  a  loan  for  the  purpose, 
however,  it  was  held  that,  although  (d)  6  Cox  Crim.  Cas.  339. 
the  defendant  was  bound  to  bury 
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for  four  or  five  days  going   to   thff  union  for  the       1862. 
purpose  of  getting  support  for  it,  she  knowing  that   Shbphbbd's 
such  neglect  would  be  likely  to  produce  the  death  of       ^**®- 
the  child,  it  would  be  manslaughter.'' 

Erle  C.  J. — What  became  of  the  prisoner  in  that 
case? 

Carter. — She  was  acquitted. 

Erle  C.  J. — I  should  have  been  very  much  sur- 
prised, if  any  one  had  been  convicted  before  me  of 
felony  in  not  applying  to  a  relieving  oflScer  for  food  (a). 

Carter. — Here  the  jury  must  be  taken  to  have 
found  that  there  was  a  criminal  neglect  on  the  part 
of  the  mother.  From  the  circumstances  of  the  case 
there  could  not  be  a  continued  neglect  for  four  or 
five  days  as  required  in  Regina  v.  Mdbbett  {b).  In 
Regina  v.  Middleship  (c)  it  was  held  that,  if  a 
woman  has  the  means  and  power  of  obtaining  such 
assistance  as  may  save  the  life  of  her  child,  and  - 
neglects  to  do  so,  she  is  guilty  of  manslaughter. 
There  the  child  was  newly  born ;  but  the  age  is  not 
material.  If  there  is  power  to  obtain  assistance 
and  a  voluntary  abstinence  from  doing  so,  it  is  man- 
slaughter. Then,  does  the  duty  cease  to  exist  because 
the  girl  is  eighteen  years  of  age  ?  In  Marriott's  Case  {d)j 
the  prisoner  was  convicted  of  manslaughter  in  neg- 
lecting to  provide  necessaries  for  the  use  of  an  old 
woman  who  was  in  no  way  related  to  him.  So  here 
the  girl  could  not  possibly  procure  assistance  for  her- 
self. Further,  it  is  contended  that  there  was  an  im- 
plied contract  on  the  part  of  the  mother  to  supply 
this  girl  with  necessary  assistance  in  her  labour.     In 

(a)  It  will  be  seen  by  the  report  in  the  words  quoted  in  the  text, 
that    the  case  was    tried    before  (b)  5  Cox  Grim.  Gas.  339. 

Mabti^  B.,  who  referred  to  Esui  (c)  5  Gox  Grim.  Gas.  275. 

J.  for  his  opinion,  which  was  given         (d)  8  Car.  &  F.  425. 
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1863.       Cheeseman^s  Cdse  (a)  there  was  only  the  relationship 
Shefhebd*s   of  aunt  and  niece* 

ca^e.  WiQHTMAN  J.— That  case  is  totally  different.   There 

there  was  actual  violence. 

Carter. — In  Ferguson's  Case  (A)  the  prisoner,  who 
had  undertaken  to  attend  upon  a  woman  in  childbirth, 
was  indicted  for  neglecting  to  take  proper  care  of  her, 
by  means  whereof  she  died,  and  was  convicted  of 
manslaughter.  Here  the  prisoner  undertook  to  attend 
upon  her  daughter. 

Mellor  J. — There  is  no  evidence  of  that. 

Carter — In  Regina  v.  Walters  (c)  Coltman  J.  says, 
"  If  a  party  so  conducts  himself  with  regard  to  a 
human  being,  which  is  helpless  and  unable  to  provide 
for  itself,  as  must  necessarily  lead  to  its  death,  the 
crime  amounts  to  murder."  So  a  gaoler  may  be  guilty 
of  manslaughter,  if  he  neglects  to  supply  his  prisoner 
with  necessaries;  Eex  v.  Huggins  (d).  In  Bex  v. 
Simpson  (e)  it  was  held  that  a  man  has  no  right  to 
hazard  the  consequences  in  a  case  in  which  medical 
assistance  may  be  obtained ;  and  that,  if  death  ensues 
by  reason  of  his  not  obtaining  such  assistance,  he  is 
guilty  of  manslaughter. 

Erle  C.  J. — We  have  to  see  whether,  on  the  facts 
stated  to  us,  there  was  an  omission  of  any  duty  ren- 
dering the  prisoner  liable  to  be  convicted  of  felony. 
It  is  important  that  the  boundaries  of  crime  should  be 
well  defined.     They  are  not  so  definite  as  they  might 

(a)  7  Car.  &  P,  455.  soner,  not  being  of  medical  cduca- 

(b)  1  Lewin,  181.  tion,  had,  with  no  evil  intention, 

(c)  1  Russ.  C.  &  M.  p.  488,  3rd  administered  a  solution  of  corro- 
ed.,  by  Mr.  Greaves.  sive  sublimate  to  the  deceased.  The 

(d)  2  Str.  882 ;  S.  C.  Ld.  Rajm.  case  has,  however,  been  doubted. 
1574.  See  Mr.  Greaves's  note,  1  Russ.  C. 

(0  1  Lew.  172.    There  the  pri-      &  M.  495. 
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be  in  cases  of  negligence;  and  our  duty  is  to  consider       1862. 
and  see  whether  there  are  any  facts  here  to  bring  this   ShephebdV 
case  within  the  principle  of  any  of  the  cases  where  the       ^^®- 
omission  of  a  duty  resulting  in  death  has  been  held  to 
be  manslaughter.    The  facts  of  the  case  are,  that  the 
prisoner  did  not  procure  the  aid  of  a  midwife  for  her 
daughter  during  child-birth.     In  consequence  of  her 
omitting  to  do  so,  a  difficulty  occurred,  and  death 
ensued.     Was  there  a  breach  of  duty  for  which  she 
would  be  responsible  in  a  criminal  Court  in  not  ob- 
taining that  aid  ?   We  must  take  it  that,  if  she  had 
used   ordinary  care,  she  would  have   procured   the 
attendance  of  a  midwife;  that  she  knew  where  a  mid- 
wife could  be  found;  and  that,  if  the  midwife  had 
been  summoned,  she  would  have  attended.     Of  course 
her  skill  must  have  been  paid  for;  and  there  is  no 
evidence  that  the  woman  had  the  means  at  her  com- 
mand of  paying  for  that  skill.     The  midwife  would 
probably  have  attended  without  being  paid.     Yet  the 
prisoner  cannot  be .  criminally  responsible  for    not 
asking  for  that  aid  which,  perhaps,  might  have  been 
given  without  compensation.     Aid  of  this  kind  is  not 
always  required  in  child-birth ;  and  sometimes  no  ill 
consequences  result  from  its  absence.     Here,  however, 
it  was  wanted,  and  was  not  applied.     These  facts  do 
not  seem  to  me  to  fall  within  the  principle  of  any  of 
the  cases  that  have  been  cited.     The  cases  where  the 
person,  whose  death  is  caused,  has, been  brought  into 
circumstances  where  he  cannot  help  himself,  as  by  im- 
prisonment, by  the  act  of  the  party  charged  are  clearly 
distinguishable.      There  the  persons  imprisoned  are 
helpless,  and  their  custodians,  by  the  fact  of  their 
being  so,  have  charged  themselves  with  the  support 
of  their  prisoners.     The  case  of  parent  and  child  of" 
tender  years  is  also  distinguishable,  as  are  the  other 
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1862.  cases  where  sucli  a  duty  is  imposed  by  law  or  contract, 
SHXPHEKD's/as  in  the  case  of  master  and  apprentice.  Here  the 
girl  was  beyond  the  age  of  childhood,  and  was  entirely 
emancipated.  Then,  being  in  the  prisoner's  house, 
she  is  brought  to  bed^  and  the  mother  omits  to  pro- 
cure her  a  midwife.  I  cannot  find  any  authority  for 
saying  that  that  was  such  a  breach  of  duty  as  renders 
her,  in  the  event  which  ensued,  liable  to  the  conse- 
quences of  manslaughter. 

WiixiAMS  J. — I  am  of  the  same  opinion  and  for 
the  same  reasons.  There  was  no  legal  duty  binding 
the  prisoner  to  procure  the  aid  of  a  midwife. 

Williams  J. — I  am  of  the  same  opinion.  No  doubt, 
the  prisoner  is  morally  guilty;  but,  legally,  she  is  not 
punishable. 

Wilde  B.  and  Mellob  J.  concurred. 

Conviction  quashed^ 
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REGINA  V.  JOHN  JENNISON.  1862. 


The  followinff  case  was  reserved  by  Cockburn  C.  J.  ^  feise  pre- 

*^  •'  tence  as  to 


essential  ; 


John  Jennison  was  indicted  and  tried  before  me,  at  an  existing, 

*  ■  foot 
aixi 

8/.  of  one  Ann  Hayes  by  false  pretences.  ^^  indict- 


the  last  Assizes  for  the  county  of  Derby ^  for  obtaining  ^^"uJti^n 


The  prisoner,  who  had  a  wife  living,  had  repre-  obtaining 
sented  himself  to  the  prosecutrix,  who  was  a  single  ^JJ^^Jr^f 
woman  in  service,  as  an  unmarried  man,  and,  pre-  tences, 
tending  that  he  was  about  to  marry  her,  induced  her  -^  united  * 
to  hand  over  to  him  a  sum  of  8/.  out  of  her  wages  3'j!;lf^ 

°        promises, 

received  on  leaving  her  service,  representing  that  he  which  alone 
would  go  to  Liverpool  and  with  the  money  furnish  a  have  sup- 
house  for  them  to  live  in,  and  that  having  done  so  he  ported  £he 
would  return  and  marry  her.     Having  obtained  the 
money,  the  prisoner  went  away,  and  never  returned. 

The  prosecutrix  stated  that  she  had  been  induced 
to  part  with  her  money  on  the  faith  of  the  represen- 
tations of  the  prisoner  that  he  was  a  single  man,  that 
he  would  furnish  a  house  with  the  money,  and  would 
then  marry  her. 

There  was  no  doubt  that  these  representations  were 
false,  and  that,  morally,  the  money  had  been  obtained 
by  false  pretences.  But  it  was  contended  on  the  part 
of  the  prisoner  that,  as  the  prosecutrix  had  been  in- 
duced to  part  with  her  money  by  the  joint  operation 
of  the  three  representations  made  by  the  prisoner — 
that  he  was  unmarried,  that  he  would  furnish  a  house 
with  the  money,  and  that  he  would  then  marry  her, — 
and  as  only  the  first  of  these  pretences  had  reference 
to  a  present  existing  fact,  while  the  others  related  to 

VOL.  I.  .  N  L.  &  c. 
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1862,       things  to  be  done  infutaro^  the  indictment  could  not 
Jbkni8on*8    be  maintained. 

I  reserved  the  point,  and,  the  prisoner  having  been 
convicted,  have  now  to  request  the  decision  of  the 
Court  upon  the  question. 

This  case  was  considered,  on  the  26th  of  AprU^  1862, 
by  Erlb  C.  J.,  Mabtin  B.,  Channell  B.,  Blackbubn  J. 
and  Keating  J. 

No  counsel  appeared  on  either  side. 

Eblb  C.  J. — In  this  case  we  are  all  of  opinion  that 
the  prisoner  was  properly  convicted.  He  was  in- 
dicted for  obtaining  money  by  false  pretences,  the  false 
pretences  being,  that  he  was  an  unmarried  man,  that 
he  would  marry  the  prosecutrix,  and  that  with  the 
money  she  was  to  give  him  he  would  furnish  a  house 
for  them  to  live  in.  Now,  it  is  clear  that  a  false  pro- 
mise cannot  be  the  subject  of  an  indictment  for  obtain- 
ing money  by  false  pretences.  Here,  however,  we 
have  the  pretence  that  he  was  an  unmarried  man. 
This  was  false  in  fact,  and  was  essential,  for  without 
it  he  would  not  have  obtained  the  money.  Then  this 
false  fact  by  which  the  money  is  obtained  will  sustain 
the  indictment,  although  it  is  united  with  two  false 
promises,  neither  of  which  alone  would  have  supported 
the  conviction. 

Conviction  affirmed  (a). 

(a)  The  same  point  has  been      (Dean.  &  B.  C.  C.  449)  and  ile^na 
similarlj  decided  in  Regina  v.  Fry      v.  Weit  (Dears.  &  B.  C.  C.  575). 
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REGINA  V.  JAMES  FITCH.  _^^  _ 

REGINA  V.  JOHN  HOWLEY. 

The  following  case  was  reserved  by  Wiohtman  J.     ^^""^e'^® 

At  the  last  Kingston  Assizes  two  men,  named  James  ticket  is  a 
Filch  and  John  Howhj/^  were  severally  convicted  before  ^ney*witbin 
me  of  uttering  forged  receipts  for  money;   and  the  ^^^^^^^%m 
question  is,  whether  the  document,  which  in  each  Viet,e,n, 
case  was  uttered  by  the  prisoners  respectively,  is  a  '*  ^^" 
receipt  for  money  within  the  meaning  of  the  24  &  25 
Vict.  c.  98,  s.  23. 

The  prisoners  were  two  of  the  carmen  employed  by 
The  South  Western  Bailway  Company^  who  every  even- 
ing repay  their  carmen  any  sums  they  have  expended 
during  the  day  for  passing  with  their  vans  or  carts 
through  any  turnpikes ;  and  each  of  the  prisoners 
produced  and  gave  to  the  officer  of  the  Company, 
whose  duty  it  was  to  pay  them  or  allow  them  in 
amount  any  money  they  had  expended  in  passing 
through  the  St  Jameses  turnpike  gate,  a  false  ticket, 
in  form  and  colour  resembling  those  issued  at  that 
gate,  as  a  voucher  for  their  having  passed  through 
the  gate  and  paid  the  tolls,  whereas  they  had  not 
passed  through  that  or  any  of  the  gates  belonging  to 
the  trust,  or  paid  the  tolls. 

The  document  in  form  is  as  follows : — 


BermondBey,  Botherhithe 
19/2  &  Deptford  Hoads.  1/- 

St.  James's  Gate. 
18 
Clears  Fort  Place,  East  Lane,  Plough  Bridge, 
St.  James's  China  Hall,  Botherhithe,  New 
Bead,  Qibraltar,  Swan  Bar,  and  on  ail  side 
Bars  of  the  Trust. 


N   2 
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1862. 


Pitch's 
Case. 


and  is  an  imitation  of  a  turnpike  ticket  given  upon 
passing  through  the  St.  James's  gate.  The  figure  1/- 
upon  the  right  hand  side  indicates  that  1^.  has  been 
paid  upon  passing  through  the  turnpike  gate.  If  a 
larger  or  smaller  sum  than  1^.  is  paid,  the  sum  actu- 
ally paid  is  inserted;  and  the  Is.  marked  upon  the 
copy  set  out  in  this  case  is  merely  introduced  as  a 
specimen  of  the  form. 

The   prisoners  are  now  undergoing  the  sentence 
which  I  passed  at  the  time. 


This  case  was  considered,  on  the  26th  of  Aprils  1862, 
by  Eble  C.  J.,  Mabtin  B.,  Channell  B.,  Blackbubn  J. 
and  Eeating  J. 

No  counsel  appeared  for  the  prisoner  (a). 

C  W.  Wood^  for  the  Crown,  was  not  called  upon 
to  argue. 

The  OouBT  aflSrmed  the  conviction. 

Conviction  affirmed. 


(a)  Jl  Thompson  stated  that  he 
had  been  instructed  on  behalf  of 
the  prisoner  at  the  trial,  and  that, 
not  having  at  the  time  access  to 
the  General  Turnpike  Act,  3  Oeo, 
4,  c.  126,  he  had  taken  the  objec- 
tion that  the  document  produced 
was  merelj  a  pass  and  not  a  receipt 
for  money ;  that  he  had  since  con- 
sulted the  Act,  and,  finding  his 
objection  untenable,  had  suggested 
that  it  was  useless  to  instruct  any 
one  to  argue  the  case  on  behalf  of 
the  prisoner.  The  3  Oeo.  4,  c.  126, 
s,  37,  after  directing  the  trustees 
to  put  up  a  table  of  the  tolls,  pro- 
ceeds as  follows:— ^' And  the  said 
trustees  or  commissioners  shall  also 
provide  tickets  denoting  the  pay- 


ment of  toU^  and  on  such  several 
tickets  shall  be  named  and  specified 
the  name  of  the  gate  at  which  the 
same  respectively  shall  be  delivered, 
and  also  the  names  of  the  several 
gates  freed  by  such  payment,  one 
of  which  tickets  shall  be  delivered 
gratis  to  the  person  paying  the  toll ; 
and  on  the  production  of  such 
ticket  at  any  gate  or  gates  therein 
mentioned  as  being  cleared  as  afore- 
said by  the  payment  of  the  toll  at 
the  gate  where  such  ticket  was  de- 
livered, the  person  producing  the 
same  shall  pass  through  the  gate  or 
gates  therein  mentioned  without 
paying  any  further  or  additional 
toll.**  See  similar  provbions  in  the 
4  Geo.  4,  c.  95,  s.  28. 
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REGINA  V.  FRANCIS  FRETWELL.  1B62. 


The  following  case  was  reserved  by  Cockburn  C.  J.  The  prigoner 

Francis  Fretwell  was  indicted  and  tried  before  rae,  by  A^  who 
at  the  last  Assizes  for  the  county  of  Nottingham,  for  l^^^f^""^ 
the  wilful  murder  of  Elizabeth  Bradley.  get  for  her 

The  deceased  had  died  from  the  effects  of  corrosive  corrosive 
sublimate  taken  for  the  purpose  of  producing  abortion.  Jhe  pu^^' 

The  poison  had  been  procured  for  her  by  the  pri-  of  producing 
soncr,  with  full  knowledge  of  the  purpose  to  which  it  which  he  did 
was  to  be  applied ;  but  there  was  ground  for  believing  tnowtedge 
that  the  prisoner,  in  procuring  the  poison,  had  acted  ©^  the  pur- 
at  the  instigation  of  the  deceased  and  under  the  in-  {Ttnis  tT be 
fluence  of  threats  by  her  of  self-destruction  if  the  2^^^^^^^ 
means  of  producing  abortion  were  not  supplied  to  her.  in  the  pri- 

oi  •    1  I*    .         •  .  0oner*8  ab- 

She  was  a  married  woman,  living  m  service,  sepa-  sence,  and 

rately  from  her  husband,  and  had  become  pregnant  f  ^^eJJce^'^' 

by  the  prisoner.     She  had  endeavoured  to  purchase  The  jury 

corrosive  sublimate  herself,  but  the  druggists  to  whom  t^eVisOTier 

she  had  applied  having  refused  to  furnish  it  to  her,  ^^^  ?°5^ 

^*^  ,     o  .  m  •  administer 

she  had  urged  the  prisoner  to  procure  it.     The  prisoner  the  poison  to 

was  not  present  when  the  poison  was  taken.  he?to  take^^ 

The  facts  in  question  occurred  in  the  month  of  |t.— HeW, 

•  ••■  •  ^  matj  even  ii 

Jub/j  1861,  anterior  to  the  coming  into  operation  of  the  woman 
the  24  &  25  Vict  c.  100.  l^Xitri' 

The  jury,  upon  questions  specially  put  to  them  by  ««ne^  could 
me,  upon  the  evidence,  expressly  negatived  the  fact  victedof 
of  the  prisoner  having  administered  the  poison  to  the  ^JlJ^r^as  a 
deceased,  or  caused  it  to  be  taken  by  her.     They  found,  principal  or 

as  an  acces' 

specially,  that  the  prisoner  procured  the  poison,  and  sory  before 
delivered  it  to  the  deceased,  with  a  knowledge  of  the  *^®  ^*'''*- 
purpose  to  which  she  intended  to  apply  it,  and  that 
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1862.       he  was  therefore  accessory  before  the  fact  to  her  taking 
Fkktwfll's  poison  for  the  purpose  of  procuring  abortion. 

^ase.  Upon  this  finding  I  directed  the  jury  to  return  a 

verdict  of  wilful  murder  against  the  prisoner,  reserving 
for  the  consideration  and  decision  of  the  Court  of 
Criminal  Appeal  the  question  whether  such  verdict 
was  right  in  point  of  law. 

In  giving  such  direction  I  acted  in  deference  to 
the  authority  of  the  case  of  Bex  v.  Russell  (1  Mood. 
C.  C.  R.  356);  but  it  appearing  to  me  doubtful  how 
far  the  ruling  of  the  Judges  in  that  case,  that,  if  poison 
be  taken  by  a  woman  to  produce  abortion  and  death 
ensues,  the  woman  is  felo  de  se,  could  be  upheld ;  and 
still  more  so,  how  far  a  man,  accessory  to  the  misde- 
meanor of  a  woman  in  taking  poison  for  the  purpose 
of  producing  abortion,  can  properly  be  held  to  be 
accessory  to  the  self-murder  of  the  woman,  if,  contrary 
to  the  intention  of  the  parties,  death  should  be  the 
consequence,  I  have  reserved  these  points  for  the 
consideration  of  the  Court. 

A  further  question  arises  as  to  the  admissibility  of 
the  depositions  of  the  deceased,  upon  which  the  case 
against  the  prisoner  mainly  depended. 

Her  evidence  having  been  taken  on  a  charge  against 
the  prisoner  of  having  administered,  or  caused  to  be 
taken,  poison  in  order  to  produce  abortion,  it  was 
objected  that  the  depositions  were  not  admissible  on 
the  present  charge,  as  being  substantially  different 
from  the  one  on  which  the  evidence  had  been 
taken. 

I  was  disposed  to  think  that,  the  transaction  being 
the  same,  the  evidence  was  admissible,  although,  in 
consequence  of  the  death  of  the  woman  having  super- 
vened, the  charge  had  assumed  a  different  shape  and 
character.  I,  however,  reserved  this  question  also  for 
the  consideration  of  the  Court. 
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This  case  was  considered,  on  the  26th  oi  April,  1862,       1862. 
by  Erlb  C.  J.,  MabtinB.,  Channbll  B.,  Blackbubn  J.  fbbtwbll'b 
and  Keating  J.  ^•**- 

Ko  counsel  appeared  on  either  side. 

Eble  C.  J. — The  prisoner  in  this  case  was  convicted 
of  murder;  and  the  question  for  us  is  whether,  upon 
the  facts  stated,  he  was  properly  convicted.  The  de- 
ceased, Elizabeth  Bradley,  was  pregnant,  and,  for  the 
purpose  of  producing  abortion,  took  a  dose  of  corro- 
sive sublimate,  which  had  been  procured  for  her  by 
the  prisoner  with  a  full  knowledge  of  the  purpose  to 
which  it  was  to  be  applied.  ^  In  procuring  the  poison, 
the  prisoner  had  acted  at  the  instigation  of  the  de- 
ceased, and  under  the  influence  of  threats  by  her  of 
self-destruction  if  the  means  of  procuring  abortion 
were  not  supplied  to  her.  Then  the  case  sets  out  the 
reasons  which  caused  the  woman  to  be  so  desirous 
of  preventing  her  state  becoming  known.  The  jury 
expressly  negatived  the  fact  of  the  prisoner  having 
administered  the  poison  to  the  deceased,  or  caused  it 
to  be  taken  by  her;  but  they  found  that  he  had  de- 
livered it  to  her,  with  a  knowledge  of  the  purpose  to 
which  she  intended  to  apply  it,  and  that  he  was  there- 
fore accessory  before  the  fact  to  her  taking  poison  for 
the  purpose  of  procuring  abortion.  Chief  Justice 
CocJdmm  thereupon,  on  the  authority  of  RusseWa 
Case  (a),  directed  the  jury  to  return  a  verdict  of 
wilful  murder  against  the  prisoner,  and  reserved  the 
case  for  the  consideration  of  this  Court.  Now,  upon 
the  facts  stated,  the  present  .case  appears  to  me  to 
diflTer  materially  from  that  of  Rex  v.  Russell  (a). 
There  the  prisoner,  finding  the  woman  to  be  preg- 

(a)  1   Mood.  C.  C.  356.     See  able  on  the  same  ground,  viz.,  that 

Regina  v.  Oaylor,  Dears.  &  B.  C.  C.  the  prisoner  there  instigated  the 

288,  which  is  to  the  same  effect,  and  woman  to  take  the  drug, 
which  appears  to  be  distinguish- 
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1862.  nant,  of  his  own  motion  procured  arsenic,  gave  it  to 
rBETWKu.'8  the  woman,  and  instigated  and  persuaded  her  to  take 
^*^-  it,  for  the  purpose  of  procuring  a  miscarriage;  and  the 
woman  took  it  knowingly,  with  the  like  intent  of  pro- 
curing a  miscarriage,  and  thereby  caused  her  own 
death.  The  Judges]]  held  that  Jt  was  a  misdemeanor 
in  her  to  take  arsenicffor  the  purpose  of  procuring 
abortion ;  that,  having  thereby^caused  her  own  death, 
she  yrsLs/elo  de  se ;  and  that  ^the  prisoner  was  an  [ac- 
cessory before  the^  fact*^to  the  [murder.  Now,  there 
appears  to  me. to  be  a  very  marked  distinction  between 
the  conduct  of  the  prisoner,  FretweU,  in  this  case,  and 
the  conduct  of  the  prisoner,  RusaeUy  in  the  case  I  have 
already  referred  to.  In  the  latter  case,  Russell  insti- 
gated  and  persuaded  the  woman  to  take  the  arsenic. 
In  the  present  case,  the  prisoner  was  unwilling  that 
the  woman  should  take  the  poison.  He  procured  it 
for  her  at  her  instigation,  and  under  a  threat  by  her 
of  self-destruction.  Ue  did  not  administer  it  to  her, 
or  cause  her  to  take  it,  and  the  facts  of  the  case  are 
quite  consistent  with  the  supposition^that  he  hoped 
and  expected  that  she  would  change  her  mind  and 
would  not  resort  to  it.  Then,  the  cases  being  distin- 
guishable, it  is  unnecessary  to  decide  whether  in  this 
case  the  woman  was  f eh  de  se.  I  am  the  more  forti- 
fied in  my  opinion  by  looking  at  the  late  statute  for 
consolidating  and  amending  the  law  relating  to  offences 
against  the  person  (a).  By  sect.  58  of  that  statute, 
any  woman  administering  poison  to  herself  with  intent 
to  procure  miscarriage,  and  any  person^administering 
it  to  her  or  causing  it  to  be  taken  by  her  with  the  like 
intent,  is  guilty  of  felony.  By  sect.  59,  any  one  sup- 
plying or  procuring  any  poison,  knowing  that  the 
same  is  intended  to  be  used  with  intent  to  procure 
miscarriage,  is  guilty  of  a  misdemeanor.     The  crime, 

(a)  24  8c  25  Vict,  c*  100. 
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therefore,  of  procuring  or  supplying  the  poison  is  one       1862. 
of  a  totally  different  character  from  that  of  adminis-   Fbktwbll's 
tering  it,  or  causing  it  to  be  taken.     My  opinion  is,        ^'^• 
that  the  prisoner  was  not  guilty  of  murder,  and  that 
the  conviction  must  be  quashed. 

Mabtin  B. — I  am  of  the  same  opinion.  The  acts 
of  the  prisoner  were  too  remote  from  the  death  of  the 
woman  to  make  him  guilty  of  murder. 

Channell  B.— I  am  of  the  same  opinion  with  the 
Lord  Chief  Justice,  and  for  the  reasons  which  he  has 
given. 

Blacebubn  J. — I  am  of  the  same  opinion.  Ac- 
cording to  the  finding  of  the  jury,  the  prisoner  neither 
administered  the  poison  nor  caused  it  to  be  taken  by 
the  woman,  and  therefore  was  not  a  party  to  what 
took  place  in  such  a  way  as  to  make  what  he  did 
amount  to  murder. 

Keating  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 


REGINA  t;.  WILLIAM  STEPHEJISON.  1862. 


The  following  case  was  stated  by  the  Chairman  of  There  may 
Quarter  Sessions  for  the  North  Riding  of  Yorkshire.      ^^tgti 

The  prisoner  was  tried,  at  the  Easter  Quarter  Ses-  approacbing 
sions  of  the  Peace  for  the  North  Riding  of  Yorkshire^  of  sach  a 
for  obtaining  money  under  false  pretences  from  one  m*|j^e  u*an^ 
Mary  Smith.  [^"^s  '^^♦^in 

The  female  servant  and  the  brother  of  Mary  Smith  oftheii&i2 
proved  that  the  latter  was  daily  expecting  her  confine-  j^*^'/'  ^^' 
ment;  and  the  brother  stated  that  she  was  **  poorly      Thequea- 

'-  '^    tion  whether 

the  illness 
proTed  18  or  is  not  within  the  statute  is  a  question  for  tie  determination  of  the  Judge 
presiding  at  the  trial ;  and  this  Court  will  not  interfere  with  the  exercise  of  his  discretion. 
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1862.  otherwise/'  and  that  she  was  therefore  too  ill  to  travel 
Stbphbn-  from  her  place  of  residence  to  the  place  of  trial,  a  dis- 
Q^        tance  of  about  twenty-five  miles. 

The  counsel  for  the  prosecution  then  proposed  to 
give  in  evidence  the  deposition  of  Mary  Smith  duly 
taken  before  the  committing  magistrate,  to  which  the 
prisoner's  counsel  objected,  on  the  ground  that  the 
illness  (if  any)  ought  to  have  been  proved  by  a  medical 
man,  and  that  the  expectation  of  her  confinement  was 
not  an  illness  contemplated  by  sect.  17  of  the  11th  and 
12th  Vict  c.  42,  which  authorized  the  deposition  being 
given  in  evidence  on  the  trial. 

The  Court  decided  on  receiving  the  evidence  ten- 
dered by  the  prosecution  of  the  illness,  and  ^Iso  upon 
reading  in  evidence  the  deposition  of  Mary  Smithy 
taken  before  the  committing  magistrate. 

The  prisoner  was  found  guilty  and  sentenced  to  two 
calendar  months'  imprisonment,  with  hard  labour,  but 
the  execution  of  the  sentence  was  respited,  and  the 
prisoner  was  admitted  to  bail  to  appear  at  the  next 
Court  of  Quarter  Sessions  for  the  North  Riding  of 
Yorkshire. 

At  the  request  of  the  prisoner's  counsel,  this  case 
was  granted  by  the  Court  for  the  opinion  of  the  Court 
of  Criminal  Appeal  on  the  points  raised  on  behalf  of 
the  prisoner. 

This  case  was  considered,  on  the  26th  of  Aprils  1862, 
by  ICrle  C.  J.,  Martin  B.,  Channell  B.,  Blackbubn  J. 
and  Keating  J. 

No  counsel  appeared  on  either  side. 

Erle  C.  J. — The  question  reserved  in  this  case  is, 
whether  the  deposition  of  the  prosecutrix,  duly  taken 
by  the  magistrates,  was  admissible  in  evidence  ujider 
the  11  &  12  Vict.  c.  42.     By  sect.  17  of  that  statute, 
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before  the  deposition  can  be  read  as  evidence,  it  mast  1862. 
be  proved,  by  the  oath  or  affirmation  of  any  credible  Stjbphbn- 
witness,  that  the  person  whose  deposition  is  proposed 
to  be  read  is  dead,  or  so  ill  as  not  to  be  able  to  travel. 
The  evidence  in  this  case  was  that  of  the  brother  of 
the  woman,  that  she  was  daily  expecting  her  confine- 
ment, and  was  poorly  otherwise,  and  therefore  too  ill 
to  travel  from  her  place  of  residence  to  the  place  of 
trial,  a  distance  of  about  twenty-five  miles. 

It  was  contended,  on  behalf  of  the  prisoner,  that 
an  approaching  confinement  was  not  such  an  illness  as 
was  contemplated  by  that  section.  We  cannot  affirm 
any  proposition  of  that  sort.  There  may  be  incidents 
attending  an  approaching  parturition  of  such  a  nature 
as  to  bring  the  case  within  the  statute.  We  are  all  of 
opinion  that  the  question,  whether  the  illness  proved  is 
or  is  not  within  the  statute,  is  a  question  for  the  deter- 
mination of  the  presiding  Judge;  and  that  if  to  his 
mind,  exercising  his  discretion  upon  the  facts  proved, 
the  evidence  of  illness  is  sufficient,  this  Court  ought 
not  to  interfere  with  his  decision.  Speaking  for  my- 
self only,  I  may  add  that  in  my  opinion  the  Court  of 
Quarter  Sessions  acted  rightly  in  receiving  the  depo- 
sition in  this  case  (a). 

Conviction  affirmed. 

(a)  There  seems    to   be    some  tan  (Ibid,  p.  309),  the  same  learned 

doubt  whether  approaching  or  re-  Judge  observes,  '*  It  must  not  be 

cent  delivery  is  per  $e  an  illness  supposed  that  the  fact  of  a  woman 

within  the  statute.    In  the  prin*  having  been  delivered  nine  days 

cipal  case  the  woman  was  daily  ago  constitutes  an  illness  within  the 

expecting  her  confinement,  and  was  meaning  of  the  statute.**    There, 

**  poorly  otherwise.**    In  lUginaY,  however,  the  deposition  was  ad- 

WaO^  (1  Post.  &  Fin.  534),  Wil-  mitted,  as  it  was  proved  that  the 

LBS  J.  is  reported  to  have  held,  woman  had  been  delivered   of  a 

in  conjunction  with  Crowder  J.,  dead  child,  which  would  tend  to 

that  illness  from  a  recent  confine-  produce  a  morbid  state  of  body, 

ment  is  an  ordinary  state  and  not  In   Regina  v.  The  Inhabitants  of 

such  an  illness  as  is  contemplated  Hudderefield  (7  £1.  &  Bl.  794), 

by  the  statute.    In  Regina  v.  Wil*  which  case  appearr  first  to  have 
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1862. 


Stbphbn- 

SON*8 

Case. 


suggested  these  doubts,  it  was  held 
that  pregnancy  was  not  neoessarilj 
sickness  within  the  meaning  of  the 
9  &  10  Vict,  c.  66,  «.  4,  which 
relates  to  warrants  granted  for 
the  removal  of  persons  becoming 
chargeable  in  respect  of  relief 
made  necessary  by  sickness  or  ac- 
cident. There,  however,  it  did  not 
appear  that  the  woman  was  expect- 
ing to  be  immediately  delivered. 
On  the  contrary  Lord  Campbell 
C.  J.  observes,  "  There  is  nothing 
to  shew  that  the  pauper  was  unable 
to  work :  the  question  proposed  for 


the  Court  states  her  to  be  able- 
bodied.  So  that  we  are  asked, 
whether  an  able-bodied  woman  who 
is  pregnant  is  sick  within  the  mean- 
ing of  the  section.  It  cannot  be 
said  that  she  is.**  And  Coleridge  J. 
says,  "  It  does  not  follow  that,  be- 
cause pregnancy  may  produce  ill- 
ness, it  must  produce  it.  And,  if 
the  statement  be  consistent  with 
both  suppositions  of  fact,  it  lies 
upon  those  who  insist  upon  the 
application  of  the  section  to  shew 
which  supposition  is  the  true  one.** 


1862. 


REGINA  V.  CHARLES  SMITH. 


Making  a 
false  entry  in 
what  pur- 
ports to  be 
a  banker*s 
pass-book, 
with  intent 
to  defraud,  is 
an  indictable 
forgery. 
HcarrisoiCt 
Caee^l 
Leach,  180,) 
followed. 


The  following  case  was  reserved  by  Mellor  J. 

The  prisoner  was  tried  before  me  at  the  York 
Assizes  for  forgery  of  a  banker's  pass-book. 

The  indictment  contained  twelve  counts;  the  ab- 
stract is  annexed. 

The  prisoner  was  the  treasurer  of  a  Friendly  Society 
called  The  Society  of  the  Golden  Fleece.  It  was  not  en- 
rolled, and  was  a  mere  voluntary  Society.  The  Society 
met  on  the  first  Saturday  evening  in  every  month. 
It  was  the  prisoner's  duty  to  receive  the  contributions 
of  the  members  of  the  Society,  and  to  advance  money 
to  the  relieving  officers  for  the  sick  members,  and  to 
pay  in  the  meantime  into  The  West  Riding  Union  Bank 
the  monies  which  he  received  at  the  meeting  of  the 
Society  in  his  own  name  for  the  benefit  of  the  Society. 

Accordingly,  on  the  1st  Saturday  in  November,  1857, 
he  received  at  a  meeting  of  the  Society  20/.  to  pay 
into  the  bftnk,  and  on  the  1st  Saturday  in  December 
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following  the  prisoner,  being  present  at  a  meeting  of 
the  Society,  said  that  he  had  paid  it  in,  and  produced 
a  book  purporting  to  be  a  banker's  pass-book,  in 
order  to  vouch  to  the  Society  that  the  sum  of  20/.  had 
been  paid  to  the  said  West  Riding  Union  Banky  and 
the  book  so  produced  was  looked  at  and  examined  by 
the  members  of  the  Society  then  present. 

At  subsequent  meetings  of  the  Society  the  several 
sums  of  40/.,  15/.,  40/.  and  30/.  were  paid  to  him  for 
the  like  purpose,  and  the  said  book  purporting  to  be 
the  banker's  pass-book  was  produced  by  the  prisoner, 
and  shewn  to  the  members  of  the  Society  at  meetings 
of  the  Society  to  vouch  the  payment  of  the  said  several 
sums  into  the  bank. 

The  prisoner  continued  to  be  the  treasurer  of  the 
Societ}'  until  the  last  day  o{  August^  1861,  and  at  that 
time  the  said  book,  purporting  to  be  the  said  pass- 
book, represented  the  account  at  the  bankers  to  be  as 
follows : 

Mr.  Charles  Smithy  Sheplejfy  in  account  with  The 
West  Riding  Union  Banking  Company. 


1862. 


Smith's 
Case. 


Dr. 

1859. 
Feb.  22nd 


Interest  up  \^n  -le 
to  that  time  J  ^^  ^^ 


Or. 

1857. 
Nov.  18th  Cash 

1858. 
Feb.  19th  Cash 
Aug.  24th  Cash 
Dec.  22nd  Cash 

1859. 
Feb.  22nd  Cash 


£20    0    0 


£40 
£15 
£40 


£80    0    0 


Upon  a  new  treasurer  being  elected,  an  investigation 
took  place;  and  it  then  appeared  that  the  book  which 
the^prisoner  had  from  time  to  time  produced  as  the 
pass-book  of  the  said  banking  Company  for  the  pur- 
pose of  vouching  the  payments  of  the  said  several  sums 
into  the  bank  was  fictitious,  and  did  not  truly  repre- 
sent the  state  of  the  account,  but  had  been  written  by 
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1862. 


Smith's 
Case. 


prisoner's  desire  by  a  person  named  David  Smithy  who 
was  his  cousin;  whereas  the  genuine  pass  book  kept 
between  the  prisoner  and  the  banking  Company  stated 
the  account  as  follows : — 

Mr.  Charles  SmiA^  Shepkf/y  in  account  with  The 
West  Riding  Union  Banking  Company. 


Dr. 

Or. 

1859. 

1857. 

May  Slst  Cash    .   £20 

0 

0 

Not.  18th  Caah 

.  £20    0 

0 

June  80th  Balance  £61 

7 

4 

Deo.  8l8t  Int  . 
1858. 

.       0    2 

1 

/ 

June  80th  Int. 

.       0    6 

6 

/ 

20    7 

7 

/ 

Dec.  28rd  Cash 

.     40    0 

0 

/ 

Slst  Tnt. 

0    6 

6 

/ 

60  18 

1 

/ 

Feb.  22nd  Cash 

.    20    0 

0 

/ 

' 

June  80th  Int. 

.      0  14 

8 

£81 

7 

4 

£81    7 

4 

It  further  appeared  that  the  above  account  truly 
represented  all  the  sums  which  the  prisoner  had  paid 
into  the  said  bank,  but  tliat  the  actual  balance  in  the 
bank  when  the  new  treasurer  was  elected  was  3Z. !«.  lie?, 
and  no  more;  the  account  having  been  reduced  to 
that  sum  by  the  prisoner  drawing  out  at  various  times 
sums  of  money  which  he  had  appropriated  for  his  own 
.purposes. 

It  was  objected,  on  the  part  of  the  prisoner,  that  this 
was  a  mere  voluntary  association,  that  the  prisoner 
was  interested  in  the  monies,  and  that,  inasmuch  as 
the  book  which  he  presented  stated  the  sums  which  he 
had  received,  the  mere  misrepresentation  of  the  true 
state  of  the  account  between  him  and  the  bank  was  no 
offence. 

I  declined  to  stop  the  case,  but  told  the  jury,  if  they 
were  of  opinion  that  the  prisoner  presented  a  false 
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account  to  the  members  at  the  meeting  of  the  Society, 
with  intent  thereby  to  obtain  credit  for  having  duly 
paid  into  the  bank  the  various  sums  which  he  had 
received,  and  to  be  continued  in  his  office  of  treasurer 
with  a  view  to  obtain  other  monies  from  the  Society 
which  he  might  fraudulently  appropriate  to  his  own 
use,  to  find  him  guilty. 

The  jury  found  him  guilty,  and  I  postponed  the  judg- 
ment, and  discharged  the  prisoner  upon  recognizance  to 
appear  when  called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal,  whether  the  prisoner  was  rightly  convicted. 

Indictment. 

1st  count :  That  Charles  Smithy  on  the  6th  March^ 
1859,  did  forge  and  counterfeit  a  certain  writing  in 
the  words  and  figures  following : 

Mr.  Charles  Smithy  Shepky^  in  account  with  The 
West  Riding  Union  Banking  Company. 


Br. 

1859. 
Feb.  22nd 


Interest  up  ] 
to  that  time  I 


£2  15    0 


Or. 

1857. 
Nov.  18tli  Cash 

1858. 
Feb.  19th  Cash 
Aug.  24th  Cash 
Dec.  22nd  Cash 

1859. 
Feb.  22nd  Cash 


£20    0    0 


£40 
£15 
£40 


£80    0    0 


with  intent  to  defraud. 

2nd  count:  With  uttering  the  said  forged  writing 
with  intent  to  defraud. 

3rd  count:  Did  forge  a  certain  writing  purporting 
to  be  the  pass-book  between  The  West  Riding  Union 
Banking  Company  and  the  said  Charles  Smith  with 
intent  to  defraud. 

4th  count:  Did  utter  a  forged  pass-book  with  intent 
to  defraud. 


1862. 

Smith*8 
Case. 
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1862.  5th  count :  Did  forge  a  certain  other  writing  pur- 

Smith'b  porting  to  be  the  pass-book  between  The  West  Riding 
^^'  Union  Banking  Campany  at  Huddersfield  and  the  said 
Charles  Smith  with  intent  to  defraud. 

6th  count:  Did  utter  a  forged  pass  book  between 
The  West  Biding  Union  Banking  Company  at  Hud- 
dersJUld  and  the  said  Charles  Smith  with  intent  to 
defraud. 

7th  count:  Did  forge  a  certain  other  writing  pur- 
porting to  be  a  bank  pass-book  with  intent  to  defraud. 

8th  count :  Did  utter  a  forged  pass-book  with  in- 
tent, &c. 

9th  count:  Did,  on  the  4th  September^  1858,  utter 
a  forged  bank  pass-book  with  intent  to  defraud. 

J 0th  count:  Did,  on  the  1st  day  of  January^  1859, 
utter  a  forged  bank  pass  book  with  intent,  &c. 

11th  count:  Did,  on  the  5th  March,  1859,  utter  a 
certain  forged  bank  pass-book  with  intent  to  defraud. 

12th  count:  Did,  on  the  said  5th  March,  1859, 
utter  a  forged  receipt  for  money  with  intent  to  defraud, 
against  the  statute  and  against  the  peace. 

This  case  was  considered,  on  the  3rd  of  May,  1862, 
by  Eble  C.  J.,  Martin  B.,  Channell  B.,  Blackbukn  J. 
and  Keating  J. 

No  counsel  appeared  on  either  side. 

Erle  C.  J. — In  this  case  the  prisoner  was  indicted 
for  forging  and  uttering  a  false  entry  in  what  pur- 
ported to  be  a  banker's  pass-book  with  intent  to 
defraud.  Harrison's  Case  (a)  is  an  authority  that  an 
indictment  will  lie  for  making  a  false  entry  in  a  bank 
book.     The  conviction  must  stand. 

Conviction  affirmed  (6). 

(a)  1  Leach,  180.  (b)  See  the  next  case. 
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REGINA  V.  WILLIAM  MOODY.  i862. 


The  following  case  was  stated  by  Monk  Q.  C.  The  prisoner, 

The  prisoner  was  tried,  at  the  last  Assizes  for  the  StaJy 
county  of  York,  before  me,  one  of  the  counsel  named  o^*"  ^^' 
in  the  commissions,  upon  an  indictment  of  which  the     benefit  So- 

1st  count:  Charged  that  the  prisoner  feloniously  ^'hich^his 
forged  a  certain  writing  in  the  words  and  figures  fol-  ^i^e  was  a 

I       .  member, 

lOWmg:—  ^  and  having 

"  Savings  Bank,  received  a 

^^New  Street^  Huddersfield.  belonging "^^ 
"  1855,  Oct.  30.     Received  40^.  0^.  Orf."      *        berJwHr* 

•  1    •  1   /»         1  •  1      r  /»    I  directions 

With  mtent  to  defraud,  against  the  form  of  the  statute,  to  pay  it 

2nd  count :  Charged  the  prisoner  with  uttering  the  }^[^  gavbis 
said  writing,  knowing  it  to  be  forged,  against  the  form  bank,  uttered 

of  the  statute.  ported  to  be 

3rd  count:  Charged  the  prisoner  with  forging  an  bo^fkcon?"' 
accountable  receipt  for  money,  against  the  form  of  the  taining  a 

statute.  of  the  receipt 

4th  count:  Charged  the  prisoner  with  uttering  a  ki^'^Ti""!),*'^' 

forged  writing,  purporting  to  be  an  accountable  receipt  to  be  forged, 

for  money,  knowing  it  to  be  forged,  against  the  form  induce  the 

of  the  statute.  T"??""/. 

thebocietyto 

5th  count:  Charged  the  prisoner  with  forging  an  believe  that 
acquittance  and  receipt  for  money,  against  the  form  of  the  mon^j 
the  statute.  'T^l^^i^} 

when  he  had 
not  done  so. 

The  jury  also  found  that  he  did  this  for  the  purpose  of  being  continued  in  his  office  of 

flecretarj,  and  thereby  obtaining  further  monies,  and  that  the  Society  was  in  fact 

defrauded  by  his  uttering  the  forged  writing. 
jHltW;— Tnat  he  was  rightly -convicted  of  uttering  an  accountable  receipt,  that  it  was 

no  objection  to  the  conviction  that  he  was  part  owner  of  the  money,  and  that  there  WAf 

evidence  of  an  uttering  with  intent  to  defraud. 

VOL.  I.  O  L.  &  C. 
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1862,  6th  count :   Charged  the  prisoner  with   uttering, 

Moody's  knowing  it  to  be  forged,  a  certain  forged  writing, 
purporting  to  be  an  acquittance  and  receipt  for 
money,  against  the  form  of  the  statute,  and  against 
the  peace. 

The  counsel  for  the  prosecution,  in  stating  the  case, 
abandoned  the  counts  for  forgery.  Evidence  was  given 
that  there  was,  before  the  month  of  October^  1855,  and 
still  is,  at  KirkeatoUj  in  Yorkskire^  a  Society,  supported 
by  monthly  payments,  for  the  relief  of  sick  and  burial 
of  deceased  members,  called  The  Society  of  Antient 
Shepherdesses. 

Of  this  Society  the  wife  of  the  prisoner  was,  before 
the  month  of  October^  1855,  and  until  recently  con- 
tinued to  be,  a  member. 

The  prisoner  was,  in  September^  1855,  and  from  that 
time  until  November^  1861,  the  paid  secretary  of  the 
Society. 

At  a  meeting  of  the  Society  held  in  the  month  of 
October^  1855,  he  was  directed  by  the  Society  to  pay 
into  the  Huddersjield  Savings  Bank  for  the  Society,  a 
sum  of  40Z.,  which  was  at  the  time  given  him  for  that 
purpose. 

At  the  then  next  meeting  of  the  Society,  which  was 
held  either  one  or  two  months  after  the  meeting  in 
October^  1855,  and  at  which  from  twenty  to  thirty 
members  of  the  Society  were  present,  the  prisoner  de- 
livered to  the  Society  a  book,  on  which  was  endorsed 
the  words  "  Savings  Bank,  New  Street^  Huddersjield^^' 
and  on  the  first  page  of  which  was  written  "  1856, 
Oct.  30.    Received  40/.  0^.  Orf." 

When  the  prisoner  delivered  the  book,  he  said,  "  That 
is  the  book  belonging  to  the  money." 

The  book  was  put  into  the  Society's  box,  and  not 
taken  out  again  until  October^  1861. 
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The  actuary  of  the  Huddersfield  Savings  Bank  1862. 
proved  that  neither  the  indorsement  nor  the  entry  Moodt*8 
was  in  the  handwriting  of  himself,  or  of  any  person 
employed  at  the  bank.  It  was  also  proved  that,  if  the 
money  had  been  paid  into  the  bank  on  the  30th  Oc' 
tobepy  1865,  and  had  remained  in  it  until  the  30th 
October^  1861,  interest  would  have  been  allowed  thereon, 
amounting  to  more  than  121.  lOs. 

Prisoner  continued  to  receive  his  salary  from  the 
Society  until  25th  November ^  1861,  but  did  not,  after 
receiving  the  40/.,  receive  any  other  money  belonging 
to  the  Society. 

The  fact  that  the  40/.  had  not  been  paid  into 
the  savings  bank  was  not  discovered  until  November^ 
1861. 

The  prisoner  did  not  at  any  time  pay  any  money 
into  the  savings  bank  to  the  credit  of  the  Society,  but, 
on  the  6th  October^  1860,  he  paid  10/.  into  the  savings 
bank  to  his  own  credit. 

The  counsel  for  the  prisoner  did  not  deny  that  the 
endorsement  and  entry  were  forged,  but  he  objected : 

1st.  That  the  prisoner,  being,  at  the  time  when  he 
uttered  the  forged  writing,  the  husband  of  one  of  the 
members  of  the  Society,  was  part  owner  of  the  money 
obtained,  and  could  not  be  made  criminally  liable  for 
any  defrauding  of  his  co-owners,  the  Society  not 
being  enrolled  under  the  provisions  of  any  Act  of 
Parliament. 

2nd.  That  the  prisoner  having  received  the  40/. 
before  he  uttered  the  forged  writing,  there  was  no 
evidence  of  any  uttering  with  intent  to  defraud. 

3rd.  That  the  writing  was  not  a  document  the  ut- 
tering of  which,  assuming  it  to  have  been  forged,  and 
assuming  that  the  prisoner  at  the  time  he  uttered  it 
knew  that  it  was  forged,  would  support  any  of  the 
counts  of  the  indictment. 

o  2 
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1862.  I  overruled  all  the  objections  subject  to  the  opinion 

Moopy's     of  the  Judges  on  a  case. 

I  asked  the  jury:  — 

1st.  Whether  the  prisoner  uttered  the  writing  upon 
and  in  the  book,  knowing  it  to  be  forged,  in  order  to 
induce  the  members  of  the  Society  to  believe  that  he 
had  paid  the  money  into  the  bank.     If  so, 

2nd.  Did  he  do  this  for  the  purpose  of  being  con- 
tinued in  his  office  of  secretary,  and  thereby  obtaining 
further  monies?    And, 

3rd.  Was  the  Society  in  fact  defrauded  by  his  utter- 
ing the  forged  writing  ? 

The  jury  answered  all  the  questions  in  the  affirma- 
tive, and  found  the  prisoner  Guilty  on  the  counts  for 
uttering,  and  Not  Guilty  on  the  counts  for  forging. 

I  postponed  the  judgment. 

The  question  on  which  I  beg  the  opinion  of  the 
Judges  is : — 

Ought  the  prisoner  to  have  been  acquitted  on  the 
objections  taken  by  his  counsel  or  any  of  them  ?  If 
he  ought,  then  the  verdict  of  Guilty  is  to  be  set  aside, 
and  a  verdict  of  Not  Guilty  on  the  whole  indictment 
entered ;  otherwise  the  verdict  is  to  stand. 

This  case  was  considered,  on  the  3rd  of  May^  1862, 
by  Erle C.  J.,  Martin B.,  ChannellB.,  Blackburn  J. 
and  Keating  J. 

No  counsel  appeared  on  either  side. 

Erle  C.  J. — We  are  all  of  opinion  that  this  indict- 
ment is  supported  by  the  circumstances  of  the  case, 
and  that  the  objections  taken  on  behalf  of  the  prisoner 
are  untenable.  It  is  true  that  the  prisoner,  in  right 
of  his  wife,  was  jointly  interested  in  the  property  of 
the  Society ;  but  the  forgery  would  defraud  the  whole 
of  the  Company,  and  therefore  the  indictment  will  lie. 
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Martin  B — The  forged  document,  if  genuine,  would       1862. 
bave  been  evidence  that  the  bank  had  received  the     Moody's 
money,  and  were  to  be  accountable  for  it.     Then  why        ^*^®- 
is  it  not  an  accountable  receipt? 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 


REGINA  V.  EDWARD  HOLMAN,  1862. 


The  following  case  was  stated  by  the  Chairman  of  The  prisoner 
Quarter  Sessions  for  the  county  oi  Sussex.  u^n  an^ 

At  the  General  Quarter  Sessions  of  the  Peace  of  our  indictment 
lady  the  Queen,  holden  at  Lewes^  in  and  for  the  county  tained  two 
of  Sussex^  on  Monday,  the  7th  day  of  April,  in  the  year  fo^embezzle- 
of  our  Lord  1862,  before  George  Darby,  Esquire,  Chair-  ^ent,  and 

r  7        r^ff  X.         .  11  ?    .      /»  11  t*»e  other 

man,  John  Allman,  Lsquire,  and  others,  their  fellows,  for  larceny 
justices  of  our  said  lady  the  Queen  assigned  to  keep  At*the  cloie 
the  peace  in  and  for  the  county  aforesaid,  Edward  of  the  case 
Holman  was  tried  on  an  indictment  preferred  and  secution,  it 
found  against  him  on  the  7th  day  of  April  aforesaid,  J{,^t°the^°*^^ 
of  which  the  following  is  a  copy : —  indictment 

j~  was  had  for 

Sussex,  to  wit.]     The  jurors  for  our  lady  the  Queen  misjoinder 
upon  their  oath  present  that  Edward  Holman,  on  the  ^nd^the*^ 
twenty-eighth  day  of  January,  in  the  year  of  our  Lord  Court  there- 
one  thousand  eight  hundred  and  sixty-two,  being  then  tSe^coun^r 
a  servant  to  Wtlliam  Leu:is,  did,  by  virtue  of  such  his  G^^  ^® 
employment,  then  and  whilst  he  was  so  employed  as  elect  upon 

o  •!  •  1^1*.      1*  •  X*      which  count 

aioresaid,  receive  and  take  mto  his  possession  certain  he  would 
money,  to  wit,  to  the  amount  of  three  pounds  and  seven  ^^unsef  for^ 

the  prisoner 
contending  that  such  a  course  was  inadmissible.    The  counsel  for  the  Crown  elected  to 
proceed  upon  the  second  count,  and  on  that  count  tlie  prisoner  was  convicted. — Held^ 
that  the  conviction  was  right. 
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1862.  shillings,  for  and  in  the  name  and  on  the  account  of 
"holmaw'»  the  said  William  Lewis  his  master  as  aforesaid,  and  did 
^**®-  then  fraudulently  and  feloniously  embezzle  the  said 
money;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  Edward  Holman  then, 
in  manner  and  form  aforesaid,  feloniously  did  steal, 
take,  and  carry  away  the  said  money,  the  property  of 
the  said  WiUiam  Lewisj  from  the  said  William  Lewis  his 
master  as  aforesaid;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  Crown  and  dignity. 

2nd  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Edward  Hoi- 
man^  on  the  twenty -eighth  day  of  January  aforesaid, 
being  a  bailee  of  certain  property,  to  wit,  of  certain 
money  to  the  amount  of  three  pounds  and  seven  shil- 
lings, the  money  of  Amy  Head^  feloniously  and  frau- 
dulently did  take  and  convert  the  said  money  to  the 
use  of  him  the.  said  Edward  Holman^  against  the  fonn 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  Crown 
and  dignity. 

At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  counsel  contended  that  the  indictment  was 
absolutely  bad  for  misjoinder  of  counts,  and  that  the 
objection  was  fatal,  although  not  taken  till  after  plea 
pleaded  and  the  jury  had  been  charged;  and,  upon  the 
Court  proposing  to  direct  the  counsel  for  the  prosecu- 
tion to  elect  on  which  count  he  would  proceed,  the  pri- 
soner's counsel  further  contended  that  the  indictment 
was  so  absolutely  bad  that  the  election  of  counts  was 
inadmissible. 

The  Court  directed  the  counsel  for  the  prosecution 
to  elect  on  which  count  he  would  proceed,  reserving, 
at  the  request  of  the  prisoner's  counsel,  the  points 
raised  by  him  as  above  stated  for  the  consideration  of 
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the  Court  for  Crown  Cases  Reserved.  The  counsel  1862. 
for  the  prosecution  elected  to  proceed  on  the  2nd  count,  Holman's 
and  upon  that  count  the  prisoner  was  convicted.  The 
Court  postponed  judgment  on  the  conviction,  and 
ordered  that  the  prisoner  should  enter  into  a  re- 
cognizance with  sureties,  conditioned  to  appear  at 
the  next  General  Quarter  Sessions  of  the  Peace  to 
be  holden  in  and  for  the  said  county,  and  receive 
judgment  on  the  said  conviction,  and  remain  impri- 
soned until  such  recognizance  should  be  entered  into. 
The  prisoner  has  since  entered  into  such  recognizance, 
and  been  discharged  from  custody. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved 
is  requested  whether,  upon  the  grounds  contended  by 
the  counsel  for  the  prisoner  as  aforesaid,  the  prisoner 
was  not,  or  whether  he  was,  liable  to  be  convicted  on 
the  2nd  count  of  the  indictment  above  set  forth. 

This  case  was  considered,  on  the  7th  of  June^  1862, 
by  CocKBURN  C  J.,  Mabtin  B.,  Willes  J.,  Byles  J. 
and  Blackbubn  J. 

No  counsel  appeared  on  either  side. 

The  CouBT  affirmed  the  conviction. 

Conviction  affirmed. 
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1862.       EEGINA  V.  HORATIO  SAMUEL  FLETCHER. 


The  prisoner, 
whu  was 
trustee,  trea- 
surer and 
secrelary  of 
a  savirtgs 
bankf  was 
indicted, 
under  the 
20&21  Vict, 
c  54,  s.  1, 
for  misappro- 
priation  as 
a  trustee. 
As  secretary, 
he  received 
the  money 
deposited. 


The  following  case  was  reserved  by  Channell  B. 
The  prisoner,  Horatio  Samuel  Fletcher^  was  tried 
before  me,  at  the  last  Assizes  for  the  county  of  Staf- 
ford, under  the  statute  20  &  21  Vict.  c.  54,  entitled, 
"  An  Act  to  make  better  provision  for  the  punishment 
of  frauds  committed  by  trustees,  bankers,  and  other 
persons  entrusted  with  property." 

The  1st  count  of  the  indictment  charged  that,  on 
the  1st  day  of  Jantcarj/j  1859,  the  prisoner,  then  being 
a  trustee  of  certain  property,  that  is  to  say,  of  certain 
monies,  to  wit,  to  the  amount  of  100/.,  for  a  certain 
which,  by  the  public  purpose,  that  is  to  say,  for  the  purpose  (amongst 
savings  bank.  Other  things)  of  receiving  and  investing  the  same  for 
duty^tohand  ^^^  benefit  of  certain  persons  who  had  before  then  de- 
posited the  same  in  a  certain  bank  for  savings,  called 
The  Bilston  Savings  Bank^  before  then  established,  and 
then  carrying  on  business  under  the  authority  of  cer- 
tain Acts  of  Parliament  for  consolidating  and  amend- 
ing the  laws  relating  to  savings  banks,  did  unlawfully 
convert  and  appropriate  the  said  monies  so  amounting^ 
to  wit,  to  the  sum  of  100/.,  to  and  for  his  own  use 
and  purposes,  vixxh  intent  thereby  then  to  defraud, 
against  the  statute,  &c. 


over  to  the 
treasurer, 
who  was 
required  by 
the  Savin^jrg 
Bank  Acts 
to  pay  it 
over,  when 
demanded, 
to  the  trus- 
tees,  whose 
duty,  as  de- 
fined by  the 
rulos,  was 
to  invest  it 
in  the  public 

funds  m  the  names  of  the  Commissioners  for  the  Reduction  of  the  National  Debt.  The 
prisoner  falsified  his  accounts,  and  appropriated  to  his  own  purposes  part  of  the  money 
so  deposited  with  him  as  secretary,  with  intent  to  defraud. 

Held^  first,  that  he  was  a  trustee  for  the  benefit  of  other  persons  within  the  meaning  of 
sect.  1 ;  but,  semble,  he  was  not  a  trustee  for  a  **  public  or  charitable  purpose." 

Secondly,  that  the  rules  of  the  savings  bank  were  an  instrument  in  writing  within  the 
meaning  of  sect.  17  ;  but,  semhle,  an  Act  of  Parliament  is  not  such  an  instrument, 
rdh 


Thirdly,  that  there  was  an  express  trust  created  by  the  rules  within  the  meaning  of 

ct.  17,  although  the, -*'  *—' —  "*- ' ^  .^  ^      ^  .t x 

ence  of  the  trust  fund 


sect.  17,  although  they  were  made  before  the  appointment  of  the  trustee  and  the  exist 
'  ttd. 
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The  2nd  count  was  the  same  as  the  1st,  but  charged       1862. 
an  appropriation  of  100/.  on  the  8th  of  January^  1859,    Flbtchek's 
with  intent,  &c. 

The  3rd  as  before,  but  charged  an  appropriation  of 
50/.  on  the  15th  of  Jantzary,  1859,  with  intent,  &c. 

The  4  th  as  before,  but  charged  an  appropriation  of 
50/.  on  the  22nd  of  January^  1859,  with  intent,  &c. 

The  5th  as  before,  but  charged  an  appropriation  of 
100/.  on  the  29th  of  t/anz/ary,  1859,  with  intent,  &c. 

The  6th  count  charged  that  the  prisoner,  being  a 
trustee  of  certain  property,  that  is  to  say,  of  certain 
monies  amounting,  to  wit,  to  the  sum  of  100/.,  for  the 
benefit  of  certain  persons  who  had  before  then  deposited 
the  same  in  the  said  bank  for  savings,  called  The  Bils- 
ton  Savings  Bank^  did,  on  the  1st  day  of  January^ 
1859,  unlawfully  convert  and  appropriate  the  said  last 
mentioned  monies,  so  amounting,  to  wit,  to  100/.,  to 
and  for  his  own  use  and  purposes,  with  intent  thereby 
then  to  defraud  the  said  persons  who  had  so  deposited 
the  same  as  aforesaid,  against  the  statute,  &c. 

The  7th  count  was  like  the  6th,  but  charged  an 
appropriation  of  100/.  on  the  8th  of  January^  1859, 
with  intent,  &c. 

The  8th  count  was  like  the  last,  but  charged  an 
appropriation  of  50/.  on  the  15th  of  January^  1859, 
with  intent,  &c. 

The  9th  count  was  like  the  last,  but  charged  an 
appropriation  of  50/.  on  the  22nd  of  January^  1859, 
with  intent,  &c. 

The  10th  count  was  like  the  last,  but  charged  an 
appropriation  of  100/.  on  the  29th  of  January^  1859, 
with  intent,  &c. 

The  11th  count  was  like  the  1st,  but  charged  an 
appropriation  of  100/.  on  the  19th  of  January^  1861, 
with  intent,  &c. 

The  12th  count  was  like  the  6th,  but  charged  an 
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1862. 

FliBTCHBB*^ 

Case. 


appropriation  of  100?.  on  the  said  19th  day  of  January^ 
1861,  with  intent,  &c. 

Prior  to  the  1st  day  of  January^  1859,  the  first  day 
named  in  the  indictment,  viz.,  from  the  26th  day  of 
Marchj  1839,  and  thence  down  to  and  subsequently  to 
the  19th  day  oiJantJLary^  1861  (the  last  day  named  in 
the  indictment),  the  prisoner  was  and  acted  as  one  of 
the  trustees  of  a  bank  for  savings  established  at  Bih- 
ton^  in  the  county  of  Stafford^  being  the  savings  bank 
in  the  indictment  mentioned. 

The  prisoner  was,  in  the  year  1849,  appointed  the 
treasurer  of  the  said  savings  bank,  and  continued  to 
act  as  such  treasurer  until  the  end  of  February^  1861. 
On  his  appointment  as  treasurer,  he,  with  two  sureties, 
executed  a  bond  in  the  penal  sum  of  500/.  to  the  then 
Comptroller  General  of  the  National  Debt  Office. 

A  copy  of  the  bond  accompanies,  and  maybe  referred 
to  as  part  of,  this  case  (a). 


(d)  The  bond  was  as  follows  :— 
Know  all  men  by  these  presents, 
That  we,  Horatio  Samuel  Fletcher^ 
Incumbent  oi  St,  Leonar<ts  Churchy 
in  the  township  of  BiUton^  in  the 
county  of  Stafford,  and  treasurer 
of  the  savings  bank  established  at 
BilstonKforeshid^Bnd  Richard  West^ 
ley  Fletcher,  of  BiUUm  aforesaid, 
gentleman,  as  surety  on  behalf  of 
the  said  Horatio  Samuel  Fletcher, 
are  held  and  firmly  bound  unto 
Samuel  Higham,F,9quiref  the  pre- 
sent Comptroller  General  of  the 
National  Debt  Office,  in  the  sum 
of  five  hundred  pounds  sterling,  to 
be  paid  to  the  said  Samuel  Higham 
(as  such  Comptroller  General),  or 
his  successor,  Comptroller  General 
of  the  National  Debt  Office  for  the 
time  being,  or  his  certain  attor- 
ney, executors,  administrators  or  as- 
signs, for  which  payment  to  be  well 
and    faithfully   made    we   jointly 


bind  ourselves,  our  heirs,  executors 
and  administrators,  and  each  of  us, 
severally  and  apart  from  the  other 
of  us,  bindeth  himself,  his  heirs, 
executors  and  administrators  firmly 
by  these  presents.  Sealed  with  our 
seals.  Dated  this  ninth  day  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty- 
nine. 

Whereas  the  above  bounden 
Horatio  Samuel  Fletcher  hath  been 
duly  appointed  treasurer  of  the 
savings  bank  established  at  BUeton 
as  aforesaid,  and  he,  together  with 
the  above  bounden  Richard  Westley 
Fletcher,  as  his  surety,  have,  pur- 
suant to  an  Act  of  Parliament 
made  and  passed  in  the  Session  of 
the  seventh  and  eighth  years  of 
the  reign  of  her  present  Majesty, 
intituled,  "  An  Act  to  amend  the 
Laws  relating  to  Savings  Banks 
and  to  the  purchase  of  Govem- 
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The  prisoner  was  also,  prior  to  the  18th  of  Novem-       1862. 
her^  1844,  and  thence  down  to  the  end  of  February^  Flbtchbb's 
1861,  the  secretary  or  actuary  to  the  said  bank.  ^**®' 

The  bank  was  established  in  the  year  1838. 

On  the  18th  oi  November^  1844,  certain  rules,  orders 


ment  Annuities  through  the  me- 
dium of  Savings  Banks,**  entered 
into  the  above  written  bond  or  ob- 
ligation, subject  to  the  conditions 
hereinafter  contuned :  And  whereas 
the  said  bond  has  been  approved  of 
by  two  trustees  and  three  managers 
of  the  said  savings  bank  as  good 
and  sufficient,  security :  Now,  the 
condition  of  the  above  written  ob- 
ligation is  such  that,  if  the  said 
Horatio  Samuel  Fletcher^  his  exe- 
cutors and  administrators,  do  and 
shall  from  time  to  time,  upon  re- 
quest or  demand  made  in  pursu- 
ance of  an  order  signed  bj  not  less 
than  two  trustees  and  three  mana- 
gers of  the  said  savings  bank  or  at 
a  general  meeting  of  the  trustees 
or  managers  thereof,  give  in  or  de- 
liver up  true  and  perfect  accounts 
in  writing  of  all  monies  received  bj 
him  and  of  all  payments  made  bj 
him  thereout  as  such  treasurer  as 
aforesaid  to  the  said  trustees  or 
managers,  or  to  such  general  meet- 
ing as  aforesaid,  or  to  such  person 
or  persons  as  shall  be  nominated  or 
appointed  bj  two  trustees  and  three 
managers  of  the  said  savings  bank 
or  al  such  general  meeting  to  re- 
ceive the  same,  to  be  examined  and 
allowed  or  disallowed  by  the  said 
trustees  or  managers  respectively, 
and  shall  and  do,  on  the  like  request 


or  demand,  pay  over  all  the  monies 
remaining  in  his  hands,  and  assign 
and  transfer  or  deliver  up  all  se- 
curities and  effects,  books,  receipts 
and  vouchers,  and  all  and  every 
other  books,  writings,  documents, 
papers  and  property  whatsoever 
relating  to  his  said  office  of  trea- 
surer in  his  possession,  power  or 
control  to  the  said  person  or  per- 
sons appointed  to  receive  the  same 
as  aforesaid,  and  likewise  do  and 
shall  in  all  respects  justly  and  faith- 
fully perform  and  fulfil  his  said 
office  of  treasurer  of  the  said  sav- 
ings bank,  then  the  foregoing  obli- 
gation to  be  void,  or  else  to  be  and 
remain  in  full  force  and  virtue. 
And  it  is  hereby  declared  and 
agreed,  that  all  memorandums, 
admissions,  declarations,  accounts, 
writings,  books,  receipts  and  writ- 
ten  notices  made  or  given  by  the 
said  Horatio  Samuel  Fletcher,  shall 
be  admitted  and  received  in  evi- 
dence against  the  said  Richard 
WesHey  Fletcher,  in  the  same  man- 
ner to  all  intents  and  purposes 
as  the  same  would  be  evidence 
against  the  said  Horatio  Samuel 
Fletcher,  and  this  whether  the  said 
Horatio  Samuel  Fletcher  be  living 
or  not,  or  within  the  jurisdiction  of 
the  superior  Courts  at  Westmiwter 
or  not. 


Sealed  and  delivered  by  the  1 
sM  Horatio  Samuel  Fletcher   1 
tLTidRichardWeetley Fletcher    f 
in  the  presence  of                   J 

Hot,  Fletcher,  (i-s.) 
R.W. Fletcher,  (l.8.) 

Tho:  Wilton, 

Clerk  to  John  Willim, 
Solr.  Bilston. 

Digitized  by  VjOOQ IC 


184 


CROWN  CASES  RESERVED. 


1862.       and  regulations  for  the  management  of  the  said  bank 


Fli5tchbb'»  from  and  after  the  20th  day  of  November^  1844,  were 

^*^®'        duly  certified  by  the  barrister-at-law  appointed  by  the 

Commissioners  for  the  Reduction  of  the  National  Debt 

for  the  purposes  of  the  Acts  9  Geo.  4,  c.  92, 3  &  4  Wm.  4, 

c.  14,  and  7  &  8  Vict.  c.  83. 

A  duplicate  of  such  rules,  orders  and  regulations 
was  duly  transmitted  to  the  said  Commissioners. 

4A  copy  of  such  rules  and  of  the  certificate  of  the 
barrister  so  appointed  to  certify  accompanies,  and  is  to 
be  taken  as  part  of,  this  case  (a). 


(fl)  The  following  rules  only  are 
material  to  this  case : — 

3.  The  bank  will  be  open  for  the 
transaction  of  business  at  least  once 
in  every  week  (except  from  the 
20th  of  November  to  the  second 
week  in  December),  and  at  such 
hours  as  the  committee  shall  direct, 
at  which  time  the  secretary,  and  at 
least  one  of  the  trustees  or  mana- 
gers, shall  attend. 

4.  That  no  person,  being  trustee, 
treasurer,  or  manager  of  this  In- 
stitution, or  having  any  control  in 
the  management  thereof,  shall  de- 
rive any  profit  or  benefit  directly 
or  indirectly  therefrom. 

5.  The  committee  shall  appoint 
a  secretary  to  transact  the  business 
of  the  bank,  who  shall  give  secu- 
rity conformably  to  the  7  &  8  Vict, 
c.  83,  s.  1 7,  and  receive  such  allow- 
ance for  his  services  ai  may  be 
thought  proper,  but  no  fees  or  per- 
quisites from  the  depositors.  He 
shall  be  responsible  for  all  money 
received,  as  well  as  for  the  accu- 
racy of  every  individual  account, 
and  pay  regularly  to  the  treasurer 
the  whole  balance  remaining  due 
afler  each  day^s  business  is  con- 
cluded. 

6.  The  treasurer  shall  likewise 
give  security  conformably  to  the 
same  Act 


7.  That  no  trustee  or  manager 
shall  be  personally  liable,  except 
for  his  own  acts  and  deeds,  nor  for 
anything  done  by  him  in  virtue  of 
his  office,  except  in  cases  when  he 
shall  be  guilty  of  wilful  neglect  and 
default,  nor  be  liable  to  make  good 
any  deficiency  which  may  hereafter 
arise  in  the  funds  of  this  Institu- 
tion, unless  such  persons  shall  have 
respectively  declared,  by  writing 
under  their  hands  and  deposited 
with  the  Commissioners  for  the 
Reduction  of  the  National  Debt, 
that  they  are  willing  so  to  be 
answerable  ;  and  it  shall  be  lawful 
for  each  of  such  persons,  or  for 
such  persons  collectively,  to  limit 
his  or  their  responsibility  to  such 
sum  as  shall  be  specified  in  any 
such  instrument :  provided  always, 
that  the  trustee  and  manager  of  any 
such  Institution  shall  be,  an&  is 
hereby  declared  to  be,  personally 
responsible  and  liable  for  all  monies 
actually  received  by  him  on  account 
of,  or  to  and  for  the  use  of,  this 
Institution,  and  not  paid  over  or 
disposed  of  in  the  manner  directed 
by  the  rules  of  the  said  Institution. 
7  &  8  Vict.  c.  83,  s.  6. 

8.  That  the  several  sums  of 
money  belonging  to  this  Institu- 
tion, which  the  trustees  thereof  are 
authorized  to  invest  under  the  Act 
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The  prisoner,  in  the  year  1859,  whilst  he  was  trustee 
of,  and  also  the  treasurer  of,  and  the  secretary  or  ac- 
tuary to,  the  said  bank,  viz.,  on  the  21st  of  February^ 
1859,  signed  five  several  weekly  accounts. 

These  weekly  accounts  are  all  dated  the  21st  of 
February^  1859,  are  all  signed  by  the  prisoner  as  trea- 
surer of  the  savings  bank,  and  also  by  the  prisoner  as 
secretary  or  actuary  of  the  said  bank.  They  are  also 
signed  by  one  Heajield  as  a  manager  of  the  said  bank, 
and  who  was  then  one  of  the  managers  of  the  said 
bank. 

The  first  of  these  accounts  purports  to  give,  amongst 


1862. 

FlSTCI]EB*8 

Case. 


9  Geo.  4,  c.  92,  or  under  the  rules 
or  regulations  of  this  Institution, 
shall  be  paid  into  and  invested  in 
the  Bank  of  England^  in  the  names 
of  the  Commissioners  for  the  Re- 
duction of  the  National  Debt,  ac- 
cording to  the  provisions  of  the 
said  Act  enabling  the  trustees  to 
make  investments  in  the  names  of 
the  said  Commissioners,  and  no 
such  sum  or  sums  of  money  shall 
be  paid  or  laid  out  by  the  trustees  in 
any  other  manner  or  upon  any  other 
security  whatever,  except  such  sums 
of  money  as  from  time  to  time  shall 
necessarily  remain  in  the  hands  of 
the  treasurer  to  answer  the  exigen- 
cies thereof.  Any  depositor,  or  any 
trustee  or  trustees  acting  on  behalf 
of  any  dei)ositor  or  depositors  of 
any  friendly  society,  or  any  charit- 
able or  provident  institution  or 
society,  shall  not  be  restrained  or 
prevented  from  withdrawing  from 
this  Institution,  upon  giving  the 
notice  hereinafter  mentioned,  any 
sum  or  sums  of  money  which  shall 
have  been  deposited  by  such  de- 
positor, friendly  society,  charitable 
or  provident  institution  or  society, 
and  investing  the  same  in  any 
other   securities.     That  the  trus- 


tees shall  pay  into  the  Bank  of 
England  any  sum  or  sums  of 
money,  not  being  less  than  50/.,  to 
the  account  of  the  Commissioners 
for  the  Reduction  of  the  National 
Debt,  upon  the  declaration  of  the 
trustees,  or  any  two  or  more  of 
them,  that  <6uch  monies  belong  ex- 
clusively to  this  Institution. 

25.  That  any  depositor  shall  be 
at  liberty  to  withdraw  the  whole  or 
any  part  of  his  or  her  deposit  and 
interest,  upon  giving,  during  bank- 
ing hours,  fourteen  days*  previous 
notice;  and  in  case  any  notice  is 
given  and  the  money  not  accord- 
ingly withdrawn,  it  shall  be  con- 
sidered a  fresh  deposit,  and  carry 
interest  again  from  the  succeeding 
20th  day  of  the  month. 

26.  The  manager  or  managers  in 
attendance  weekly  shall  have  the 
power  of  refusing  to  open  any 
account  which  he  or  they  deem 
objectionable,  but  the  committee 
alone  shall  have  the  power  of  re- 
turning to  any  depositor  the  amount 
of  his  or  her  deposit,  after  giving 
one  month^s notice;  interest  in  such 
cases  being  allowed  to  the  expira- 
tion of  such  notice,  but  no  longer. 
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1862.      other  things,  an  account  of  monies  received  by  the 

Fi.BTGHEB*8   ^Bttk  from  dcpositors,  and  of  monies  paid  out  to  de- 

Case,       positors,  in  the  week  ending  the  1st  oi  January^  1859. 

The  sum  actually  received  in  the  course  of  that  week 
was  334/.  165.  2c?.  The  amount  returned  on  the  account 
as  money  received  is  only  234/.  I65.  2d.  The  difference, 
100/.,  is  the  subject  of  the  1st  count  of  the  indictment. 

The  second  account  purports  to  be  an  account  for 
the  week  ending  the  8th  of  January^  1859.  The  sum 
actually  paid  out  to  the  depositors  in  that  week  was 
74/.  19^.  hd.  The  sum  returned  in  the  account  as 
paid  out  was  174/.  19^.  5c/.  The  difference,  100/.,  is 
the  subject  of  the  2nd  count  in  the  indictment. 

The  third  account  was  for  the  week  ending  the  15th  * 
of  January^  1859. 

The  sum  actually  paid  out  to  depositors  in  that 
week  was  51/.  13^.  4rf.  The  sum  returned  in  the 
account  as  paid  out  was  151/.  13^.  4c/.  The  difference, 
100/.,  was  the  subject  of  the  3rd  count  in  the  indict- 
ment. 

The  fourth  account  was  for  the  week  ending  the 
22nd  of  January  J 1859.  The  sum  actually  paid  out 
to  depositors  in  that  week  was  the  sum  of  142/.  9^. 
The  sum  returned  on  the  weekly  account  as  paid  to 
depositors  was  192/.  9^.  The  difference,  50/.,  is  the 
subject  of  the  4th  count  in  the  indictment. 

The  fifth  account  was  for  the  week  ending  the  29th 
of  January,  1859.  The  sum  actually  received  from 
depositors  during  that  week  was  283/.  15^.  lOcf.  The 
sum  returned  was  183/.  15«.  lOrf.  The  amount  actually 
paid  out  was  48/.  12^.  9c/.  The  sum  returned  on  the 
account  was  148/.  128.  9d.  This  difference  in  the  sums 
received  and  paid  out  and  those  returned  as  such  in 
the  weekly  accounts  is  the  subject  of  the  5th  count  of 
the  indictment. 

The  prisoner,  whilst  he  was  such  trustee,  treasurer. 
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and  secretary  or  actuary  as  aforesaid,  viz.,  on  the  8th      1862, 
oi  February^  1861,  signed  a  certain  other  weekly  ac-  Flbtchbb's 
count  purporting  to  be  an  account  for  the  week  ending       ^**®' 
the  19th  of  January^  1861.     The  sum  actually  paid 
out  to  depositors  in  that  week  was  the  sum  of  59/.  4^.  9(f. 
The  amount  returned  as  paid  out  was  159i.  4^.  9c?. 
The  difference,  1007.,  is  the  subject  of  the  11th  and 
12th  counts  of  the  indictment. 

These  weekly  accounts  are  all  signed  by  the  defend- 
ant twice,  once  by  him  as  the  treasurer  or  person  hold- 
ing the  balance  thereof  mentioned  in  the  account,  and 
again  by  him  as  the  secretary  or  actuary. 

The  accounts  were  duly  returned  to  the  office  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
and  were  produced  from  their  office  at  the  trial. 

The  written  part  of  the  accounts,  with  the  exception 
of  the  signatures  thereto  other  than  the  signatures  of 
the  prisoner,  is  in  the  prisoner's  handwriting. 

The  amounts  actually  paid  in  and  paid  out  in  each 
week  were  ascertained  from  books  which  had  been  kept 
for  that  purpose,  the  entries  in  which  books  were  in  the 
handwriting  of  the  prisoner,  or  the  account  as  cast  up 
to  shew  the  total  of  the  weekly  receipts  or  payments 
was  in  figures  in  his  handwriting. 

Copies,  partly  printed  and  partly  written,  of  these 
several  weekly  accounts,  marked  respectively  A.,  B., 
C,  D.,  E.  and  F.,  accompany,  and  may  be  referred  to 
as  part  of,  this  case  (a). 

(a)  The  first  only  of  thete  ac-  are  here  printed  in  italics  and  the 

counts  is  annexed.  The  others  were  figures  were  in  writing  in  the  origi- 

similar,  differing  only  in  the  dates  nai : — 
and  the  amount.    The  parts  which 
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1862. 


Fletcher's 
Case. 


This  account  is  to  be  transmitted  to  the  National  Debt  Office  as  qaicklj 
as  possible  after  the  termination  of  each  Week's  transactions. 

We,  a  Manager  and  the  Actuary  (or  the  Secretary)  of  the  SaTincrg 
mk  at  BiliUmy  do  hereby  certify  that  the  several  sums  of  Money  within 


Bank 


stated  were  received  from,  and  paid  to,  Depositors  in  our  presence,  at 
the  said  Savings  Bank,  in  the  Week  ending  the  1  January y  1859. 


Dr.             RKCEIPTS. 

PAYMENTS.             Cr. 

Balance    brought  for- 
ward      •  • 

191 

3 

6 

To  Depositors 

For  Management  . . 

Invested  with   the 
Commissioners   . . 

Balance  at  the  close 
of  the  Account . . 

£ 

311 

12 

0 

234 

16 

2 

From  Depositors 

From     the     Commis. 

sioners 

For  Depositors'  Books 
(or    any  sundry  re- 
ceipts)      

W.B. 

114 

7 

8 

£ 

425 

19 

8 

425 

19 

8 

The  Balance  of  ;Cl  14.  7#.  8rf.,  above  stated,  is 
<*>      thus  disposed  of,  viz. : 

In  the  hands  of  the  Treasurer . .  .6114.  7«.  %d. 

Signature  of  the  Treasurer  or 
other  Person  holding?  Money. 

H,  S.Fletcher    : 

rreasurer. 
jary. 

Do.          of  the  Actuary  or  \^ 
Secretary  or  any  other  person  J 

j 

\    Acti 

I 

.  or  other  Person. 

£ 

i 

J 

C») 


The  Notices  to  withdraw  which  now  continue  in  force  under  the  1 
Rules  of  the  Savings  Bank,  including  those  given  this  week,  I 
amount  to        J  • 

Amount  ordered  to  be  invested  with  the  Commissioners,  being  1- 
part  of  the  above  Balance  at  the  close  of  the  Account  '' 

We  certify  the  contents  of  this  Account  to  be  correct. 
2U/  day  o£  February^  1859. 


'}' 


Witness  our  hands  this 


Note 


B.  J,  Heafield 


H.  S,  FUtcher 


1  A  Manager  present  at  the  time 
—  J  of  Receipt  and  Payment. 


Secretary  or  Actuary. 


To  the  Commissioners  for 
the  Reduction  of  the  National 
Debt. 


} 


(h)  Note.— When  Notices  to  withdraw  have 
not  been  acted  upon  within  the  Time  fixed 
by  the  Rules,  and  therefore  require  to  be 
renewed,  the  Amount  should  be  excluded 
from  the  above  Total. 
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In  addition  to  these  weekly  accounts,  an  annual       1862. 
account  for  the  year  ending  the  20th  of  November^   Flbtcheb's 
1859,  pursuant  to  the  statutes  9  Geo.  4,  c.  92,  s.  46,        ^"®- 
and  7  &  8  Vict.  c.  83,  s.  13,  signed  by  the  prisoner  as 
treasurer  and  secretary  or  actuary,  was  delivered  to  the 
National  Debt  Office ;  a  copy  whereof  accompanies,  and 
may  be  taken  as  part  of,  this  case  (a). 

The  bank  was  usually  open  on  the  Monday  in  each 
week.  The  weekly  accounts,  when  made  up,  were 
made  up  to  the  Saturday  preceding. 

The  money  in  hand  at  the  close  of  the  bank  on  the 
Monday  was  taken  away  by  the  prisoner  from  the  bank 
to  the  parsonage,  his  private  residence.  On  the  next 
Monday^  money  was  brought  to  the  bank  by  the  pri- 
soner or  by  his  direction. 

The  books  of  the  bank  were  at  the  office  of  the 
bank  on  the  Monday  during  office  hours,  but  at  all 
other  times  were  kept  at  the  parsonage  house,  the 
residence  of  the  prisoner. 

The  assets  of  the  bank  vested  in  Government 
securities  have  been  realized.  The  amount  realized, 
with  the  cash  in  hand  at  the  bank,  leaves,  as  compared 
with  the  amount  of  deposits,  a  deficiency  of  8000/. 
and  upwards. 

The  jury  found  as  a  fact  that  the  prisoner  was  a 
trustee  of  the  said  savings  bank  in  the  years  1859  and 
1861 ;  and  that,  whilst  he  was  such  trustee  of  the  said 
savings  bank,  he  converted  and  appropriated  to  his 
own  use  and  purposes  certain  sums  of  money,  which, 
in  the  year  1859,  and  in  the  year  1861,  and  in  the 
several  months  of  those  years  stated  in  the  indictment, 
had  been  paid  into  or  deposited  in  the  said  savings 
bank,  whilst  he  was  such  trustee  as  aforesaid ;  and 
that  the  prisoner  did  so  convert  and  appropriate  the 

(a)  This  accouDt,  being  yerj  long  and  not  material  to  the  case,  is 
omitted. 

VOL.  I.  P  L.  &  C. 
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1862.       said  monies  with  intent  to  defraud,  as  stated  in  the 

Fletcher's    indictment. 

I  directed  a  verdict  of  Guilty  to  be  entered,  subject 
to  the  question  which  I  reserved,  and  on  which  I 
request  the  opinion  of  this  Court,  whether,  upon  the 
facts  so  found  by  the  jury  and  those  stated  in  this  case 
taken  together  with  the  said  rules  of  the  said  savings 
bank,  the  prisoner  was  a  trustee  within  the  meaning 
of  the  20  &  21  Vict  c.  54,  as  described  in  the  several 
counts  of  the  indictment  or  any  of  them. 

I  postponed  the  sentence  upon  the  prisoner  upon  his 
entering  into  his  own  recognizance,  himself  in  750/., 
and  two  sureties  in  the  same  amount. 

This  case  was  argued,  on  the  3rd  of  May^  1862, 
before  Erle  C.  J.,  Martin  B.,  Channell  B.,  Black- 
burn J.  and  Keating  J.,  by  Dowdeswell  for  the  Crown, 
and  H.  Matthews  for  the  defendant  (a);  but,  the 
learned  Judges  being  unable  to  agree,  a  re-hearing 
took  place  on  the  7th  of  June^  1862,  before  Cockburn 
C.  J.,  Erle  C.  J.,  Wightman  J.,  Williams  J.,  Martin 
B.,  WiLLEs  J.,  Bramwell  B.,  Channell  B.,  Byles  J. 
and  Blackburn  J. 

H.  Matthews^  for  the  defendant. — This  indictment 
is  framed  under  the  20  &  21  Vict  c.  54,  s.  1,  the 
meaning  of  which  enactment  is  more  clearly  defined 
by  the  interpretation  clause,  sect.  17  (6). 

(a)  As  no  judgment  was  then  with  intent  to  defraud,  convert  or 
delivered,  it  is  not  considered  neces-  appropriate  the  same  or  any  part 
sary  to  report  the  argument,  which  thereof  to  or  for  his  own  use  or 
was  substantially  the  same  as  that  purposes,  or  shall,  with  intent  afore- 
on  the  re-hearing.  said,  otherwise  dispose  of  or  des« 
(ft)  Sects.  I  &  17  of  the  20  &  21  troy  such  property  or  any  part 
Vict,  c.  54  are  as  follows : —  thereof,  he  shall  be  guilty  of  a  mis- 
Sect.  1.  If  any  person,  being  a  demeanor, 
trustee  of  any  property  for  the  Sect.  17.  The  word  "trustee" 
benefit,  either  wholly  or  partially,  shall,  in  this  Act,  mean  a  trustee  on 
of  some  other  person,  or  for  any  some  express  trust  created  by 
public  or  charitable  purpose,  shall,  some  deed,  will,  or  instrument  in 
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I  submit  that  the  requirements  of  the  statute  are  1862. 
not  complied  with  in  this  case.  The  trust,  if  any,  is  Flbtchbb's 
not  created  by  an  instrument  in  writing  within  the  ^^^' 
meaning  of  the  interpretation  clause.  The  Acts 
relating  to  savings  banks,  which  declare  the  duties  of 
the  trustees  (a),  are  not  such  an  instrument,  and  can- 
not be  looked  at  for  the  purpose  of  seeing  whether 
there  is  any  express  trust  in  writing  and  what  are  its 
terms.  The  instrument  required  is  something  ejusdem 
generis  with  a  deed  or  will.  Moreover,  sect.  17  enacts 
that  the  word  "  trustee"  ^all  include  liquidators  under 
the  Joint  Stock  Companies  Act,  1856,  and  all  assignees 
in  bankruptcy  and  insolvency,  a  provision  which  would 
be  quite  unnecessary,  if  an  Act  of  Parliament  were 
an  instrument  in  writing  within  the  meaning  of  the 
section.  This  view  is  supported  by  the  case  of  In  re 
Lord  (6),  in  which  Wood  V.  C.  doubted  whether  a 
special  Act  of  Parliament  authorizing  an  arbitration 
was  a  document  authorizing  a  reference  within  the 
meaning  of  the  Common  Law  Procedure  Act,  1854, 
s.  12.  Neither  are  the  rules  of  the  bank  such  an 
instrument.  They  precede  the  existence  of  the  trust, 
and  it  is,  no  doubt,  true  that  an  implied  trust  would 
arise  on  any  one  agreeing  to  receive  money  upon  the. 

writing,  and  shall  also  include  the  word  property  shall  also  denote  and 

heir  and  personal  representative  of  include  not  only  such  real  and  per- 

anj  such  trustee,  and  also  all  execa-  sonal  property  as  may  have  been 

tors  and  administrators,  liquidators  the  original  subject  of  a  trust,  but 

under  the  Joint  Stock  Companies  also  any  real  or  personal  property 

Act,  1856,  and  air  assignees    in  into  which  the  same  may  have  been 

bankruptcy  and  insolvency.  converted  or  exchanged,  and  the 

The  word  **  property  "  shall  in-  proceeds  thereof  respectively,  and 

elude  every  description  of  real  and  anything  acquired  by  such  pro* 

personal  property,  goods,  raw  or  ceeds. 

other  materials,  money,  debts,  and  (a)  These  Acts  are  the  9  Geo* 

legacies,  and  all  deeds  and  instru-  4,  c.  92  ;  the  3  &  4  Wm.  4,  c.  14, 

menCs  relating  to  or  evidencing  the  and  the  7  &  8  Vict  c,  83. 

title  or  right  to  any  property,  or  (&)  1   Kay  &  J.  90 ;    24  L.  J. 

giving  a  right  to  recover  or  receive  Chan.  145. 
any  money  or    goods ;    and  such 

p  2 
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1862.      trusts  declared  by  tbem ;   but  the  rules  themselves 
Fi-ETCHEft's   precede  and  do  not  create  the  trust. 

^'^'  Erle  C.  J— Take  the  case  of  a  will.     There  the 

property  dealt  with  is  received  by  the  trustee  after  the 
date  of  the  will. 

Matthews. — A  will  has  all  the  requisites  of  the 
statute ;  for,  although  it  only  operates  at  the  death  of 
the  testator,  yet  the  whole  trust  is  created  by  the  will 
alone.  All  the  elements  necessary  to  the  creation  of 
the  trust  must  be  found  within  the  four  corners  of  the 
instrument.  These  rules  name  no  trustee,  appoint  no 
cestuique  trusty  and  dispose  of  no  trust  fund.  The 
trustee  of  a  savings  bank  becomes  such  by  matter 
subsequent  to  the  rules,  as  by  appointment.  In  this 
case  there  is  great  difficulty  in  saying  who  are  the 
trustees.  There  could  be  no  such  difficulty,  if  the 
trustees  were  "  created  "  by  writing. 

Blackburn  J. — Suppose  there  is  a  declaration  of 
trust  by  a  deed  which  names  no  trustee,  but  one  comes 
in  subsequently ;  surely  in  that  case  there  are  trusts 
created  by  a  deed  within  the  meaning  of  the  statute. 

Bramwell  B. — How  can  these  rules  create  the 
trust,  when  it  would  be  the  same  without  them  by 
virtue  of  the  Savings  Banks  Acts?  Does  the  trust 
depend  on  the  validity  of  the  rules? 

Matthews. — Clearly  not.  That  is,  in  fact,  the 
answer  to  this  indictment.  The  trust  here  is  created 
by  the  rules  if  you  like, — or  by  the  Savings  Banks 
Acts  as  I  should  ssijj—plus  the  appointment  of  the 
trustees,  plus  the  creation  of  the  trust  fund.  The 
Courts  of  equity  will  enforce  a  voluntary  settlement 
where  the  trusts  have  been  perfectly  created,  but  will 
not  lend  their  assistance  when  the  matter  remains  in 
agreement  ojily ;  and  the  test  of  a  perfectly  constituted 
trust  is  whether  or  not  the  legal  estate  has  passed  to 
the  trustees. 
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In  LewirCs  Law  of  Trusts  and  Trustees  (a)  it  is  1862. 
said,  "  If  the  subject  of  the  trust  be  a  legal  interest^  and  Fmtchbb'« 
one  capable  of  legal  transmutalion^  as  lands  or  chattels  ^*^' 
which  pass  by  conveyance,  assignment,  or  delivery,  or 
stock  which  passes  by  transfer,  in  this  case  the  trust 
is  not  perfectly  created  unless  the  legal  interest  be 
actually  vested  in  the  trustee ;  it  is  not  enough  that 
the  settlor  executed  a  deed  affecting  to  pass  it,  and 
that  he  believed  nothing  to  be  wanting  to  give  effect 
to  the  transaction :  the  intention  of  divesting  himself 
of  the  legal  property  must  in  fact  have  been  executed, 
or  the  Court  will  not  recognise  the  trust."  Here  the 
rules  do  not  transfer  any  estate,  and,  consequently,  do 
not  create  the  trust.  The  decisions  upon  the  Statute 
of  Frauds (6)  are  not  in  point;  for  there  the  trust 
is  to  be  manifested  and  proved^  which  words  point 
to  evidence  merely,  while  here  it  is  to  be  created^  by 
some  writing. 

Assuming  that  there  is  such  an  instrument  in 
writing  as  is  contemplated  by  the  Act,  it  is  submitted 
that  there  is  no  eocpress  trust  created  by  such  instru- 
ment. The  eighth  rule,  which  requires  the  money  to 
be  invested,  is  discretionary  and  not  compulsory,  as 
will  be  seen  by  comparing  it  with  the  9  Geo.  4,  c.  92, 
^.11  (c),  from  which  it  is  copied,  and  which  contains 

(a)  Page  66,  4th  ed.  belonging  to    any  savings   bank, 

(6)  The  29  Car.  2,  c.  3,  8.  7  of  which  the  trustees  of  such  saviugs 

which  is  as  follows  : —  bank  respectively  are  authorized  to 

All  declarations  or  creations  of  invest  under  this  Act,  or  under  any 

tr|ists  or  confidences  of  any  lands,  rules  or  regulations  of  any  such 

tenements  or  hereditaments  shall  savings  bank,   shall   be  paid  into 

be  manifested  and  proved  by  some  and  invested  in  the  Bank  of  Eng' 

writing  signed  by  the  party  who  is  land  or  the  Bank  of  Ireland^  as  the 

by  law   enabled  to  declare  such  case  may  require,  in  the  names  of 

trust,  or  by  his  last  will  in  writing,  the  Commissioners  for  the  Reduc- 

or  else  they  shall  be  utterly  void  tion  of  the  National  Debt,  accord- 

and  of  none  effect.  ing  to  the  provisions  of  this  Act 

(c)  The  9  Geo.  4,  c.  92,  «.  11,  is  enabling  such  trustees  to  make  in- 

as  follows  : —  vestments  in  the  names  of  the  said 

That  the  several  sums  of  money  Commissioners,  and  no  such  sum  or 
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1862. 

Fl.ETCHEB*8 

Ca0e. 


a  proviso  empowering  the  trustees  to  make  the  invest- 
ment. The  rule  must  be  construed  as  the  same 
words  would  be  construed  in  the  Act,  and  must  be 
taken  merely  to  limit  the  range  of  investment,  leaving 
the  trustees  at  liberty  to  decide  whether  they  will 
invest  the  money  at  all  or  not.  Further,  even  if  the 
eighth  rule  contains  an  express  trust,  the  six  counts 
in  the  indictment  which  charge  that  trust  describe  it 
as  a  trust  for  a  public  purpose.  Now,  a  public  trust 
is  synonymous  with  a  charitable  trust,  as  is  shown 
by  numerous  decisions  in  Courts  of  equity  (a).  Here 
the  object  of  the  trust  is  not  charitable,  but  merely 


sums  shall  be  paid  or  laid  out  bj 
the  trustees  of  such  savings  bank 
in  any  other  manner  or  upon  any 
other  security  whatever,  except 
such  sums  of  money  as  from  time 
to  time  shall  necessarily  remain  in 
the  hands  of  the  treasurer  or  trea- 
surers, to  answer  the  exigencies 
thereof:  Provided  always,  that 
nothing  herein  contained  shall  re- 
strain or  prevent  any  depositor,  or 
any  trustee  or  trustees  acting  on 
behalf  of  any  depositor  or  deposi- 
tors of  any  friendly  society,  or  any 
charitable  or  provident  institu- 
tion or  society,  from  withdrawing 
from  any  such  savings  bank  any 
sum  or  sums  of  money  which  shall 
have  been  deposited  by  such  deposi- 
tor, friendly  society,  charitable  or 
provident  institution  or  society,  and 
investing  the  same  in  any  other 
securities:  Provided  always,  that 
the  trustees  of  any  institution 
already  established,  or  which  shall 
take  the  benefit  of  this  Act,  in 
manner  hereinbefore  provided,  shall 
be  and  they  are  hereby  empowered 
to  pay  into  the  Banks  of  England 
or  Irelandf  as  the  case  may  be,  any 
sum  or  sums  of  money,  not  being 
less  than  50/,  to  the  account  of  the 
Commissioners  for  the  Reduction 
of  the  National  Debt,  upon  the 


declaration  of  the.  trustees  of  such 
institution,  or  any  two  or  more  of 
them,  that  such  moneys  belong 
exclusively  to  the  institution  for 
which  such  payment  is  intended  to 
be  made,  whether  such  moneys  shall 
have  been  deposited  therein  before 
the  passing  of  this  Act,  or  there- 
after shall  be  deposited  therein,  and 
the  cashier  or  cashiers  of  the  Banks 
oi  England  9X1^  /reian^  respectively 
are  hereby  required  to  receive  all 
such  moneys,  and  to  place  the  same 
into  the  account  raised  in  the  names 
of  the  said  Commissioners  in  the 
books  of  the  Banks  of  England  and 
Ireland  respectively,  denominated 
^Hhe  fund  for  the  banks  for 
savings  " :  Provided  always,  that 
previous  to  any  payment  being 
made  into  the  Banks  of  England 
or  Ireland  as  aforesaid,  the  person 
or  persons  applying  for  that  pur- 
pose shall  in  all  cases  produce*  to 
the  officer  of  the  said  Commissioners 
at  their  office  in  London  or  JOub- 
lin,  as  the  case  may  be,  an  order 
under  the  hands  of  two  of  the 
trustees  of  such  institution,  on  the 
account  of  which  such  payment  is 
to  be  made. 

(a)  See  Lewin's  Law  of  Trusts 
and  Trustees,  p.  19,  4th  ed. 
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the  private    benefit  of   the  depositors,   who  are  a      1862. 
definitively  ascertained  body.     The  other  six  counts,  1wc^m7 
which  describe  the  trust  as  a  private  one,  allege  a  trust 
which  is  nowhere  to  be  found  in  the  rules,  but  only  in 
the  Savings  Banks  Acts. 

Again,  the  defendant  was  secretary,  treasurer,  and 
manager,  and  received  these  monies  in  his  character  of 
secretary.  The  only  rule  which  declares  his  duty  as 
secretary  is  the  fifth,  which  requires  him  to  pay  to  the 
treasurer  the  whole  balance  remaining  due  after  each 
day's  business  is  concluded.  That  trust  was  performed 
by  his  paying  the  money  over  to  himself  as  treasurer. 
There  is  no  rule  prescribing  the  duty  of  the  treasurer, 
neither  is  it  contained  in  the  bond  which  he  gave ;  it 
is  only  to  be  gathered  from  the  statute.  By  the 
9  Geo.  4,  c.  92,  s.  10,  the  treasurer,  upon  the  receipt 
of  an  order  signed  by  two  trustees  and  three  managers* 
is  to  pay  over  the  money  in  his  hands  to  such  person 
as  they  may  appoint.  In  this  case  there  has  been  no 
such  order  given;  and,  consequently,  the  defendant 
was  bound  to  retain  the  money.  As  trustee  he  is  not 
liable ;  for  the  trustees  are  never  to  have  possession  of 
the  money.  They  are  to  direct  the  treasurer  to  pay 
it  to  some  one  appointed  by  them,  which  has  never 
been  done  in  this  case. 

CocKBDRN  C.  J You  Say  that  the  defendant  is  not 

liable  as  trustee,  because  he  never  received  the  money 
as  trustee,  nor  as  treasurer  because  there  is  no  rule 
defining  the  duties  of  the  treasurer.  Why  may  he 
not  have  misappropriated  this  money  in  his  character 
of  secretary? 

Matthews.— T\i^  ]\xvy  have  not  found  that;  and  this 
Court  will  not  be  subtle  to  draw  inferences  against  the 
defendant. 

[DawdesweU  (who,  with  Pigott  Serjt.,  appeared  for 
the  Crown). — It  appears  on  the  face  of  the  accounts 
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1862.  that  the  money  was  misappropriated  by  the  defendant 
Fi^etghbe's  as  secretary.  The  accounts  are  signed  by  the  defend- 
^"***  ant  both  as  secretary  and  treasurer.  In  one  of  them 
he  admits  that  he  has  received  234/.  16^.  2d.j  as 
treasurer.  In  reality  he  had  received  as  secretary 
334/.  16s.  2d. ;  and,  therefore,  must  have  misappro- 
priated the  100/.  as  secretary.] 

Matthews. — If  he  took  the  money  as  secretary,  it  is 
clear  that  he  did  not  take  it  as  trustee  of  the  property, 
but  merely  as  a  servant.  Proud^s  Case  (a)  shows  that 
as  secretary  he  might  have  been  indicted  and  convicted 
of  embezzlement. 

Blackburn  J That  could  not  have  been  done, 

because,  as  trustee,  he  had  the  legal  estate. 

Matthews. — Then,  if  the  defendant  was  not  a  trustee 
by  virtue  of  his  position  as  secretary,  neither  was  he 
such  as  treasurer,  or  as  manager.  The  20  &  21  Vict. 
c.  54,  s.  1,  applies  only  to  cases  where  the  trustee  has 
the  absolute  legal  ownership.  Neither  have  the  depo- 
sitors in  this  case  such  rights  as  are  recognised  by  the 
Court  of  Chancery  in  all  cases  of  trusts  as  belonging 
to  the  cestuique  trust.  They  cannot  follow  the  trust 
fund  specifically,  which  they  would  be  at  liberty  to 
do,  if  the  defendant  were  really  a  trustee.  The  re- 
lation existing  between  the  defendant  and  the  deposi- 
tors is  simply  that  of  creditor  and  debtor.  By  the 
twenty-fifth  rule  the  depositor  may  give  fourteen  days' 
notice,  and  withdraw  his  money,  thus  determining  the 
relation  between  them. 

Martin  B. — Could  the  depositor  bring  an  action? 

Matthews. — Undoubtedly  he  could,  were  it  not  for 
the  arbitration  clause  in  the  7  &  8  Vict.  c.  83,  s.  14. 
In  Eex  V.  MildenhaU  (6),  it  is  stated  that  Farke  B., 
when  at  the  bar,  had  given  an  opinion  that  the  depo- 

(a)  Ante,  p.  97  ;  31  L.  J.,  M.  C.  71. 
(Jb)  6  Ad.  &  £1.  9^2,  958. 
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sitor  could  maintain  an  action ;  and  in  Crisp  v.  Bun-       1862. 
hury  (a),  although  it  was  held  that  the  only  mode  of  Flbtchbe's 
proceeding  against  a  trustee  was  by  arbitration  under       ^"®- 
the  9  Geo.  4,  c.  92,  s.  45,  the  Act  then  in  force,  no 
doubt  was  expressed  but  that  an  action  might  have 
been  maintained,  had  it  not  been  for  that  clause. 

Lastly,  the  defendant  should  have  been  indicted 
under  the  7  &  8  Geo.  4,  c.  29,  8.  49,  which  exactly 
meets  this  case.  The  fact  that  both  that  section  and 
the  20  &  21  Vict  c.  54,  8.  1,  are  retained  as  distinct 
enactments  in  the  24  &  25  Vict.  c.  96  (b)  shows  that 
these  two  offences  are  distinct  in  their  nature. 

At  the  close  of  Matthews^  argument,  the  Court  in- 
timated that  they  would  take  time  to  consider  whether 
they  wished  to  hear  any  argument  on  behalf  of  the 
Crown. 

The  Court  having  subsequently  intimated  that  they 
desired  to  hear  counsel  on  behalf  of  the  prosecution, 
the  argument  was  resumed  on  the  14th  oiJune,  1862, 
by 

DowdesweU^  for  the  Crown. — This  case  involves 
three  questions.  The  first  is,  was  the  defendant  a 
trustee  within  the  meaning  of  the  20  &  21  Vict.  c.  54, 
^.1?  The  word  trustee  is  there  used  in  its  widest 
sense,  except  so  far  as  it  is  limited  by  sect.  17.  Un- 
less, therefore,  the  defendant  is  excluded  by  that 
limitation,  he  falls  within  the  first  section.  In  Hill  on 
Trustees  (c)  it  is  said  that,  "  a  trustee,  in  the  widest 
meaning  of  the  term,  may  be  defined  to  be,  a  person, 
in  whom  some  estate,  interest  or  power  in  or  affecting 
property  of  any  description  is  vested  for  the  benefit 

(a)  8  Bing.  394.  e.  54,  «.  1,  by  the  24  &  25  Vict. 

(h)  The  7  &  8  Geo.  4,  c.  29, 8. 49,  e.  96,  s.  80. 
is  re-enacted  bj  the  24  &  25  Vict.         (c)  Page  1. 
c.  96,  8.  75,  and  the  20  &  21  Vict. 
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1862.  of  another."  Whether  the  defendant  was  trustee, 
Fi^BTCHBE^B  treasurer,  or  secretary  of  this  savings  bank,  he  was  a 
Caise.  trustee  within  the  meaning  of  the  Act  in  each  capa- 
city, and  was  bound  not  to  misappropriate  this  money. 
It  has  been  urged  that  he  misappropriated  the  money 
in  his  capacity  of  secretary,  that  is,  as  a  servant, 
and  that,  on  the  authority  of  Regina  v.  Proxid  (a),  he 
ought  to  have  been  indicted  for  embezzlement,  under 
the  7  &  8  Geo.  4,  c.  29,  s.  47.  But,  although  in  some 
sense  a  servant,  yet  as  a  trustee  of  the  bank  he  was 
also  a  master,  his  own  master,  and  his  capacity  of 
servant  merged,  if  I  may  so  term  it,  in  his  capacity 
of  master. 

CocKBURN  C.  J. — We  have  no  difficulty  in  saying 
that  he  was  a  trustee.  The  question  is  whether  he 
was  a  trustee  within  the  20  &  21  Vict  c.  54,  s.  17. 

Dowdeswelh — Then  I  pass  on  to  the  second  question, 
which  is,  whether  he  was  a  trustee  upon  an  express 
trust.  In  Maddock'a  Chancery  Practice  (6),  a  dis- 
tinction is  drawn  between  express  trusts,  which  are 
raised  and  created  by  act  of  the  parties,  and  implied 
trusts,  which  are  raised  or  created  by  act  or  construc- 
tion of  law;  and  the  7th  section  of  the  Statute  of 
Frauds  (c)  refers  to  that  distinction  in  requiring  that 
all  declarations  or  creations  of  trusts  must  be  mani- 
fested and  proved  by  some  writing;  for  by  section  8 
of  that  statute  it  is  provided  that  the  previous  enact- 
ment shall  not  extend  to  implied  trusts.  The  dis- 
tinction is  also  recognized  in  Cook  v.  Fountain  ((f),  in 
the  3  &  4  Wm.  4,  c.  27,  s.  25,  and  in  Lewin's  Laio  of 
Trusts  and  Trustees  (e). 

The  third  question  is,  whether  there  is  a  trust  created 
by  an  instrument  in  writing.     The  word  ''^created''  only 

(a)  Artie,  p.  97.  (rf)  3  Swanst.  585,  591. 

(6)  Vol.  1,  p.  6U,  3rd  ed.  (c)  Page  83,  4th  ed. 

(c)  Ante,  p.  193,  note  (h). 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  199 

means  that  the  trust  must  be  expressed  or  contained  1862. 
in  some  writing.  It  is  said  on  the  other  side  that  the  Flbtcheb's 
word  "  created"  requires  that  the  instrument  should  ^^^' 
convey  the  corpus  of  the  trust  to  the  trustee.  If  that 
were  so,  there  are  very  few  instances  in  which  a  deed 
or  will  could  create  a  trust.  The  public  funds  are 
the  object  of  most  trusts,  yet  it  is  obvious  that  no 
deed  or  will  can  convey  any  portion  of  those  funds; 
and  so,  if  my  friend's  contention  were  correct,  no  deed 
or  will  could  create  a  trust  in  respect  of  the  public 
funds  within  the  meaning  of  this  Act.  The  trust  here 
is  also  created  by  an  instrument  in  writing.  At  com- 
mon law  a  trust  could  be  created  by  word  of  mouth ; 
and  although,  since  the  Statute  of  Frauds,  that  is  no 
longer  so  as  to  realty,  yet  even  to  this  day  a  trust  of 
personalty  may  be  so  created :  Bayley  v.  Bovlcott  (a) ; 
GrayY.  Gray  (6).  The  provision  in  the  17th  section, 
that  the  trust  must  be  created  by  an  instrument  in 
writing,  only  means  that  it  cannot  be  created  by  word 
of  mouth.  The  word  "  instrumeiit "  is  defined  by 
Johnson  (c)  to  mean  "a  writing  containing  any 
contract  or  order."  No  particular  form  is  required. 
In  Sanders  on  Uses  and  Trusts  {d)  it  is  said,  "  There 
is  no  regular  form  prescribed  by  the  Courts  of  equity 
for  the  declaration  or  creation  of  the  trust.  There- 
fore a  note,  or  memorandum  in  writing  from  a  trustee, 
promising  to  execute  a  declaration  of  trusts,  or  con- 
fessing that  he  purchased  lands  with  another  man's 
money;  or  a  bond  from  a  trustee,  either  to  perform 
the  trusts  of  a  conveyance,  in  which  no  trusts  are 
mentioned,  or  to  make  an  assignment  as  his  cestuique 
trust  shall  direct;  a  recital  in  a  purchase-deed,  that 
the  consideration-money  belonged  to  a  third  person ; 
an  answer  in  Chancery,  confessing  a  trust;  a  letter 

(a)  4  Russ.  345,  347.  (c)  Diet,  sub  voc. 

(b)  21  L.  J.  Ch.  745.  (cO  Vol.  1,  page  343,  5th  ed. 
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1862.  from  a  trustee  disclosing  the  purposes  of  a  devise  to 
Fletcher's  hini;  these,  and  indeed  any  writing  in  the  shape  of 
Cjwe.  mutual  covenants  or  articles  of  agreement  relative  to 
the  transfer  or  produce  of  land,  although  without  seal 
or  stamp,  if  they  properly  discover  the  intention  of 
the  parties,  are  sufficient  in  a  Court  of  equity,  to 
create  trusts."  The  same  doctrine  is  to  be  found  in 
LerJoirCs  Law  of  Trusts  and  Trustees  (a).  The  rules, 
therefore,  are  clearly  an  instrument  in  writing,  and 
they  create  the  trust.  Further,  this  is  a  public  trust. 
Savings  banks  are  regulated  by  various  public  Acts, 
and  it  is  obviously  for  the  benefit  of  the  state  that 
habits  of  saving  should  be  encouraged. 

CocKBURN  C.  J.— May  any  one  who  pleases  deposit 
money  in  a  savings  bank  ? 

[Matthews, — No.  By  rule  26  the  managers  may 
refuse  to  open  any  account  which  they  deem  objection- 
able.] 

Dowdeswell. — Their  discretion  cannot  be  exercised 
arbitrarily.  It  is'clear,  from  the  preamble  and  scope 
of  the  9  Geo.  4,  c.  92,  that  this  is  a  trust  for  a 
public  purpose.  The  trusts  alleged  in  the  indictment 
are  created  by  the  third,  fourth,  seventh  and  eighth 
rules. 

WiGHTifAN  J. — The  only  express  trust  that  I  can 
find  is  in  the  eighth  rule. 

CocKBURN  C.  J. — If  the  purpose  is  public  within 
the  meaning  of  the  Act,  there  is  no  diflBculty.  But, 
if  it  is  not,  where  is  the  express  trust  created  which 
is  alleged  in  the  sixth  and  following  counts  ?  Show 
me  from  the  rules  that  the  Institution  mentioned  in 
the  eighth  rule  is  identical  with  the  depositors  men- 
tioned in  those  counts,  and  you  make  out  your 
case. 

DowdesweU. — ^The  trustees  and  depositors  compose 

(a)  Chap,  v.,  p.  40,  4th  ed. 
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the  Institution,  and  the  trust  for  the  benefit  of  the       1862. 
Institution  mentioned  in  the  eighth  rule  is  in  eifect   flbtchbe's 
for  the  benefit  of  the  depositors  only;    for  by  the       ^****- 
fourth  rule  they  are  the  only  persons  who  can  receive 
any  benefit  under  the  trust. 

MaWiews^  in  reply.— The  definition  of  a  trustee 
contained  in  HiU  on  Trustees  (a)  has  been  quoted 
and  relied  on;  but  the  very  next  sentence  in  that 
book  shows  that  that  definition  is  too  large,  and 
would  embrace  executors  and  administrators,  guar- 
dians of  infants,  committees  of  lunatics,  assignees  in 
bankruptcy  and  insolvency,  and  others  filling  any 
fiduciary  situation,  as  well  as  bailees,  factors,  and 
agents.  It  is  clear,  therefore,  that  the  definition 
would  include  many  who  must  be  excluded  from  the 
operation  of  this  Act.  Whenever  there  is  the  relation 
of  trustee  and  cestuique  trusty  the  latter  may  follow 
and  attach  the  trust-fund.  There  is  no  case  of  trustee 
and  cestuique  trust  to  which  that  right  does  not 
belong.  Here,  however,  the  deposits  belong  to  the 
trustees  from  the  moment  that  they  are  deposited. 
The  depositors  cannot  follow  and  attach  them.  They 
cannot  even  attach  the  receipt  given  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  to 
the  trustees  in  exchange  for  the  money  invested  in 
the  Bank  of  England  in  their  names. 

CocKBUBN  C.  J. — Would  not  the  Court  of  Chancery 
grant  an  injunction  to  prevent  the  trustees  applying 
the  money  otherwise  than  in  the  manner  directed  by 
the  Savings  Banks  Acts  and  the  rules? 

Matthews There  is  no  authority  that  it  would. 

CocKBURN  C.  J. — Cannot  the  depositors  follow  the 
money,  while  it  is  tn  the  hands  of  the  trustees,  and 
before  it  gets  into  the  hands  of  the  Commissioners  for 

(a)  iln^a,  p.  197. 
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1862.       the  Reduction  of  the  National  Debt?     Is  there  no 
Fiatcheb's    trust  at  all  ? 

<^ase.  Matthews. — Certainly;  there  is  such  a  trust  as  is 

that  of  a  servant  or  bailee. 

WiLLES  J. — You  assume  that  the  trustees  have 
done  with  the  money  when  they  have  transferred  it  to 
the  Commissioners.  That  is  not  so.  By  the  9  Geo,  4, 
c.  92,  88.  18  and  1 9,  they  can  recover  it  from  the  Com- 
missioners. 

Matthews The  money  is  not  gone  for  ever;  but, 

while  it  remains  with  the  Commissioners,  the  trustees 
get  a  receipt  for  it,  which  receipt  does  not  belong  to 
the  depositors.  Nor  are  the  depositors  entitled  to  the 
interest  paid  on  the  receipt,  but  to  a  lower  rate. 

WiLLES  J.  referred  to  Holmes  v.  Henty  (a). 

Matthews. — That  case  was  decided  upon  the  9  Geo.  4, 
c.  92,  s.  22,  under  special  circumstances  which  cannot 
occur  again.  The  fund  which  the  trustees  were  there 
charged  with  did  not  consist  of  deposits,  but  of  accu- 
mulated interest  on  deposits. 

CockburnC.  J. — How  do  you  interpret  the  eighth 
rule?    Who  compose  the  Institution  there  mentioned  ? 

Matthews. — The  trustees,  as  is  plain  from  sect.  8  of 
the'  9  Geo.  4,  c.  92,  by  which  the  effects  of  the  Insti- 
tution are  vested  in  the  trustees  for  the  time  being. 
The  trust  described  in  the  sixth  and  following  counts> 
may  be  found  in  the  Savings  Banks  Acts,  but  it  does 
not  exist  in  the  rules,  and  the  rules  cannot  be  supple- 
mented by  referring  to  the  statutes. 

CocKBURN  C.  J. — I  am  of  opinion  that  the  convic- 
tion in  this  case  was  right  and  ought  to  be  upheld. 
The  first  question  is,  was  the  defendant  a  trustee 
within  the  meaning  of  the  20  &  21  Vkt.  c.  54  ?     It 

(a)  4  CI.  &  Fin.  99. 
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has  been  contended  by  Mr.  Matthews  that  he  was  not;  1862. 
that,  although  he  was  called  a  trustee,  yet  the  real  Fjletchbb's 
relation  existing  between  him  and  the  depositors  was  ^*®®' 
that  of  debtor  and  creditor  only;  and  that  he  was 
merely  liable  to  an  action  at  law,  and  to  repay  to  each 
depositor  the  amount  deposited  by  him  with  interest. 
I  cannot  concur  in  that  view.  I  think  that  there  was 
a  trust  here,  namely,  to  receive  the  money  and  hold 
it  for  the  benefit  of  the  institution,  and,  so  long  as  the 
money  remained  in  his  hands,  to  hold  it  entirely  for 
the  benefit  of  the  depositors.  I  am  disposed  to  think 
that  it  was  not  a  trust  for  a  public  purpose.  Although 
the  institution  is  one  of  national  concern,  and  it  is  for 
the  public  interest  that  the  savings  of  depositors  should 
be  protected,  yet  it  was  not  a  public  or  charitable 
purpose.  The  word  "public''  in  the  Act  must  be 
understood  to  mean  such  a  purpose  as  would  be  recog- 
nized as  public  in  a  Court  of  law,  such  as  are  the 
purposes  of  such  institutions  as  are  exempted  from 
liability  to  the  poor  rate.  The  trust  here  was  "  for 
other  persons."  From  the  whole  scope  of  the  rules 
it  is  plain  that  the  trustees  do  not  hold  the  funds  in 
their  hands  for  their  own  individual  benefit,  but  for 
the  benefit  of  the  depositors.  The  eighth  rule  says, 
*'  That  the  several  sums  of  money  belonging  to  this 
Institution,  which  the  trustees  thereof  are  authorized 
to  invest  under  the  Act  9  Geo,  4,  c.  92,  or  under  the 
rules  or  regulations  of  this  Institution,  shall  be  paid 
into  and  invested  in  the  Bank  of  England^  in  the 
names  of  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  according  to  the  provisions  of  the  said 
Act  enabling  the  trustees  to  make  investments  in  the 
names  of  the  said  Commissioners,  and  no  such  sum  or 
sums  of  money  shall  be  paid  or  laid  out  by  the  trustees 
in  any  other  manner,  or  upon  any  other  security 
whatever,  except  such  sums  of  money  as  from  time 
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1862.  to  time  shall  necessarily  remain  in  the  hands  of  the 
Fmtchee's  treasurer  to  answer  the  exigencies  thereof.'*  Now,  I 
can  only  find  trustees  and  depositors  spoken  of  in  the 
rules  as  composing  the  Institution.  The  money,  how- 
ever, does  not  belong,  except  in  a  legal  sense,  to  the 
trustees ;  it  belongs  to  the  Institution,  and,  by  the 
operation  of  the  fourth  and  eighth  rules,  the  trustees 
hold  it  for  the  benefit  of  the  Institution  as  distin- 
guished from  themselves,  that  is,  for  the  benefit  of 
the  depositors. 

Then,  is  the  trust  an  express  trust  ?  The  secretary 
is  to  receive  the  money  and  pay  it  to  the  treasurer, 
and  the  treasurer  is  to  pay  it  to  the  trustees.  The 
duty  of  the  trustees  is  chalked  out  for  them  by  the 
eighth  rule.  If  they  do  not  discharge  that  duty,  they 
are  guilty  of  a  breach  of  trust. 

I'he  next  question  is  whether  the  trust  is  created 
by  such  an  instrument  in  writing  as  is  contemplated  by 
the  statute.  I  am  clearly  of  opinion  that  it  is.  The 
rules  in  this  case  are  such  an  instrument  as  is  in- 
tended. It  has  been  said  that  the  instrument  meant 
by  the  statute  must  be  ejusdem  generis  with  a  deed  or 
will.  Whether  that  be  so  or  not,  I  am  of  opinion 
that  these  rules  are  ejusdem  generis  with  a  deed  or 
will.  They  give  authority  to  receive  the  money,  and 
point  out  how  it  is  be  invested  and  applied.  What- 
ever shape  an  instrument  may  assume,  if  it  authorizes 
a  trustee  to  receive  money  upon  certain  trusts,  and 
points  out  the  mode  of  investment,  and  generally 
declares  the  purposes  to  which  the  property  is  to  be 
applied,  it  is  an  instrument  ejusdem  g^nerisy  that  is, 
having  the  same  eflfect,  as  a  deed  or  will.  If  those 
trusts  had  been  declared  by  a  deed  instead  of  by  these 
rules,  no  one  could  have  doubted  that  such  a  breach 
of  them  as  has  occurred  here  would  have  been  within 
the  Act.     In  this  case,  however,  instead  of  executing 
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a  deed,  the  defendant  accepted  the  office  of  trustee  1862. 
under  the  rules.  We  must  not  forget  that  the  object  fIct^mT 
of  the  Act  was  to  prevent  the  fraudulent  appropriation  ^"*- 
by  trustees  of  funds  in  their  hands.  The  reason  why 
the  Act  is  not  to  extend  to  implied  trusts  is  that 
trustees  whose  trusts  are  not  clearly  defined  by  some 
writing  may  not  find  themselves,  by  an  erroneous  con- 
struction of  an  obscurely  defined  duty,  involved  in 
the  obligation  of  a  penal  statute.  There  must,  there- 
fore, be  an  express  trust  created  by  some  writing ;  but, 
as  soon  as  we  have  that,  we  have  all  that  the  statute 
requires,  and  the  case  is  brought  within  the  Act  ' 
without  straining  its  provisions.  A  doubt  has  been 
raised  whether  the  defendant  did  not  hold  the  money 
as  secretary  only;  and  it  has  been  contended  that,  if  he 
held  it  as  secretary,  he  held  it  as  a  servant  and  not  as 
a  trustee.  That  question  is  of  little  moment;  for,  as 
secretary,  he  was  bound  to  hand  the  money  over  to  the 
treasurer.  Moreover,  the  jury  have  found  that  he  held 
it  as  trustee.  Seeing  that  he  was  secretary,  treasurer, 
and  trustee  at  once,  there  is  good  ground  for  saying 
that  their  finding  is  right.  The  defendant  was  a  trustee 
for  other  persons  upon  an  express  trust  created  by  an 
instrument  in  writing  within  the  meaning  of  the  Act, 
and  the  conviction  must,  therefore,  be  affirmed. 
The  other  learned  Judges  concurred  (a). 

Conviction  affirmed. 

(a)  Bbamwsll  B.  had  lefl  the      pronounced,  and  Chaircxll  B.  was 
Court  before  the  judgment  was      not  present  at  the  second  sitting. 


VOL.  I.  Q  L.  &  C. 
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1862.  REQINA  i).  JOHN  MASSEY. 


The  prisoner  The  following  case  was  reserved  by  Blackburn  J. 

undCT  the  ^  The  prisoner  was  tried  before  me,  at  the  last  Stafford' 

^\^}^  ^^i'  ^^ire  Assizes,  on  an  indictment  of  which  a  copy  accom- 

c.  106, 8, 251,  ,                   '                                                                          *•' 

vhich  enacts  panies  the  case. 

per^n  ad.^  Mr.  Waterjield,  the  Registrar  of  the  Court  of  Bank- 
judged  bank-  ruptcy  at  Birmingham^  produced  a  document  under 
any  of  the  the  Seal  of  the  Court  of  Bankruptcy  purporting  to  be 
S^wiieLd^wUb  *  ^^Py  ^^  ^  declaration  of  insolvency  by  the  prisoner 
d *fi^' dh-  ^^  *^®  ^^™^  contained  in  Schedule  D.  to  the  Bankrupt 
creditors,  he  Law  Consolidation  Act^  1849,  bearing  date  14th 
deem^  September^  1861,  and  purporting  to  be  attested  by 
guilty  of  WiUiam  Allen^  attorney-at-law,  and  certified  by  Mr. 
The  indict-  Waterfield  in  the  following  form,  "  I  hereby  certify 
ihtt\he  otI^  the  above  to  be  a  true  copy  of  the  declaration  of  in- 
sonercom-  solvcucy  filed  with  the  Registrar  of  the  Court  of 
of  bank-  Bankruptcy  for  the  Birmingham  district  on  the  14th 
bern7unlbie  ^*y  ^^  September,  186L  C.  Waterjield,  Registrar." 
to  meet  his  He  also  produced  a  petition  by  the  prisoner,  also 
wifhliT^'^  bearing  date  14th  September ,  1861,  (this  was  an  ori- 
b^^filin"^^  ginal  document,  and  was  also  under  the  seal  of  the 
petition  to  Court),  and  he  produced  the  adjudication  of  bank- 
Bankruptcy  ruptcy  against  the  prisoner,  dated  16th   September, 

wition'of^'  ^^^^  (^^^^®  ^^®  ^^^^  ^^*^  ®^  original  document  and 

bankruDtcy  Under  the  seal  of  the  Court).     There  were  other  docu- 

agamst  im-  jjjgjj|.g  j^  bankruptcy  produced,  not,  however,  material 

iTeZd,  that,  iq  the  Doints  reserved. 

inasmuch  as 

the  indict-  The  clcrk  to  Mr.  Alien  (the  attorney  attesting  the 

s^edai  ^^^^  declaration  of  insolvency)  was  called  as  a  witness,  and 

grounds  of 

adjudication  which  did  not  constitute  an  act  of  bankruptcy,  it  was  bad,  and  the  conviction 

founded  upon  it  could  not  be  supported. 
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proved  that  Mr.  Allen  acted  as  the  attorney  for  the  1862. 
prisoner  in  the  matter  of  the  bankruptcy;  that  the  masset's 
witness  saw  the  prisoner  sign  both  the  petition  and  ^*^- 
declaration  of  insolvency;  and  that  he,  the  witness,  on 
the  14th  September^  accompanied  him  to  the  Court  of 
Bankruptcy,  Birmingham^  and  saw  him  leave  the  de- 
claration of  insolvency  there.  The  Registrar  of  the 
Court,  having  refreshed  his  memory  by  a  memorandum 
on  the  petition,  proved  that  the  declaration  of  insol- 
vency was  delivered  into  his  hands  for  the  purpose  of 
filing  before  half-past  eleven  o'clock  in  the  morning  of 
14th  September.  He  could  not  remember  anything 
by  independent  memory  as  to  this  petition;  but  he 
said  that  it  was  his  general  practice  to  see  that  the 
declaration  of  insolvency  was  filed  before  receiving 
the  petition  founded  on  it.  There  was  ample  evidence 
on  the  merits  against  the  prisoner.  The  prisoner's 
counsel  objected  that  the  indictment  was  wholly  and 
incurably  bad,  as  it  not  only  did  not  allege  that  the 
prisoner  had  been,  adjudicated  bankrupt  on  a  valid  act 
of  bankruptcy,  but  averred  that  he  had  been  adjudi- 
cated bankrupt  on  what  was  not  an  act  of  bankruptcy. 
He  also  contended  that,  independently  of  the  objec- 
tion to  the  form  of  the  indictment,  the  evidence  did 
not  shew  that  the  prisoner  was  duly  adjudicated  bank- 
rupt, as  he  said  that  there  was  not  legal  evidence  that 
the  declaration  of  insolvency  was  in  fact  filed  before 
the  petition,  and,  as  he  said,  the  attorney  who  pur- 
ported to  attest  it  ought  to  have  been  called  as  a 
witness. 

No  other  objection  was  made  to  the  formal  proof  of 
the  bankruptcy;  and^the  prosecution  were  not  prepared 
to  supply  any  additional  evidence  of  it. 

I  would  not  stop  the  case  on  these  objections,  but 
left  the  case  to  the  jury  on  the  merits.  They  found 
the  prisoner  guilty. 

Q  2 
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1862.  Tn  answer  to  a  question  from  me,  they  said  that 

Masset  0     they  believed  that  in  fact  the  declaration  of  insolvency 

was  filed  before  the  petition  on  the  same  day* 

I  reserved  the  points,  whether  the  prisoner  was  on 
this  evidence  or  on  this  indictment  properly  convicted. 
The  prisoner  was  then  tried  and  convicted  on  a  charge 
of  misdemeanor.  He  was  sentenced  on  that  to  one 
year's  imprisonment  with  labour,  and  on  the  present 
indictment  to  three  years'  penal  servitude  concurrently 
with  the  other  sentence. 

The  question  for  the  Court  is,  whether  the  convic- 
tion was  proper. 

The  indictment  was  as  follows : — 

Staffordshire^  to  wit.]  The  jurors  for  our  lady  the 
Queen  upon  their  oath  present  that  heretofore  and 
before  the  committing  of  the  oiFence  hereinafter  men- 
tioned to  wit  on  the  14th  day  of  September  1861  John 
Massey  being  a  trader  within  the  meaning  of  the  laws 
relating  to  bankruptcy  was  indebted  to  John  Thomas 
Warrington  late  of  Hanhy  in  the  county  of  Stafford 
cheese  factor  in  a  certain  sum  of  money  exceeding  the 
sum  of  fifty  pounds  to  wit  in  the  sum  of  one  hundred 
and  twenty  five  pounds  one  shilling  and  one  penny 
for  the  price  and  value  of  certain  goods  and  mer- 
chandize before  then  sold  and  delivered  by  the  said 
John  Thomas  Warrington  to  the  said  John  Massey  and 
that  the  said  John  Massey  so  being  such  trader  and 
indebted  as  aforesaid  afterwards  to  wit  on  the  day 
and  year  aforesaid  did  commit  an  act  of  bankruptcy 
by  being  unable  to  meet  his  engagements  with  his 
creditors  and  by  filing  his  petition  to  the  Court  of 
Bankruptcy  for  the  Birmingham  district  for  adjudica- 
tion of  bankruptcy  against  himself. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  afterwards  to  wit  on  the  16th 
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day  of  September  in  the  year  aforesaid  upon  the  said  1862. 
petition  for  an  adjudication  of  bankruptcy  against  masbbt's 
himself  being  so  filed  in  the  Court  of  Bankruptcy  the  ^*^*^- 
said  John  Massey  was  thereupon  then  duly  declared 
and  adjudged  bankrupt  and  the  said  John  Massey  so 
being  declared  and  adjudged  bankrupt  as  aforesaid 
afterwards  to  wit  on  the  day  and  year  last  aforesaid 
feloniously  did  remove  conceal  and  embezzle  a  certain 
part  of  his  personal  estate  to  the  value  of  ten  pounds 
and  upwards  that  is  to  say  three  chests  of  tea  one 
box  of  tea  of  the  weight  of  four  hundred  pounds  one 
hundred  pounds  weight  of  cofifee  sixty  boxes  of  cigars 
and  thirty  meerschaum  pipes  and  divers  other  valuable 
goods  and  chattels  with  intent  to  defraud  the  creditors 
of  him  the  said  John  Massey  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against 
the  peace  of  our  sovereign  lady  the  Queen  her  Crown 
and  dignity. 

2nd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  heretofore  and 
before  the  committing  of  the  ofifence  hereinafter  men- 
tioned to  wit  on  the  16th  day  of  Sepiembei*  1861  the 
said  John  Massey  having  committed  the  act  or  acts  of 
bankruptcy  aforesaid  was  duly  declared  and  adjudged 
a  bankrupt  as  aforesaid  upon  his  own  petition  to  the 
Court  as  aforesaid  and  afterwards  and  within  the  time 
limited  by  law  in  that  behalf  to  wit  on  the  day  and 
year  aforesaid  the  said  John  Massey  surrendered  him- 
self to  the  said  Court  of  Bankruptcy  and  was  then 
duly  sworn  and  then  submitted  himself  to  be  examined 
before  the  said  Court  and  that  the  said  John  Massey 
upon  the  said  examination  feloniously  did  not  discover 
three  chests  of  tea  one  box  of  tea  of  the  weight  of 
four  hundred  pounds  one  hundred  pounds  weight  of 
coffee  sixty  boxes  of  cigars  and  thirty  meerschaum 
pipes  and  divers  other  valuable  goods  and  chattels  and 
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1862.  that  the  said  John  Massey  upon  his  said  examination 
Massbt's  feloniously  did  not  discover  how  or  to  whom  or  upon 
Case.  yfh^t  consideration  or  at  what  time  or  times  he  dis- 
posed of  assigned  or  transferred  the  same  the  same  not 
having  been  really  and  bond  fide  before  then  sold  or 
disposed  of  in  the  way  of  his  trade  or  laid  out  in  the 
ordinary  expenses  of  his  family  with  intent  thereby  to 
defraud  the  creditors  of  him  the  said  John  Massey 
against  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  lady  the  Queen 
her  Crown  and  dignity. 

This  case  was  argued,  on  the  15th  of  November^ 
1862,  before  Pollock  C.  B.,Wightman  J., Williams  J., 
Channell  B.  and  Mellob  J. 

Holroyd^  for  the  prisoner. — The  first  point  I  have 
to  submit  to  the  Court  is  that  the  indictment  is  bad 
upon  the  face  of  it,  because  it  alleges  that  the  prisoner 
was  adjudged  a  bankrupt  on  his  own  petition,  but 
omits  to  aver  that  that  petition  was  preceded  by  a  de- 
claration of  insolvency.  The  act  of  bankruptcy  alleged 
in  the  indictment  is  the  being  unable  to  meet  his 
engagements  with  his  creditors  and  filing  his  petition 
to  the  Court  of  Bankruptcy  for  adjudication  of  bank- 
ruptcy against  himself;  but  that  is  not  an  act  upon 
which  a  valid  adjudication  of  bankruptcy  can  be 
founded  within  the  meaning  of  the  12  &  13  Vict, 
c.  106,  upon  which  this  indictment  is  framed.  By 
sect.  70  of  that  Act  it  is  enacted  that,  "  if  any  such 
trader  shall  file  in  the  office  of  the  Lord  Chancellor's 
secretary  of  bankrupts  a  declaration  in  writing  in  the 
form  contained  in  Schedule  (D.)  to  this  Act  annexed, 
signed  by  such  trader,  and  attested  by  an  attorney  or 
solicitor,  that  he  is  unable  to  meet  his  engagements, 
every  such  trader  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  filing 
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such  declaration,  provided  a  petition  for  adjudication  1862. 
of  bankruptcy  shall  be  filed  by  or  against  such  trader  ma8sbt*8 
within  two  months  from  the  filing  of  such  declaration," 
The  being  unable  to  meet  one's  engagements  with  one's 
creditors  is  not  alone  an  act  of  bankruptcy  within  that 
statute;  neither  is  the  filing  by  a  trader  of  a  petition 
for  adjudication  of  bankruptcy  against  himself,  unless 
it  has  been  preceded  by  such  a  declaration  of  insol- 
vency as  is  required  by  the  section  already  referred 
to.  Then,  as  the  indictment  omits  to  aver  that  the 
petition  was  preceded  by  such  a  declaration,  it  does 
not  show  a  valid  adjudication,  and  the  conviction  can- 
not be  supported.  By  sect.  89  it  is  enacted  ^^  that 
proceedings  to  obtain  adjudication  of  bankruptcy  shall 
be  by  petition  (such  petition,  if  presented  by  a  cre- 
ditor, being  in  the  form  specified  in  the  Schedule  (M.) 
to  this  Act  annexed,  and  the  truth  thereof  verified  by 
the  afiidavit  of  the  petitioner  in  the  form  specified  in 
the  Schedule  (N.)  to  this  Act  annexed,  and  if  pre- 
sented by  a  trader,  being  in  the  form  specified  in  the 
Schedule  (0.)  to  this  Act  annexed,  and  the  truth 
thereof  verified  by  the  affidavit  of  such  trader  in  the 
form  specified  in  the  Schedule  (N.)  to  this  Act  an- 
nexed); and  every  such  petition  shall  be  filed  of 
record  and  prosecuted  as  directed  by  this  Act."  But 
the  petition  itself,  when  filed  by  the  bankrupt  trader, 
is  nowhere  in  the  statute  declared  to  be  an  act  of 
bankruptcy. 

The  Court  then  called  on  G.R.  Clarke^  who  appeared 
for  the  Crown,  to  support  the  conviction. 

G.  R.  Clarke ^This  indictment  is  framed  under 

the  12  &  13  Vict  c.  106,  8.  251,  by  which  it  is  enacted 
that  if  any  person  adjudged  bankrupt  shall  remove, 
conceal  or  embezzle  any  part  of  his  estate  to  the  value 
of  ten  pounds  or  upwards,  or  any  books  of  account, 
papers,  or  writings  relating  thereto,  with  intent  to 
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1862.       defraud  his  creditors,  such  bankrupt  shall  be  deemed 
Mambt's"  guilty  of  felony.     It  is  submitted  that  it  is  sufficient 
^**®-       if  the  indictment  alleges  that  the  oflFender  was  duly 
adjudged  a  bankrupt. 

Mellob  J. — ^In  this  case  the  indictment  alleges 
special  grounds  of  adjudication. 

WiGHTMAN  J. — Which  do  not  constitute  an  act  of 
bankruptcy. 

Channell  B.— If  the  indictment  had  stated  that 
the  prisoner  committed  an  act  of  bankruptcy  by 
filing  a  declaration  of  insolvency,  it  would  have  been 
sufficient  ? 

Holroyd. — It  is  admitted  that  it  would. 

Pollock  C.  B. — Is  it  necessary  to  state  in  the 
indictment  what  the  act  of  bankruptcy  was  upon 
which  the  adjudication  was  founded?  If  it  would  be 
sufficient  to  allege  that  he  was  duly  adjudged  bank- 
rupt, and  if  an  entire  sentence  can  be  struck  out  of 
this  indictment,  it  would  then  be  good. 

Clarke. — It  is  submitted  that  the  allegation  that 
the  prisoner  was  duly  adjudged  bankrupt  is  sufficient, 
and  that  the  act  of  bankruptcy  alleged  may  be  struck 
out  as  surplusage. 

Pollock  C.  B. — We  are  all  of  opinion  that  this 
indictment  is  bad  upon  the  face  of  it,  and  cannot 
be  supported. 

Conviction  quashed. 
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REGINA  V.  STEPHEN  JOSEPH  MEANY.  1862. 


The  following  case  was  stated  by  the  Deputy  Assist-  Where  a  lury 
ant  Jadge  of  the  Middlesex  Sessions.  theJu<%e*^ 

The  prisoner  was  tried  before  me,  at  the  Middlesex  con«><i?"  to 
Sessions,  on  the  8th  of  October^  1862,  for  obtaining  perverdSt, 
by  false  pretences,  of  one  person  a  printed  book  of  them*to*re!^* 
the  value  of  16^.  6rf. ;  of  another  person  6^.  in  money:  «>n9|d€rit, 
and  of  another  person  10^.  in  money  and  goods  to  bound  to 
the  amount  of  2/.  ^£i*,^ 

The  false  pretences  consisted  of  the  production  by  j^*^**  ."P^*^ 

1  .  t,  /.  T    1  .  •'his  doing  so. 

the  pnsoner  of  two  forged  letters  written  on  paper  Where  the 
improperly  obtained  from  the  International  Exhibition.  iidJr^heir' 
The  letters  were  alike  in  all  respects-  except  the  date  verdict  and 
and  the  particular  amount  of  money,  and  were  repre-  second 'is  the 
sented  by  the  prisoner  to  be  genuine.  ©rthrjury! 

The  earliest  in  date  was  as  follows.      The  Royal 
Al'ms  were  in  the  margin,  and  the  heading  was  printed. 
"  International  Exhibition,  1862. 
"  Her  Majesty's  Commissioners, 
"  The  Earl  GranviUe,  E.G.,  Chairman." 
The  remainder  was  proved  to  be  in  the  prisoner's 
handwriting. 

**  Exhibition  Building, 

"  South  Kensingto7i,  W., 
"Sir,  ''Auffiistllth,  1862. 

"  I  am  directed  by  H.M.  Commissioners  to  say 
that  your  account  for  45/.  10^.  (advertismg  in  '  Lan- 
cashire Free  Press')  shall  be  laid  before  the  audit 
committee  at  its  next  meeting  on  the  22d  instant; 
and,  should  the  amount  be  passed,  a  cheque  shall  be 
at  this  office  for  you  at  any  time  after  twelve  o'clock 
on  Saturday  23d.     Meanwhile  you  are  requested  to 
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1862.      send  vouchers  for  the  items  charged  as  against  Messrs. 

Meant'8     K^elk  ^  Lucas. 
Case.  *'  I  am,  Sir, 

"  Your  obedt.  Servant, 

"  J.  H.  Henderson^ 

"  S.  J.  Meany,  Esq."  "  Pro  J.  J.  Mayor 

The  other  letter  was  dated  21st  August^  and  men- 
tioned 42Z.  105.  for  advertisements  in  another  paper. 
One  of  these  letters  was  shewn  to  each  of  the  three 
prosecutors;  and  they  all  stated  that  they  parted  with 
their  property  on  the  faith  of  the  prisoner's  assurances 
that  they  were  genuine. 

Mr.  Mayo^  the  financial  officer,  and  Mr.  Street^  of 
the  advertizing:  department,  proved  that  the  whole 
was  a  fiction,  no  such  claims  being  in  existence. 

The  prisoner,  who  had  no  counsel,  addressed  the 
jury  at  considerable  length,  and  contended  that  it  was 
a  simple  debt  on  one  side  and  a  simple  credit  on  the 
other.  He  further  stated  that  he  intended  to  pay  for 
the  goods;  but  did  not  suggest  any  means  by  which 
he  could  do  so. 

The  facts  having  been  left  to  the  jury,  after  some 
consideration  the  foreman  said,  "  We  find  the  prisoner 
guilty  of  obtaining  the  property  by  the  false  repre- 
sentations in  the  two  forged  letters,  and  that  the  par- 
ties would  not  have  parted  with  it  without  those  letters 
had  been  used ;  but  we  think  that  he  meant  to  pay  for 
them." 

I  refused  to  receive  this  as  a  verdict,  and  told  the 
jury  that  they  must  find  the  prisoner  Guilty  or  Not 
Guilty;  and  that,  if  in  their  opinion  he  had  not  a 
fraudulent  intention,  they  must  say  it  by  a  verdict  of 
Not  Guilty. 

I  put  before  them  the  leading  facts  of  the  case,  and 
told  them  that,  in  addition  to  the  making  of  the  false 
representations  and  the  obtaining  of  the  goods  by 
means  of  them,  they  should  consider  whether,  at  the 
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time  he  so  obtained  them,  he  had  a  fraudulent  mind.       1862. 
I  then  read  to  them  the  words  of  the  statute  as  follows,      Meaitt*8 
viz. :  **  On  the  trial  of  any  such  indictment  it  shall       ^^' 
not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person ;  but  it  shall  be  suflScient  to  prove 
that  the  party  accused  did  the  act  charged  with  an 
intent  to  defraud." 

I  then  specifically  left  it  to  them  to  say  whether 
the  prisoner  did  the  acts  charged  with  an  intent  to 
defraud. 

After  a  short  consultation  they  found  a  verdict  of 
"  Guilty." 

Upon  this,  it  was  suggested  to  the  prisoner  that 
he  should  require  the  Court  to  enter  the  first  state- 
ment of  the  jury  as  a  verdict  of  Not  Guilty,  instead 
of  the  second  of  Guilty. 

I  declined  to  accede  to  this  suggestion,  and  was 
preparing  to  pass  sentence,  when  one  of  the  magistrates 
who  sat  with  me  stated  that,  in  his  opinion,  the  first 
finding  ought  to  have  been  recorded  as  a  verdict  of 
Not  Guilty. 

Under  these  circumstances  I  communicated  with 
the  Assistant  Judges;  and  it  was  deemed  expedient 
to  submit  the  matter  to  the  judgment  of  the  Court  of 
Criminal  Appeal. 

The  question  for  the  determination  of  their  lord- 
ships is,  whether  the  verdict  of  Guilty  pronounced 
under  these  circumstances  is  sustainable  in  law  or  not. 

This  case  was  argued,  on  the  16th  of  Novembery 
1862,  before  Pollock  C.  B.,  Wiqhtman  J.,  Willl^lms  J., 
Channell  B.  and  Mellob  J. 

JDickiCj  for  the  prisoner. — The  first  verdict  should 
have  been  recorded. 

Pollock  C.  B. — As  I  understand  the  case;  the  jury 
bring  in  a  verdict.   The  Judge  tells  them  to  reconsider 
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Caae. 


1862.       it;  and  thereupon,  after  deliberating  again,  they  come 

Mea»t'«     to  a  different  conclusion.     Do  you  contend  that  the 

Judge  was  bound  to  record  the  first  verdict  ? 

Dickie. — I  do. 

Pollock  C.  B. — That  point  is  utterly  unarguable. 
I  remember  the  case  of  a  man  who  was  tried  a  long 
time  ago  for  shooting  the  Hammersmith  ghost,  as  it 
was  called  (a).  The  jury  there  returned  a  verdict  of 
manslaughter.  They  were  then  addressed  by  each  of 
the  three  learned  Judges  who  tried  the  case,  who  told 
them  that  they  could  not  receive  that  verdict;  if  the 
jury  believed  the  evidence,  they  must  find  the  prisoner 
guilty  of  murder;  and,  if  they  did  not  believe  it,  they 
should  acquit  him.  After  retiring  for  half-an-hour^ 
the  jury  came  back  with  a  verdict  of  wilful  murder. 
No  one  ever  suggested  that  the  course  that  was  pur- 
sued by  the  Judges  in  that  case  was  wrong.  A  Judge 
has  a  right,  and  in  some  cases  it  is  his  bounden  duty, 
whether  in  a  civil  or  in  a  criminal  cause,  to  tell  the 
jury  to  reconsider  their  verdict.  He  is  not  bound  to 
receive  their  verdict  unless  they  insist  upon  his  doing 
so;  and  where  they  reconsider  their  verdict,  and  alter 
it,  the  second,  and  not  the  first,  is  really  the  verdict 
of  the  jury.  Have  you  any  authority  for  saying  that 
the  law  is  otherwise  ? 

Dickie, — I  have  not. 

Kemp  J  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B.— We  are  all  of  opinion  that  the 
second  verdict  was  rightly  received. 

Williams  J. — It  must  not  be  supposed  that  we 
intimate  an  opinion  that  the  first  verdict  amounted  to 
an  acquittal. 

Pollock  C.  B. — By  no  means. 

Conviction  affirmed. 

(a)  Rex  V.  Smith,  1  Russ.  C.  &  M.  3rd  ed.  p.  546. 
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REGINA  V.  WILLIAM  FALLON.  1862. 


The   following  case  was   stated    by  the   Deputy  The  24  &  25 
Recorder  of  Manchester.  ,.  3,  which 

At    the   General   Quarter   Sessions   of   the   Peace  enacts  that 

,^  an  accessory 

holden  for  the  city  of  Manchester  before  rae,  the  after  the  fact 
Assistant  Barrister  duly  appointed  by  the  Recorder  may"be1n^-"^ 
of  the  said  city  to  preside  in  the  second  Court  at  the  ^icte<i  and 

,      _^  •'  .       »^  _^^  convicted  of  a 

said  General  Quarter  Sessions,  in  August  last,  William  substantive 

FaUon  was  tried  on  the  following  indictment :—  ^£rlC^''' 

City  of  Manchester  in"!  The  jurors  for  our  lady  the  ^''/"^*p^\. 

^  Queen  upon  their  oath  present  or  shall  not 


that  WiUiam  Fallon  late  of  the  ^Zl^^y 


the  county  of  Lan- 
caster^ to  wit- 
city  of  Manchester  in  the  county  of  Lancaster  on  the  convicted, 

•'or  sbalL  or 

25th  day  of  July  a.d.  1862  at  the  city  aforesaid  in  shall  not  be 
the  county  aforesaid  and  within  the  jurisdiction  of  j^^Sce|^and 
this  Court  one  purse  one  pencil  case  and  nine  pawn  °**y  ^^^re- 

X-  1     *        i»   .1  /»  y-r?       -I       Tk  t*  ,t       Upon  be 


tickets  of  the  property  of  Charles  Rogerson  from  the  punished  in 

lilt 
as 

feloniously  did  steal  take  and  carry  away  against  the  ^^J  ^^^^  ^^ 


person  of  the  said  Charles  Rogerson  then  and  there  as^an^*""^. 


form  of  the  'statute  in  such  case  made  and  provided  same  felony, 
and  against  the  peace  of  our  lady  the  Queen  her  Crown  J|^^an  rclJes^- 
and  dignity.  ^^Jy  °»y  be 

There  was  a   second    count   in    the   indictment,  does^not 
charging  a  previous  conviction  for  felony  against  the  ^"ewory 
prisoner.  *^e«*  <^^e  ftwt 

At  the  close  of  the  case  for  the  prosecution,  the  mdictedand 
counsel  for  the  prisoner  submitted  that  there  was  no  ^p^n^paJ' 
evidence  to  go  to  the  jury  to  prove  the  felony  charged  fefcn. 
in  the  indictment.    For  the  prosecution  it  was  argued 
that  there  was  evidence  upon  which  the  jury  might 
convict   the  prisoner  of  the  felony  charged   in  the 
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1862.  indictment,  and  that,  at  all  events,  there  was  ample 
Fallow's  evidence  to  prove  that  the  prisoner  was  an  accessory 
^**®*  after  the  fact  to  the  commission  of  the  felony  charged 
in  the  indictment;  and  it  was  alleged  that  the  pri- 
soner might  be  convicted  of  being  such  accessory 
after  the  fact  upon  the  indictment  for  the  felony.  I 
left  the  case  to  the  jury  to  say  whether  the  prisoner 
was  guilty  of  the  felony  charged  in  the  indictment,  or 
was  guilty  of  being  an  accessory  after  the  fact  to  the 
commission  of  the  felony  charged  in  the  indictment, 
or  whether  they  acquitted  him  altogether.  The  jury 
found  the  prisoner  not  guilty  of  the  felony  charged  in 
the  indictment,  but  guilty  of  being  an  accessory  after 
the  fact  to  the  commission  of  the  said  felony,  which 
finding  was  supported  by  abundant  proof. 

The  question  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  is,  whether 
the  prisoner  was  properly  convicted. 

This  case  was  argued,  on  the  15th  of  November^ 
1862,  before  Pollock  C.  B.,Wightman  J.,Williams  J., 
Chakitell  B.  and  Mellob  J. 

No  counsel  appeared  on  behalf  of  the  prisoner. 

S.  Taylor^  for  the  Crown. — This  case  turns  on  the 
meaning  of  the  word  "  substantive"  in  the  24  &  25 
Vict.  c.  94,  8.  3,  by  which  it  is  enacted  that,  ''  who- 
soever shall  become  an  accessory  after  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law, 
or  by  virtue  of  any  Act  passed  or  to  be  passed,  may 
be  indicted  and  convicted,  either  as  an  accessory  after 
the  feet  to  the  principal  felony,  together  with  the 
principal  felon,  or  after  the  conviction  of  the  principal 
felon,  or  may  be  indicted  and  convicted  of  a  substan- 
tive felony  whether  the  principal  felon  shall  or  shall 
not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice,  and  may  thereupon  be 
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punished  in  like  manner  as  any  accessory  after  the       1862> 
fact  to  the  same  felony,  if  convicted  as  an  accessory,     Falloi^'s 
may  be  punished." 

WiGHTMAN  J. — What  is  the  substantive  felony  there 
spoken  of? 

Taylor. — The  principal  felony.  The  latter  part  of 
the  sentence  is  inconsistent  with  any  other  construc- 
tion. He  is  to  be  punished  ^^  in  like  manner  as  any 
accessory  after  the  fact  to  the  same  felony."  These 
words  would  be  absurd,  if  he  is  to  be  indicted  as  an 
accessory  after  the  fact. 

WiLLiABiS  J This  section  is  taken  from  the  11  & 

12  Vict.  c.  46,  *.  2,  which  follows  the  wording  of  the 
7  &  8  Geo.  4,  c.  29,  s.  64,  relating  to  receivers.  A 
receiver  is  one  species  of  accessory. 

WiGHTMAN  J. — The  meaning  of  the  24  &  25  Vict, 
c.  94,  8.  3,  is  that  an  accessory  after  the  fact  may  be 
indicted,  either  with  the  principal,  or  after  the  prin- 
cipal has  been  convicted,  or  alone  for  the  substantive 
felony  of  being  an  accessory  after  the  fact,  whether 
the  principal  has  been  indicted  or  not. 

Taylor I  must  admit  that  that  was  the  intention 

of  the  legislature;  but,  if  words  have  been  used  which 
will  only  bear  a  different  construction,  this  Court  will 
construe  those  words  according  to  their  natural  con- 
struction, and  will  leave  the  legislature  to  amend  the 
Act,  if  it  is  deemed  advisable  to  do  so. 

Pollock  C.  B. — The  prisoner  ought  to  have  been 
indicted  for  the  substantive  felony  of  being  an  acces- 
sory after  the  fact,  of  which  he  was  guilty.  A  man 
cannot  be  indicted  as  a  principal,  and  then  be  con- 
victed of  being  an  accessory  after  the  fact  to  that 
crime  for  which  he  is  so  indicted. 

Conviction  quashed. 
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1862.  EEGINA  V.  LOUISA  ISAACS. 


Upon  an  The  following  cEse  was  stated  by  the  Chairman  of 

under  the       Quarter  Sessions  for  the  county  of  Dorset 
c.^100^1 59 ''       "^^^  prisoner,  Louisa  Isaacs^  was  tried  before  me, 
for  supplying  at  the  Quarter  Sessions  for  the  county  of  Dorset  held 
noxious  on  the  14th  day  of  October^  1862,  under  the  24  &  25 

in'That'th'e  ^^^'  ^'  ^^^^  ^-  ^^'  ^^^  ^^^  "  ^^  unlawfully  did 
same  is  in-      supplv  to  One  William  Broadway  a  large  quantity  of 

tended  to  be         ^^/ .  .  -.        ^     ,,       .  ,  i 

used  with  a  certam  noxious  thmg  to  the  jurors  unknown  know- 
intent  to        jjjg  tjjj^j  ^[jg  gj^^g  ^g^g  intended  to  be  unlawfully  used 

procure  mis-        n  •  .  ;  ^ 

carriage,  it      or  employed  with  intent  to  procure  the  miscarriage  of 

to'^p^e^lLt  one  Emma  Wardner" 

the  thing  Emma  Wardner.  the  prosecutrix,  was,  at  the  time 

supplied  18  ♦. 

noxious.  of  the  commission  of  the  alleged  offence,  a  single 
ino'^an^m/"  woman  in  the  service  of  Mr.  William  Smithy  of  Bland- 
noxious  fordj  and,  whilst  in  such  service,  became,  about  the 
ever  may  be  month  of  May  last,  in  the  family- way  by  the  said 
c^Mie^rson  William  Broadway  of  the  same  place.  On  or  about 
supplying  it,    Avqust  Ist  last,  the  prosecutrix  then  being  about 

18  not  an  .     ^  .  -    i         i   .1  i       Trr-Ti-  t*  7 

offence  three  months  gone  with  child,  William  Broadway^  m 

enactm^*  conscqueuce  of  what  he  had  heard  from  some  one  of 
the  prisoner,  went  to  the  prisoner's  house,  in  which 
she  lived  with  her  husband,  and  asked  her  (her  hus- 
band was  not  present  and  did  not  in  any  way  inter- 
fere) if  she  knew  any  thing  that  would  bring  on  the 
regular  courses  of  Emma  Wardner^  the  prosecutrix. 
The  prisoner  replied  that  she  would  try,  as  she  had 
done  for  others,  and  then  asked  Broadway  how  long 
the  courses  had  stopped.  He  said,  "For  three  months." 
The  prisoner  answered,  "  I  will  make  that  all  right 
for  her,  if  she  will  take  the  stuflF  I  give  you."     The 
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prisoner  then  gave  Broadway  three  bottles  and  one  1862. 
half-pint  bottle,  all  full  of  something  of  a  dark  Isaacs's 
colour,  and  at  the  same  time  stated  that  the  prose- 
cutrix was  to  take  a  wine-glass  full  of  the  stuff  in  the 
large  bottles  three  times  a  day,  and  that  she  was  to 
take  the  small  bottle  in  two  doses  about  two  days 
after  she  had  begun  the  first  bottle.  "This,"  the 
prisoner  added,  "will  make  it  all  right  for  her  in 
about  eight  or  nine  days.  It  will  not  hurt  her." 
Whereupon  Broadway  took  away  the  bottles,  carried 
them  to  the  prosecutrix,  and  informed  her  of  the 
directions  how  to  take  the  stuff  contained  in  them  as 
given  to  him  by  the  prisoner.  The  prosecutrix  ac- 
cordingly, the  same  evening  they  were  given  to  her, 
opened  one  of  the  large  bottles,  and  drank  a  wine- 
glass full  of  the  stuff  that  came  from  it.  She  then 
went  to  bed.  She  felt  dizzy  in  her  head,  and  the 
next  morning  felt  stupid  in  the  head.  Becoming,  in 
consequence,  apprehensive  that  the  stuff  in  the  bottles 
would  hurt  her,  she  took  no  more.  The  bottles,  with 
their  contents,  were  subsequently  handed  over  to  a 
Mr.  Danielle  a  surgeon  of  Blandfordj  to  be  analyzed 
by  him.  On  being  so  analyzed  with  the  assistance  of 
Dr.  Ording^  a  considerable  quantity  of  starch,  of  some 
plant  and  some  woody  fibre  was  deposited.  The  liquid 
evaporated,  and  the  gas  escaped;  and  the  result  of 
the  analysis  was,  that,  in  Mr.  DanieWs  judgment,  the 
liquid  in  the  bottles  was  some  vegetable  decoction  of 
a  harmless  character,  and  such  as  would  not  procure 
a  miscarriage.  He  added  that,  if  taken  with  the 
belief  that  it  would  produce  a  miscarriage,  it  might, 
by  acting  on  the  imagination,  produce  that  effect, 
although  otherwise  of  a  perfectly  harmless  character. 
The  above  facts  being  proved,  I  left  the  case  to  the 
jury,  and,  in  doing  so,  said  that  it  seemed  to  be  doubt- 

VOL.  I.  B  L.  &  C. 


Digitized  by  VjOOQ IC 


Case. 


222  CROWN  CASES  RESERVED. 

1862.  ful,  upon  the  authorities,  whether  it  was  necessary 
l8AAC8*8  that  the  thing  supplied  should  be  of  a  noxious  charac. 
ter  or  not,  and  that  the  reported  cases  were  conflicting 
on  this  subject,  I  then  read  to  them  the  judgment  of 
Vaughan  B.  in  Coe's  Case  (a),  where,  referring  to 
words  similar  to  those  employed  in  the  statute  above 
cited,  he  says,  **  It  is  with  the  intention  the  jury  have 
to  do;  and,  if  the  prisoner  administered  a  bit  of  bread 
merely,  with  the  intent  to  procure  abortion,  it  is  suffi- 
cient to  constitute  the  oflfence  contemplated  by  the 
Act  of  Parliament,"  and  added  that  a  more  recent 
case  threw  so  much  doubt  on  this  point  that  I  would 
not  direct  them  positively  on  this  head.  I  did  not 
give  any  direction  as  to  whether  the  stuffs  above  men- 
tioned was  in  my  opinion  a  noxious  thing.  I  read  to 
the  jury  the  words  of  the  indictment,  and  told  them 
to  decide  first  on  the  intent  (suggesting  that  the  pri- 
soner might  have  had  no  such  intention,  but  used  her 
reputation,  such  as  it  was,  as  a  means  of  making 
money),  and,  if  necessary,  then  to  consider  whether 
the  evidence  satisfied  them  that  the  stuff  was  "noxious." 

The  jury  found  the  prisoner  guilty  of  the  intent, 
and  that  the  thing  was  noxious :  whereupon  I  forbore 
to  pass  judgment;  and  the  prisoner  was  discharged  on 
recognizances  of  bail  to  appear  and  receive  judgment 
when  called  upon  to  do  so. 

And  I  now  beg  to  ask  the  opinion  of  the  Court, 
whether,  upon  the  facts  above  set  out,  taken  in  con- 
junction with  my  remarks  in  summing  up,  the  pri- 
soner was  rightly  convicted,  and  to  make  such  order 
as  the  justice  of  the  case  may  require,  stating  whether 
both  questions  ought  to  have  been  left  to  the  jury.        ^ 

This  case  was  argued,  on  the  15th  of   November^ 

(a)  6  Car.  &  P.  403. 
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1862,  before  Pollock  C.  B.,  Wightman  J.,Willl^lms  J.,       1862. 
Channell  B.  and  Mbllob  J.  Uaacs^b 

No  counsel  appeared  on  behalf  of  the  prisoner.  ^*^®- 

Ffooksj  for  the  Crown. — This  case  has  been  re- 
served, because  the  latest  editions  of  the  text  books 
state  that  Coe's  Case  (a)  is  still  law.  There,  however, 
the  prisoner  was  indicted  under  a  statute  (the  9  Geo.  4, 
c.  31, 8.  13,)  which  differs  materially  from,  the  24  &  25 
Vict.  c.  100,  s.  59,  upon  which  this  indictment  is 
framed.  There  are  two  clauses  in  the  9  Geo.  4,  c.  31, 
s.  13.  The  first  clause  relates  to  women  who  are 
quick  with  child ;  and  the  words  there  used  are  *'  any 
poison  or  other  noxious  thing."  The  second  clause 
relates  to  women  not  quick ;  and  there,  instead  of  the 
words  "poison  or  other  noxious  thing,"  the  words 
used  are  "any  medicine  or  other  thing."  In  Coe's 
Case  (a)  the  prisoner  was  indicted  under  the  second 
clause;  and  VaughanB.  said,  ^'  It  is  with  the  intention 
the  jury  have  to  do;  and,  if  the  prisoner  administered 
a  bit  of  bread  merely  with  intent  to  procure  abortion, 
it  is  sufficient  to  constitute  the  offence  contemplated 
by  the  Act  of  Parliament."  That  case,  however, 
appears  to  be  distinguishable  from  the  present;  for 
the  24  &  25  Vict.  c.  100,  s.  59,  under  which  this 
indictment  is  laid,  enacts  that  "  whosoever  shall  un- 
lawfully supply  or  procure  any  poison  or  other  noxious 
thing  or  any  instrument  or  thing  whatsoever,  knowing 
that  the  same  is  intended  to  be  unlawfully  used  or 
employed  with  intent  to  procure  the  miscarriage  of 
any  woman,  whether  she  be  or  be  not  with  child,  shall 
be  guilty  of  a  misdemeanor." 

Wightman  J In  this  case  the  jury  have  found 

that  the  thing  was  noxious. 

Williams  J. — The  question  then  is,  was  there  any 
evidence  to  go  to  the  jury  that  it  was  noxious? 

(a)  6  Car.  &  P.  408. 
B   2 
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1862.  WiGHTMAN  J. — You   Say  it  may  be  noxious  by 

isAAcsT"  exciting  the  imagination  of  the  woman. 

Ffooks. — The  surgeon  said  so.  The  woman 
stated  that  she  felt  pains  in  her  head ;  but  the  surgeon 
said  that  those  pains  might  have  been  the  eflFect  of 
imagination. 

WiQHTMAN  J. — Suppose  the  prisoner  had  sent  the 
woman  nothing  but  a  glass  of  water,  and  she  had 
taken  it. 

Ffooks.  ^Th^  surgeon  said  that  even  that  might 
produce  abortion,  if  the  woman  believed  that  it  would 
do  so. 

Melloe  J. — The  words  **  noxious  thing"  appear  to 
have  been  first  introduced  by  the  43  Geo.  3,  c.  58,  s.  1. 

Ffooks. — That  is  so.  The  word  "  noxious"  is  used 
in  sect.  1  of  that  Act,  which  relates  to  administering 
to  a  woman  quick  with  child,  but  not  in  sect.  2,  which 
relates  to  the  administering  to  a  woman  not  quick. 
The  words  used  in  sect.  2  are  "  medicines,  drug,  or 
other  substance  or  thing  whatsoever.'"  In  Rex  v.  PhiU 
lips  (a),  Lawrence  J.,  commenting  upon  the  last 
named  section,  said  that  there  was  no  necessity  to 
prove  that  the  thing  administered  was  noxious.  K 
the  prisoner  believed  at  the  time  that  it  would  procure 
abortion,  and  administered  it  with  that  intent,  the 
case  was  within  the  statute,  and  he  was  guilty  of  the 
offence  laid  to  his  charge. 

Pollock  C.  B. — A  mere  guilty  intention  is  not 
sufficient  to  constitute  a  crime.  There  must  be  an 
intent  coupled  with  an  overt  act  tending  to  the  per- 
petration of  the  crime.  The  administration  of  pure 
water  is  no  offence  within  the  section  under  which 
this  woman  was  indicted. 

Conviction  quashed. 

(a)  3  Campb.  75. 
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EEGINA  V.  GEORGE  THOMPSON-  1862- 


The  following  case   was    stated    by  the   Deputy  ^.  wasdesir- 
Assistant  Judge  of  the  Middlesex  Sessions.  aniiiwly  "^ 

The  prisoner  was  tried  before  me,  at  the  Middlesex  *'^^^*^  ^^* 
Sessions,  on  the  6th  of  October^  1862,  for  stealing  to  pet  near 
"  one  pound  in  money,"  the  property  of  a  man  named  p^ae^TJwuig 

Bates.  to  the  crowd, 

From  the  evidence  it  appeared  that,  on  the  morning  8ove?eign  to 
of  the  13th  of  September,  an  excursion  train  for  York  J^'g^J^  the' 
was  about  to  start  from  the  Kinq*s  Cross  terminus  of  the  pay-place, 

to  take  ft 

Great  Northern  Railway.     There  was  a  considerable  ticket  for  her. 
crowd;  and  Mrs.  Bates,  the  prosecutor's  wife,  being  ^{^i^^i^^^^ 
on  the  outside  of  the  barrier,  saw  the  prisoner  near  money.   The 
the  pay-place  apparently  about  to  take  a  ticket  for  that-B. 
himself.     She  asked  him  if  he  would  get  one  for  her  Pjf^^^Jj'^; 
for  York.     He  said,  "  Yes,"     She  then  handed  him  pay-place  for 
a  sovereign,  the  price  of  the  ticket  being  only  ten  o^'S^v^^^ 
shillings.     The  prisoner  received  the  sovereign,  but,  ^"f^^^e 
instead  of  applying  for  any  ticket,  stooped  under  the  to  get  tickets 
rail,  and  ran  across  the  platform.     Mrs.  Bates  ob-  verting^such 
tained  the  assistance  of  a  constable,  and  in  a  few  money  to 

^  ,        his  own  use. 

minutes  they  found  the  prisoner,  who  at  first  denied     ir^w,  that 

that  he  was  the  person,  but  afterwards  oflFered  Mrs.  convlctel  o/ 

Bates  a  return  ticket  for  Doncaster.     She  did  not  at  larceny. 

the  moment  observe  what  it  was,  but  said,  "  If  you 

have  taken  my  ticket,  where  is  my  change  ?"     Upon 

which  he  handed  her  two  shillings.     She  told  him  she 

wanted  ten  shillings  as  her  change.   He  said  he  would 

go  and  get  it;  but  she  refused  to  allow  him  to  go  away, 

and  gave  him  into  custody.     He  had  a  sovereign  in 

his  hand  when  he  was  taken;  and  there  were  found 

upon  him  two  return  tickets  for  Doncaster. 
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1862.  The  prisoner's  counsel  submitted  that  there  was  no 

Thomp8oii*8  larceny;  1st,  because  there  was  no  trespass,  Mrs.  Bates 
^^^'  having  voluntarily  parted  with  the  sovereign  to  the 
prisoner;  and,  2ndly,  because  it  did  not  come  within 
the  meaning  of  the  Bailee  Act,  as  that  Act  only 
applied  to  cases  where  the  same  property  was  to  be 
returned,  and  not  where  different  property  was  to  be 
substituted  for  it.  He  cited  Regina  v.  Garrett  (a)  and 
Regina  v.  ff assail  (6). 

The  counsel  for  the  prosecution,  contrdj  referred  to 
Regina  v.  Wells  (c)  as  somewhat  analogous  in  principle. 

I  thought  that,  on  the  first  point,  there  was  matter 
for  the  consideration  of  the  jury,  but,  on  consultation 
with  Mr.  Bodkin,  the  Assistant  Judge,  agreed,  if  it 
should  be  necessary,  to  reserve  both  questions  for  the 
opinion  of  the  Court  of  Criminal  Appeal. 

The  prisoner's  counsel  having  addressed  the  jury, 

I  told  them,  in  summing  up,  that,  if  they  thought 
from  the  prisoner's  conduct  that  he  did  not  place  him- 
self where  Mrs.  Bates  found  him  with  the  band  fide 
intention  of  taking  a  ticket  for  himself;  and  that,  at 
the  time  he  received  the  sovereign  from  her,  he  in- 
tended to  steal  it;  and  also  that  she  did  not  intend 
to  part  with  the  property,  except  for  the  purpose  of 
obtaining  her  ticket  and  ten  shillings  in  change :  then 
I  thought  they  were  at  liberty  to  find  the  prisoner 
guilty. 

The  jury  found  the  prisoner  guilty;  and  said  that, 
in  their  opinion,  he  placed  himself  near  the  pay-place 
for  the  purpose  of  obtaining  money  in  the  manner 
described. 

The  questions  upon  which  I  respectfully  request 
the  judgment  of  their  lordships  are,  1st,  whether  the 
verdict  of  Guilty  is  under  the  circumstances  sustain- 

(a)  2  Fo8t.  &  Fin.  14.  (£)  Ant^  p.  58. 

(c)  1  Fo0t.  &  Fin.  109. 
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able  by  the  general  law  as  to  larceny ;   and  if  not,       1862. 
2ndly,  whether  it  is  or  is  not  sustainable  under  the  ^homphon's 
particular  provisions  of  the  24  &  25  Vict.  c.  96,  s.  3,        ^*^®- 
relating  to  larceny  by  bailees.     Upon  the  first  point 
Begina  v.  Brown  (a)  may  be  referred  to.     The  prisoner 
remains  in   custody  awaiting  the  judgment  of  the 
Court. 

This  case  was  argued,  on  the  15th  of  November^ 
1862,  before  Pollock  C.  B.,  Wightman  J.,  Willlajms 
J.,  Channbll  B.  and  Mellor  J. 

RibUm^  for  the  prisoner. — This  conviction  cannot 
be  supported.  The  prisoner,  in  obtaining  the  money, 
was  guilty  of  no  trespass,  without  which  there  is  no 
larceny.  The  prosecutrix  was  the  first  mover  in  the 
case,  and  parted  with  her  money  voluntarily,  without 
any  solicitation  on  the  part  of  the  prisoner.  No  doubt 
there  may  be  a  conviction  for  larceny  where  there  has 
been  a  constructive  trespass,  as,  for  instance,  where 
the  possession  of  the  property  has  been  obtained  by 
means  of  a  fraudulent  statement.  Here,  however, 
there  was  no  such  fraudulent  statement;  but  the  pos- 
session of  the  money  was  obtained  innocently,  and 
consequently  there  was  no  constructive  trespass.  This 
case  is,  if  anything,  rather  a  case  of  obtaining  money 
by  false  pretences. 

Mellor  J. — Where  money   is  obtained  by  false 
pretences,  not  merely  the  possession  of,  but  the  pro-     . 
perty  in  the  money  is  parted  with. 

Pollock  C.  B. — You  say  that  this  is  not  larceny, 
because  there  was  no  trespass.  What  trespass  was 
there  in  Major  Semple's  Case  (b)  ?  There  the  pri- 
soner was  indicted  for  the  larceny  of  a  chaise  which 
he  had  hired,  and  the  Court  held  that,  if  the  original 

(fl)  Dears.  C.  C.  616.  (J)  2  East,  P.  C.  691. 
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1862.      taking  of  the  chaise  was  with  a  felonious  intent,  and 

Thompson's  t^^  hiring  a  mere  pretence  to  give  effect  to  that  design, 

Caie.       without  intention  to  restore  or  pay  for  it,  he  might  be 

convicted  of  larceny.    So  here,  if  the  prisoner  received 

the  sovereign,  meaning  at  the  time  to  steal  it,  how 

does  this  case  differ  from  that  of  Major  Semple  ? 

Williams  J. — If  a  man  has  the  custody  of  goods 
only,  and  not  the  possession,  he  may  commit  a  trespass 
by  carrying  them  away.  In  this  case  the  prisoner 
had  only  the  custody  of  the  sovereign ;  he  had  not  any 
special  property  in  it. 

Ribton. — Semple  s  Case  (a)  is  one  of  a  class  where 
the  possession  of  the  property  is  obtained  by  means  of 
a  trick  or  misrepresentation.  There  was  no  misrepre- 
sentation in  this  case. 

Pollock  C.  B.— It  is  quite  immaterial  whether  a 
man  obtains  possession  of  property,  with  intent  to  con- 
vert it  to  his  own  use,  by  means  of  a  trick,  or  whether 
he  gets  it,  with  the  like  intent,  by  placing  himself  in 
a  convenient  position,  where  it  is  probable  that  he  will 
be  intrusted  with  it. 

WiGHTMAN  J. — Where  the  owner  of  property  hands 
it  over  to  another  for  a  temporary  purpose,  the  owner 
remaining  present,  the  possession  in  law  still  continues 
in  the  latter  (6).  So  here,  Mrs.  Bates  hands  the 
sovereign  to  the  prisoner  to  get  a  ticket  for  her;  but 
she  remains  present  the  whole  time,  and  never  intends 
to  part  with  her  dominion  over  it. 

Williams  J. — There  was  a  case  tried  before  Maule 
J.,  where  the  clerk  was  sent  round  in  church  with  a 
plate  to  collect  the  sacrament  money.  One  of  the 
congregation  put  a  half-crown  into  the  plate,  which 
the  clerk  took  out;  and  it  was  held  that  he  was  rightly 
convicted  of  larceny  on  a  count  which  laid  the  pro- 

(a)  2  East,  p.  C.  691.  (h)  See  2  East,  P.  C.  683. 
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perty  in  the  half-crown  in  the  person  who  had  put  it       1862. 
into  the  plate  (a).  Thompsoh's 

Mellor  J. — In  Atkinson's  Case  (b)  the  servant  of  ^**®- 
the  prosecutor  went  to  her  master's  wife,  and  told  her 
she  was  acquainted  with  a  person  who  could  give  her 
ten  guineas'  worth  of  silver,  and  the  prosecutor's  wife 
gave  her  ten  guineas  for  that  purpose,  which  she  ran 
away  with;  and  it  was  held  that  she  was  rightly  con- 
victed of  larceny. 

Ribton. — That  was  the  case  of  a  servant.  The  pos- 
session of  the  servant  is  in  law  the  possession  of  the 
master. 

Mellor  J. — Is  not  this  case  similar  to  that  of  a 
servant?  Might  not  Mrs.  Bates  have  said,  "I  have 
altered  my  mind:  give  me  back  my  sovereign"? 

Bibton. — The  distinction  here  is  that  she  never 
expects  to  get  back  her  sovereign.  She  gives  it  to 
the  prisoner  to  do  something  with,  which  he  docs  not 
do.  Thomas's  Case  (c)  is  exactly  in  point.  There 
the  prosecutor,  wanting  change,  put  down  a  sovereign 
on  the  table,  upon  which  the  prisoner  said,  "  I'll  go 
and  get  change."  The  prosecutor  said,  "  You  won't 
come  back  with  the  change ;"  to  which  the  prisoner 
replied,  "  Never  fear,"  and,  taking  up  the  sovereign, 
left  the  house,  and  did  not  again  return.    In  that  case 

(a)  This  case  does  not  appear  to  lected  the  alms  in  a  plate  from  the 

be  reported.    But  there  is  a  case  of  several  commanicants,    and   then 

Rex  Y,  Bnrtofif  reported  in  1  Moo.  took  the  plate  to  the  altar  and  de- 

0.  C.  237,  in  which  the  facts  seem  livered  it  to  Mr.  Wilmot^  who  then 

to  have  been   somewhat    similar,  put  in  his  own  donation ;  and  the 

There  the  prisoner  was  charged  prisoner  purloined  two  half-crown 

with    embezzlement    in    different  pieces  from  the  plate,  and  secreted 

counts :   as  the  servant  of  R.  C.  them  in  his  pocket  for  his  own  use. 

WUmot^  who  was  the  curate  of  a  Upon  this  state  of  facts  the  Judges 

perpetual  curacy ;  of  Morley  and  were  of  opinion  that  the  prisoner 

Goodmn,  who  were  the  church-  was  not  the  servant  of  any  of  the 

wardens ;  and  of  the  poor  of  the  persons  alleged  in  the  indictment, 

township.    It  appeared  that    the  and  a  pardon  was  recommended, 
prisoner  was  the  clerk  of  a  chapelry,  (h)  1  Leach,  302,  note  (a), 

and  on  a  sacrament  Sunday  he  col-         (c)  9  Car.  &  F.  741. 
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1862.  Coleridge  J.  said,  "  It  appears  quite  clear  that  the  pro- 
Thompson's  secutor,  having  permitted  the  sovereign  to  be  taken 
Case.  away  for  change,  could  never  have  expected  to  receive 
back  again  the  specific  coin,  and  he  had  therefore 
divested  himself,  at  the  time  of  the  taking,  of  the 
entire  possession  in  the  sovereign,  and,  consequently, 
I  think  that  there  was  not  a  sufficient  trespass  to  con- 
stitute larceny."  The  facts  in  this  case  only  disclose 
a  bailment,  and  not  such  a  bailment  as  renders  the 
prisoner  liable  to  be  convicted  of  larceny,  for  the  pri- 
soner is  not  to  return  the  identical  property  which  he 
has  received;  Regina  v.  Hassall (a). 

W.  Cooper^  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B — ^We  are  all  agreed  that  this  is 
larceny. 

WiGHTMAN  J — The  true  doctrine  is  that,  if  the 
owner  delivers  a  chattel  to  another  for  a  temporary 
purpose,  and  himself  continues  present  the  whole  time, 
that  other  has  only  the  custody  of  the  chattel,  and  not 
the  possession  of  it,  and,  if  he  converts  it  to  his  own 
use,  may  be  convicted  of  larceny  at  common  law. 

Williams  J. — I  am  of  the  same  opinion.  I  do  not, 
however,  think  that,  under  the  circumstances  of  this 
case,  the  actual  presence  of  the  prosecutrix  during  the 
whole  time  was  necessary.  I  am  of  opinion  that  it 
would  have  made  no  difference  in  this  case  if  she  had 
withdrawn  for  a  short  time. 

The  other  learned  Judges  concurred. 

Conviction  affirmed  (6). 

(a)  AntCy  p.  58.  prisoner  had  not  the  possession  of 

(b)  This  conyiction  seems  equally  the  money,  he  committed  a  trespass 
sustainable,  whether  it  is  considered  by  running  away  with  it,  and  was 
that  Mrs.  Batei  did  or  did  not  part  rightly  convicted  upon  the  princi- 
with  the  possession  of  the  money,  pies  laid  down  by  Wiohtmak  J.  n 
as  it  is  clear  that  she  nerer  intended  giving  judgment.  If  on  the  other 
to  part  with  the  property.    If  the  hand  the  prisoner  had  possession  of 
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the  money,  then,  inasmuch  as  the 
jury  found  that  that  possession  was 
obtained  fraudulently  and  with  in- 
tent to  steal  the  money,  he  was 
rightly  conyicted  upon  the  autho- 
rity of  Semple^s  Case^  as  pointed 
out  by  PoixocK  G.  B.  It  is  this 
view  of  the  case  that  Wijuuam s  J. 
appears  to  refer  to  in  his  judgment, 
when  he  says  that  under  the  cir- 
cumstances of  this  case  the  actual 
presence  of  the  prosecutrix  during 
the  whole  time  was  not  necessary. 
The  case  of  Regina  y.  Braum,  re- 
ferred to  by  the  Deputy  Assistant 
Judge,  is  strongly  in  point  to  show 
that  the  conyiction  was  right,  eyen 
upon  the  assumption  that  Mrs. 
Bates  parted  witJi  the  possession 


of  the  money.  In  that  case  the 
prosecutor,  in  the  hearing  of  the 
prisoner,  told  his  servant  that  he 
must  go  to  S.  and  pay  him  some 
money,  upon  which  the  prisoner 
offered  to  take  the  money,  falsely 
stating  that  he  liyed  only  six  doors 
from  S.  This  statement  induced 
the  prosecutor  to  deliver  the  money 
to  the  prisoner  to  carry  to  S. ;  but 
the  prisoner,  instead  of  carrying 
the  money  to  S^  converted  it  to  his 
own  use.  The  jury  found  that  the 
prisoner  obtained  the  money  by  a 
trick,  intending  at  the  time  to  ap* 
propriate  it  to  his  own  use;  and 
upon  this  state  of  facts  this  Court 
affirmed  the  conviction. 


1862. 


Thompson's 
Case. 


REGINA  V.  EDWARD  PEEL. 


1862. 


The  following  case  was  stated  by  the  Recorder  of  The  prisoner, 

a     jT  X  having  stolen 

fbomhampton.  gome  watches 

The  prisoner  was  tried  before  me,  at  the  Quarter  ^  ^^^h* 
Sessions  for  the  borough  of  Southampton  and  county  on  the  high 
of  the  town  of  Southampton^  holden  by  me  on  the  20th  aft^l^i^ds 
day  of  October  last,  on  two  indictments  in  which  he  apprehended 
was  charged  with  having  stolen,  on  the  1 4th  of  Sep-  borough  of 
tember  last,  certain  watches  and  monies,  the  property  ^  triei^^ 
of  John  James  Tyler,  and  certain  handkerchiefs,  the  *J®  ?f®"^  ** 

•^    ^  ^  the  Quarter 

property  of  Robert  Lee.  Sessions  for 

The  prisoner  and  the  prosecutors  were  fellow  pas-  *^^S,°  tfat 
sengers  on  board  a  British  steam  vessel,  The  CancHa^  hewasnghUy 

under  the 
provisions  of  the  24  &  25  Vict,  c.  96,  «.  115,  which  enacts  that  all  indictable  offences 
therein  mentioned,  which  shall  be  committed  within  the  jurisdiction  of  the  Admiralty, 
may  be  tried  in  the  county  or  place  in  which  the  offender  shall  be  apprehended. 
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1862.       which,  on  the  14th  of  September^  was  on  the  high  seas, 

Fbbl*8      between  Madras  and  Point  de  Galle.      The  articles 

^*^'       alleged  to  have  been  stolen  were  taken  by  the  prisoner 

from  the  cabins  of  the  prosecutors,  while  The  Candia 

was  on  the  high  seas. 

The  prisoner  was  apprehended. within  the  borough 
and  county  of  the  town  oi  Southampton. 

The  prisoner  pleaded  guilty  to  both  indictments, 
and  was  thereupon  sentenced  to  three  calendar  months 
imprisonment,  with  hard  labour,  on  each  of  the  charges, 
under  which  sentence  he  is  now  in  custody;  but  as  I 
doubted  whether  a  Court  of  Quarter  Sessions  could 
have  any  jurisdiction  over  larcenies  committed  on  the 
high  seas,  I  reserved  a  case  for  the  opinion  of  the 
Court  of  Appeal. 

It  was  contended,  on  behalf  of  the  prosecution,  that 
section  115  of  the  24  &  25  Vict.  c.  96,  gave  juris- 
^  diction  to  any  Court  of  Quarter  Sessions  in  cases  of 
larceny,  &c.,  committed  on  the  high  seas,  if  the  offender 
had  been  apprehended  within  the  jurisdiction  of  that 
Court  of  Quarter  Sessions. 

I  request  the  opinion  of  the  Court  of  Appeal,  whe- 
ther or  not  I  had  jurisdiction  under  the  above  section 
to  try  the  prisoner  for  the  offences  alleged  against  him 
in  the  indictments,  he  having  been  apprehended  within 
the  jurisdiction  of  the  borough  and  county  of  the 
town  of  SotUhamptoUy  of  which  I  am  the  Recorder. 

This  case  was  considered,  on  the  15th  of  November^ 
1862,  by  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Channell  B.  and  Mellor  J. 

No  counsel  appeared  on  either  side. 

Pollock  C.  B. — In  this  case  the  prisoner  was  tried 
at  the  Quarter  Sessions  for  the  borough  of  Southamp- 
ton for  an  offence  which  he  had  committed  on  board 
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a  British  ship  upon  the  high  seas.  The  statute  (a)  1863. 
provides  that  all  indictable  offences  therein  mentioned  peel's 
which  shall  be  committed  within  the  jurisdiction  of 
the  Admiralty  shall  be  deemed  to  be  offences  of  the 
same  nature,  and  liable  to  the  same  punishments,  as  if 
they  had  been  committed  upon  the  land,  and  may  be 
dealt  with,  inquired  of,  tried  and  determined  in  any 
county  or  place  in  which  the  offender  shall  be  appre- 
hended or  be  in  custody.  If  the  prisoner  had  com- 
mitted this  offence  in  the  borough  of  Southampton^  he 
might  have  been  tried  for  it  there.  Then,  having 
committed  it  upon  the  high  seas  within  the  jurisdic- 
tion of  the  Admiralty,  and  having  been  apprehended 
in  the  borough,  he  was  rightly  tried  in  the  place  in 
which  he  was  apprehended. 

Conviction  affirmed. 

(a)  24  &  25  Yict.  c.  96,  s.  1 15. 


REGINA  V.  HAMILTON  THOMPSON.  i862. 


The  following  case  was  stated  by  the  Recorder  of  It  was  the 

Liverpool.  pri^iTer,  who 

At  the  Court  of  Quarter  Sessions  of  the  Peace  was  clerk  to 

,  the  prosecu- 

holden  in  and  for  the  borough  of  Liverpool^  on  the  tbrs,toa8cer- 
4th  day  of  September^  1862,  Hamilton  Thompson  was  Jhe^amolfnt 
tried  before  me  upon  an  indictment  containing  three  of  dock  and 

,  *  ^  town  dues 

counts  charging  him  that  he,  being  servant  to  one  payable  by 
Edward  Evans  and  others,  did  feloniously  steal  three  Sn^TtTe''" 
separate  sums  of  money,  their  property.  exportation 

goods,  and, 
having  received  the  money  from  the  prosecutors'  cash-keeper,  to  pay  it  over  to  those 
who  were  entitled  to  it.    The  prisoner  falsely  represented  that  a  sum  of  3/.  10».  4rf.  was 
due  on  a  certain  day,  whereas  in  truth  a  sum  of  \L  3*.  only  was  due,  and,  having  obtuned 
the  larger  sum  from  the  cash-keeper,  converted  the  difference  to  his  own  use. 

Held^  that  he  was  not  guilty  of  larceny,  but  might  have  been  convictod  of  obtaining 
money  by  false  pretences. 
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1862.  The  prosecutors  were  wholesale  druggists  carrying 

THOMPsoif*8  on  business  at  Liverpool,  and  were  in  the  habit  of 
^*^*  exporting  drugs  to  customers  and  consignees  abroad. 
The  prisoner  was  their  clerk  and  servant.  It  was  a 
portion  of  his  duty  to  pay  dock  and  town  dues  which 
might  be  due  upon  goods  exported  by  the  prosecutors. 
Upon  ascertaining  the  amount  required  for  that  pur- 
pose upon  each  day's  export,  it  was  his  duty,  before 
paying  it,  to  apply  for  and  obtain  it  from  the  prose- 
cutors' cash  keeper,  and,  having  obtained  it,  to  pay  it 
over. 

It  was  proved  under  the  first  count  that,  on  the 
21st  of  August^  1862,  there  was  required  to  pay  dock 
and  town  dues  upon  goods  exported  by  the  prose- 
cutors the  sum  of  11.  3^.,  and  no  more  was  paid  by 
the  prisoner  on  behalf  of  the  prosecutors  for  such 
dock  and  town  dues.  It  was  also  proved  that,  upon 
that  day,  the  prisoner,  knowing  that  11.  3^.  and  no 
more  was  really  due,  fraudulently  represented  to  the 
cash  keeper  of  the  prosecutors  that  3/.  10^.  4^.  was 
really  due  from  the  prosecutors  for  such  dock  and 
town  dues ;  and  that  he  fraudulently  obtained  the 
sum  of  32.  10^.  Ad.  from  the  said  cash  keeper  by  such 
representation,  intending  at  the  time  he  so  obtained 
it  to  appropriate  the  diflFerence  to  his  own  use  and 
defraud  his  masters  of  the  same;  and  it  was  proved 
that  he  did  so  appropriate  such  difference,  being  the 
sum  of  2/.  7^.  4dd. 

The  second  and  third  counts  were  supported  by 
precisely  similar  proof. 

It  was  submitted  by  the  counsel  for  the  prisoner 
that  the  above  evidence  did  not  disclose  a  case  of 
felony,  and  that,  if  the  prisoner  had  committed  any 
offence  in  law,  it  was  that  of  obtaining  money  by 
false  pretences  ;  and  in  support  of  this  view  he  cited 
Regina  v.  Barnes  (a). 

(a)  2  Den.  C.  C.  69. 
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I  was  of  opinion  that  the  facts  in  Regina  v.  Barnes  1862. 
were  distinguishable  from  the  facts  in  this  case,  inas-  Thompsoh's 
much  as  there  the  money  was  delivered  to  the  prisoner 
with  the  intention  of  parting  with  it  wholly  to  him  in 
repayment  of  sums  supposed  to  have  been  already 
disbursed  by  him  on  account  of  his  employers,  while 
here  it  was  delivered  to  him  to  be  disbursed  in  future 
on  account  of  his  employers ;  so  that  the  property  in 
the  money  was  not  parted  with  by  the  prosecutors, 
but  the  possession  only;  and  I  thought  that  the 
prisoner  might  be  found  guilty  of  felony. 

The  jury  found  the  prisoner  guilty;  and  I  respited 
judgment,  and  remanded  the  prisoner  back  to  the 
Liverpool  borough  gaol,  reserving  the  question  for 
the  consideration  of  the  Justices  of  either  Bench  and 
Barons  of  the  Exchequer,  whether  the  prisoner  on  the 
foregoing  state  of  facts  was  properly  found  guilty  of 
felony. 

This  case  was  argued,  on  the  15th  of  November^ 
1862,  before  Pollock  C.  B.,  Wightman  J.,  Williams 
J.,  Channell  B.  and  Melloe  J. 

Litder^  for  the  prisoner. — Regina  v.  Barnes  (a), 
which  was  relied  upon  at  the  trial,  is  very  similar  to 
this  case.  There  the  prisoner  falsely  pretended  to  his 
masters  that  he  had  paid  a  sum  of  money  on  their  ac- 
count, and  thereby  obtained  the  money  from  them. 
The  Court  held  that  that  was  a  case  of  false  pretences, 
and  that  an  indictment  for  larceny  could  not  be  sus- 
tained, as  the  clerk  delivered  the  money  to  the  prisoner 
with  the  intention  of  parting  with  it  wholly  to  him. 
WitcheWs  Case  (6)  is  precisely  in  point.  There  the 
prosecutors,  from  whom  the  prisoner  was  charged 
with  obtaining  money  by  false  pretences,  were  clothiers; 

(a)  2  Den.  C.  C.  59 ;  20  L.  J.  M.  C.  34. 
Qf)  2  East,  F.  C.  830. 
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1862.       the  prisoner  was  a  shearman  in  their  service,  and  was 
Thompsom's  employed  to  superintend  the  other  shearmen,  and  to 

^**®-  take  an  account  of  the  persons  employed,  and  of  the 
amount  of  their  wages  and  earnings;  at  the  end  of 
each  week  he  was  supplied  with  money  to  pay  the 
different  shearmen  by  the  clerk  of  the  prosecutors, 
who  advanced  to  him  such  a  sum  as,  according  to  a 
written  account  or  note  delivered  to  him  by  the  pri- 
soner, was  necessary  to  pay  them.  The  prisoner  was 
not  authorized  to  draw  for  money  generally  on  account, 
but  merely  for  the  sums  actually  earned  by  the  shear- 
men; and  the  clerk  was  not  authorized  to  pay  him 
any  sums  except  what  he  carried  in  in  his  account  or 
note  as  the  amount  of  what  was  due  to  the  shearmen 
for  the  work  they  had  done.  The  prisoner,  on  the  9th 
of  September^  1796,  delivered  to  the  prosecutors'  clerk 
a  note  in  writing  in  the  following  form :  "  9th  September^ 
1796,  shearmen  44Z.  11^.  Oc?. ;"  which  was  the  common 
form  in  which  he  made  out  his  account  of  the  amount 
of  their  week's  wages ;  and  in  a  book  in  his  handwri- 
ting, which  it  was  his  business  to  keep  (of  the  men  em- 
ployed, of  the  work  they  had  done,  and  of  their  earnings), 
there  were  the  names  of  several  men  who  had  not  been 
employed,  who  were  entered  as  having  earned  different 
sums  of  money,  and  also  false  accounts  of  the  work 
done  by  those  who  were  employed,  so  as  to  make  out 
the  sum  stated  in  the  note  to  be  due  to  the  shearmen. 
Upon  this  evidence  the  jury  found  the  prisoner  guilty, 
and  the  Judges  supported  the  conviction. 

Williams  J. — It  is  impossible  to  particularize  the 
coin  which  the  prisoner  is  alleged  to  have  stolen,  be- 
cause some  of  the  money  was  rightly  paid  to  him. 

Littler. — Yes.     The  prisoner  might  have  been  con- 
victed of  obtaining  money  by  false  pretences.     He 
was  not  guilty  of  larceny.     (He  was  then  stopped.) 
L.  Temple^  for  the  Crown. — The  false  pretence  made 
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by  the  prisoner  was  not  within  the  statute,  inasmuch      1862. 
as  it  was  a  pretence  as  to  something  future  only,  viz.,   Thompson's 
that  he  would  pay  a  certain  sum  for  dock  dues.  ^^^' 

Pollock  C.  B. — There  was  both  a  misrepresentation 
of  what  he  would  do,  and  also  of  what  was  owing  for 
dues;  and  this  latter  was  a  misrepresentation  as  to  an 
existing  fact. 

Temple. — In  Regina  v.  Robins  (a)  a  quantity  of 
wheat  was  in  the  possession  of  the  prosecutors  as 
bailees,  and  was  deposited  in  one  of  their  storehouses, 
under  the  care  of  one  of  their  servants,  who  had  autho- 
rity to  deliver  it  only  on  the  order  of  the  prosecutors 
or  their  managing  clerk.  The  prisoner,  who  was  also 
a  servant  of  the  prosecutors,  by  a  false  statement,  in- 
duced the  servant  under  whose  care  the  wheat  was, 
to  allow  him  to  remove  part  of  the  wheat,  which  he 
carried  away  and  appropriated  to  his  own  use.  It  was 
held  that,  under  those  circumstances,  the  prisoner  was 
properly  convicted  of  larceny.  In  the  present  case, 
moreover,  the  prisoner  had  only  the  custody  of  the 
money,  for,  being  a  servant,  his  possession  was  the 
possession  of  the  master. 

WiGHTMAN  J. — Which  part  of  the  money  do  you 
say  that  he  stole? 

Temple. — The  excess  beyond  the  amount  which  he 
actually  paid. 

WiGHTMAN  J. — How  Can  you  specify  the  coins  he 
stole? 

Temple.  In  Rex  v.  Murray  (6)  the  prisoner  was 
indicted  for  embezzling  1/.  0^.  &d.  The  prisoner,  who 
was  clerk  to  the  prosecutors,  had  received  5/.  from 
another  clerk  to  pay  for  an  advertisement.  The  pri- 
soner paid  only  IZ.,  but  charged  his  masters  with 
21.  Os.  6d  There  it  was  held  that  the  prisoner  could 
not  be  convicted  of  embezzlement,  because  the  receipt 

(a)  Dears.  C.  C.  418.  (5)  5  Car.  &  P.  145,  note  (o). 

VOL.  I.  S  L.  &  C. 
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1862.       from  the  other  clerk  was  in  fact  a  receipt  from  the 


Thomp9om*8  master;  but  it  seems  to  have  been  admitted  that  he 
^**®'       might  have  been  convicted  of  larceny. 

Pollock  C.  B ^The  act  of  the  prisoner  did  not 

amount  to  larceny,  but  to  the  offence  of  obtaining 
money  by  false  pretences. 

Williams  J. — I  am  of  the  same  opinion ;  and  I  pre- 
fer to  rest  my  decision  on  the  broad  ground  that  this 
was  an  obtaining  by  false  pretences,  rather  than  on 
the  narrower  ground  suggested  in  the  course  of  the 
argument,  that  the  coin  alleged  to  have  been  stolen 
cannot  be  particularized. 

The  other  learned  Judges  concurred. 

Conviction  quashed  (a). 


(a)  There  is  also  a  case  of  Eegina 
V.  Leonard  (1  Den.  C.  C.  804), 
irhich  is  yerj  similar  to  WitcheWs 
Case  cited  in  the  argument.  There 
the  prosecutor  engaged  the  prisoner 
as  foreman  over  the  men  emplojed 
bj  him.  It  was  the  prisoner's  dutj 
to  keep  an  account  of  the  work  the 
men  performed  and  of  the  wages 
due  to  them,  and  on  the  Friday  in 
each  week  to  laj  before  the  pro- 
secutor an  account  showing  the 
amount  earned  bj  each  workman, 
upon  which  the  prosecutor  was  in 
the  habit  of  giving  him  a  cheque 
upon  his  banker  for  the  total  sum 
so  shown  to  be  due  to  the  several 
workpeople  for  their  week's  work. 
The  prisoner  made  out  and  pro- 
duced to  the  prosecutor  an  account, 
bj  which  it  appeared  that  the  total 
amount  due  and  pajable  on  the 
12th  of  November  was  14/.  U.  2d. ; 
but  this  sum  included  a  false  charge 
of  seven  shillings  which  was  not  In 
fact  due.  The  prosecutor,  confiding 
in  the  aocuracjof  the  account,  gave 
the  prisoner  a  cheque  for  l4lA*,2d^ 


which  the  prisoner  immediately 
cashed,  and  applied  the  said  sum 
of  seven  shillings  to  his  own  use, 
but  properlj  disposed  of  the  re- 
mainder. The  jurj  found  the  pri- 
soner guilty  of  obtaining  the  cheque 
bj  false  pretences ;  and,  the  case 
having  been  reserved,  the  convic- 
tion was  upheld. 

It  is  clear  that,  if  a  servant  re- 
ceive money  from  his  master  with 
the  understanding  that  he  is  to 
apply  the  identical  coins  so  received 
to  a  particular  purpose  for  his  mas- 
ter, he  may  be  convicted  of  larceny 
if  he  convert  them  to  his  own  use 
instead  of  applying  them  in  the 
mode  pointed  out.  Thus,  in  Atktn" 
eorCe  Case  (1  Leach,  d02,  note  (a)  ), 
where  a  servant  obtained  ten  guineas 
from  her  mistress  under  a  pretence 
that  she  knew  a  person  who  would 
give  silver  for  them,  and  then  ran 
away  with  them,  it  was  held  that 
she  was  guilty  of  larceny.  So  too, 
in  Regina  v.  Ooode  (Car.  k  Marsh. 
582),  A.  employed  B.  to  take  his 
barge  from  S.  to  j&.,  and  paid  him 
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his  wages  in  advance,  and  gare  him 
a  separate  sum  of  three  sovereigns 
to  paj  the  tonnage  dues.  B,  took 
the  barge  sixteen  miles,  and  paid 
tonnage  dues  to  an  amount  rather 
under  2/.,  and  appropriated  the  re- 
maining sovereign  to  his  own  use. 
There  PaUeson  J.,  says,  "  If  I  give 
a  man  monej  to  applj  to  a  particu- 
lar purpose,  and  he  appropriates  it 
to  another  purpose,  with  a  felonious 
intent,  he  is  guiltj  of  larcenj.  In 
Begina  v.  Beaman  (lb.  595),  a  ser- 
vant was  sent  with  six  shillings  to 
buj  12  cwt.  of  coals  ;  he  bought  a 
smaller  quantity,  for  which  he  paid 
S«.  Zd^  and,  having  made  a  false 
statement  as  to  the  quantity  of  coal 
he  had  bought,  appropriated  one  of 
the  shillings  to  his  own  use.  Under 
the  direction  of  the  same  learned 
Judge  he  was  convicted  of  larcenj. 
There  is  also  the  case  of  Bex  v. 
Murray^  which  is  quoted  in  BiuseU 
an  Crimes  and  Misdemeanors  (Srd 
ed.,  by  Mr.Oreaves,  vol.  2,  p.  156), 
where  it  is  said^  "  So,  if  money  has 
been  in  the  possession  of  the  master 
by  the  hands  of  one  of  his  clerks, 
and  another  of  his  clerks  receives  it 
from  such  clerk  and  embezzles  it, 
it  is  larceny.  The  prisoner  was  a 
clerk  in  the  employ  of  ^.,  and 
received  3/.  of  A.^s  money  from 
another  clerk  that  he  might  pay 
for  inserting  an  advertisement,  &c. 
He  paid  10«.,  and  charged  A.  20«., 
fraudulently  keeping  back  the  dif- 
ference ;  and,  upon  a  case  reserved, 
it  was  held  that  this  was  not  em- 
bezzlement, because  A.  had  had 
possession  of  the  money  by  the 
hands  of  the  other  clerk.**  Upon 
which  the  learned  editor  adds, 
^Ergo^  it  was  larceny."  Further, 
it  is  clear  that  even  a  stranger  may 
be  convicted  of  larceny  under 
similar  circumstances,  if  he  obtain 
possession  of  the  money  for  the 
purpose  specified  by  a  fraud.  Thus, 


in  Begina  v.  Brawn  (Dears.  C.  C.         1862. 
616),   the    prisoner,    hearing   the 


prosecutor  tell  his  servant  that  he    Thompson  8 
must  go  to"  Mr.  S,  and  pay  him  ^a»«- 

some  money  which  the  prosecutor 
owed  him,  offered  to  take  the  money, 
adding  falsely  that  he  lived  only 
six  doors  from  Mr.  S.,  and  thereby 
induced  the  prosecutor  to  intrust 
him  with  the  money,  which  he  con- 
verted to  his  own  use.  ITie  jury 
having  found  that  the  prisoner 
obtained  the  money  by  a  trick  in- 
tending at  the  time  to  appropriate 
it  to  his  own  use,  the  Court  upheld 
the  conviction  on  the  ground  that 
the  delivery  of  the  money  by  the 
prosecutor  to  the  prisoner  to  carry 
to  Mr.  S.y  having  been  obtained  by 
a  trick,  did  not  change  the  property 
in  the  money.  So  too,  in  Begina 
V.  Qeorge  Tkompsan  (anli,  p.  225), 
it  was  held  that  a  stranger  who  by 
fraud  induced  a  woman  to  intrust 
him  with  a  sovereign  for  the  purpose 
of  getting  her  a  railway  ticket,  she 
remaining  present,  did  not  even 
obtain  possession  of  the  money,  and 
might  be  convicted  of  larceny  for 
running  away  with  it.  The  true 
distinction  to  be  drawn  from  these 
cases  appears  to  be  that,  if  the  mas- 
ter delivers  money  to  the  servant 
for  a  specified  purpose,  with  the 
understanding  t^at  the  identical 
coins  delivered  are  to  be  applied 
to  that  purpose,  and  the  servant 
converts  them  to  his  own  use  with 
a  felonious  intent,  ho  is  guilty  of 
felony.  But,  if  the  master  delivers 
to  the  servant  a  gross  sum  of  money 
to  make  certain  payments  out  of 
that  sum,  not  intending  that  the 
identical  coins  delivered  shall  be 
applied  to  any  particular  payment, 
but  leaving  the  servant  at  liberty 
to  make  any  use  he  pleases  of  the 
specific  coin  delivered^  provided  he 
applies  a  similar  amount  of  money 
to  the  purposes  indicated,  the  mas- 
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1862.         ^^^  °^^B^  ^  taken  to  have  parted  biulees,  with  regard  to  whom  it  has 

with  the  property  in  the  money,  been  held,  that  they  cannot  be  con- 

Thompsok'b     j^nd  the  servant  cannot  be  con-  victed  of  larceny  for  converting  to 

l^aae.  yjcted  of  larceny  if  he  convert  the  their  own  use  money  deposited  with 

money  to  his  own  nse;  although,  if  them  in  cases  where  they  are  only 

he  has  obtained  it  by  means  of  a  under  an  obligation  to  return  the 

false  pretence,  he  may  be  convicted  amount,  and  not  the  identical  coin 

of  the  latter  offence.    This  view  of  deposited.  Regina  v.  Hassall  (anU^ 

the    law  is  consistent  with    that  p.  58.) 
adopted  in  the  case  of  larceny  by 


1862,  REGINA  V.  EDMUND  DEER. 


The  prisoner       The  following  case  was  stated  by  the  Chairman  of 
lodger  in  the    Quarter  Sessions  for  the  county  of  Glamorgan. 
prosecutor's         Edmund  Deer  was  indicted  and  tried  before  me,  at 

house,  and  ^  ' 

left  under  cir-  the  last  Midsummer  Quarter  Sessions  for  the  county  of 

cumstances        ryi 

not  disclosed.  Mamorgan. 

On  the  foi-          The  first  count  of  the  indictment  (a  copy  of  which 

lowmg  day        ,  ... 

the  prosecu-  is  hereunto  annexed)  charged  him  with  stealing  certain 
aiso'irft  the  articles,  the  property  of  William  BarUett. 
house,  taking       Jhc  second  count  charged  him  with  receiving,  know- 
small  bundle,  ing  Same  to  have  been  stolen  by  some  evil  disposed 

Two  days         ^^„«^^ 
after  the  pri.    perSOU. 

soner  was  The  prisoner  had  lived  in  the  house  of  the  prosecu- 

foundmcom-  Trrvf  -n         7  1      1  /»  1 

pany  with  tor,  William  Bartlett^  as  a  lodger  for  about  a  year,  up 

SrWr^"  to  the  8th  of  April,  1862,  on  which  day  he  left.    There 

(whowM  was  no  evidence  as  to  the  time  or  manner  of  his 

the  prisoner's  leaving.     On  the  following  day  Sarah  BartUU^   the 

Wd^a^ship  P^osecutor's  wife,  left   her  home.     Her  daughter,  a 

bound  for  girl  of  years  of  age,  accompanied  her,  and 

Property  be-  provcd  that  her  mother  left  with  only  a  small  bundle 

longing  to 

the  prosecutor,  of  a  bulk  greater  than  could  have  been  comprised  in  the  bundle  taken 
by  the  wife,  was  found  in  Uie  prisoner's  cabin  and  upon  his  person.  Held^  that  there 
was  some  evidence  to  support  a  conviction  for  receiving  the  property,  knowing  it  to 
have  been  stolen. 
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under  her  arm.  Barilett^  on  returning  from  his  work  1862. 
on  the  same  evening,  missed  the  different  articles  Deer's 
enumerated  in  the  indictment.  ^^^' 

On  Thursday^  the  10th  of  April^  a  policeman  was 
sent  to  Liverpool;  and  on  Friday ^  the  11th  of  AprU^ 
he  apprehended  the  prisoner  in  company  with  the  pro- 
secutor's wife,  who  was  passing  under  the  name  of 
Mrs.  Deer^  on  board  The  CvJloden  in  the  river  Mersey^ 
bound  to  Quebec^  for  which  place  tickets  in  the  name 
of  Mr.  and  Mrs.  Deer  were  found  on  prisoner.  The 
whole  of  the  property  was  found  in  the  prisoner's 
cabin  and  on  his  person,  and  was  of  a  bulk  and  weight 
which  could  not  have  been  comprised  in  the  wife's 
bundle,  and  consisted  of  one  purse  and  ten  pounds  of 
money,  one  pair  of  sheets,  one  pair  of  blankets,  one 
feather  pillow,  two  pieces  of  flannel,  one  alpaca  gown, 
two  cashmere  shawls,  one  cotton  shirt,  one  stuff  gown, 
one  pair  of  scissors,  two  towels,  one  bolster  case,  two 
knives,  two  forks,  two  spoons,  three  and  a  half  yards 
of  black  cloth,  one  piece  of  pilot  cloth,  one  diaper 
table  cloth,  one  clothes  brush,  one  razor,  one  pilot 
cloth  coat,  one  square,  one  hammer,  two  gimlets,  one 
pair  of  compasses,  one  spokeshave,  one  gouge,  one  file, 
one  chisel  and  one  bradawl. 

There  was  no  further  evidence  who  had  taken  the 
articles  from  Bartleifs  house. 

The  jury  found  him  guilty  of  receiving,  knowing 
the  goods  to  have  been  stolen ;  and  the  prisoner  was 
thereupon  sentenced  to  be  imprisoned  and  kept  to 
hard  labour  for  six  calendar  months,  and  is  now  in 
prison. 

After  the  jury  had  been  discharged,  upon  the  appli- 
cation of  the  counsel  for  the  prisoner,  I  reserved  for 
the  consideration  and  decision  of  the  Court  of  Criminal 
Appeal  the  question,  whether  such  verdict  could  be 
sustained. 
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1862.  The  indictment  was  as  follows: — 

Deer's  Glamorgan^  to  wit.]     The  jurors  for  our  lady  the 

^^'^-  Queen  upon  their  oath  present  that  Edmund  Deer 
late  of  Mountain  Ash  in  the  parish  of  Aberdare  in  the 
county  of  Ghmorgan  railway  policeman  at  the  parish 
aforesaid  in  the  county  aforesaid  on  the  eighth  day  of 
April  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty  two  feloniously  did  steal  take  and 
carry  away  one  purse  and  ten  pounds  of  money  one 
pair  of  sheets  one  pair  of  blankets  one  feather  pillow 
two  pieces  of  flannel  one  alpaca  gown  two  cashmere 
shawls  one  cotton  shirt  one  stuff  gown  one  pair  of 
scissors  two  towels  one  bolster  case  two  knives  two 
forks  two  spoons  three  and  a  half  yards  of  black  cloth 
one  piece  of  pilot  cloth  one  diaper  table  cloth  one 
clothes  brush  one  razor  one  pilot  cloth  coat  one  square 
one  hammer  two  gimlets  one  pair  of  compasses  one 
epokeshave  one  gouge  one  file  one  chisel  and  one 
bradawl  of  the  goods  and  chattels  of  William  Bartleit 
against  the  peace  of  our  lady  the  Queen  her  Crown 
and  dignity. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Edmund  Deer  on 
the  day  and  year  aforesaid  feloniously  did  receive 
one  purse  and  ten  pounds  of  money  one  pair  of 
sheets  one  pair  of  blankets  one  feather  pillow  two 
pieces  of  flannel  one  alpaca  gown  two  cashmere  shawls 
one  cotton  shirt  one  stuff  gown  one  pair  of  scissors 
two  towels  one  bolster  case  two  knives  two  forks  two 
spoons  three  and  a  half  yards  of  black  cloth  one  piece 
of  pilot  cloth  one  diaper  table  cloth  one  clothes  brush 
one  razor  one  pilot  cloth  coat  one  square  one  hammer 
two  gimlets  one  pair  of  compasses  one  spokeshave  one 
gouge  one  file  one  chisel  and  one  bradawl  of  the  goods 
and  chattels  of  the  said  William  Bartlett  then  lately 
before  feloniously  stolen  taken  and  carried  away  by  a 
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certain  evil  disposed  person  (he  the  said  Edmund  Deer      1862. 
then  and  there  well  knowing  the  said  goods  and  chat-      Dbeb's 
tels  to  have  been  feloniously  stolen)  against  the  form 
of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  of  our  lady  the  Queen  her  Crown 
and  dignity. 

This  case  was  considered,  on  the  15th  oi  November^ 
1862,  by  Pollock  C.  B.,  Wightman  J.,  Willdlms  J., 
Channell  B.  and  Melloe  J. 

No  counsel  appeared  on  either  side. 

Pollock  C.  B. — In  this  case  the  prisoner  was  lodg- 
ing in  the  house  of  the  prosecutor,  and  disappeared 
under  circumstances  which  are  not  disclosed.  The 
prosecutor's  Avife  afterwards  left  her  home;  and  the 
prisoner  is  subsequently  found  with  her  and  in  posses- 
sion of  a  large  quantity  of  the  prosecutor's  property, 
some  part  being  actually  upon  his  person.  We  are  of 
opinion  that  there  is  some  evidence  to  support  the 
conviction. 

Conviction  affirmed. 


REGINA  V.  EDWARD  GARDNER.  1862. 


The  following  case  was  stated  by  the  Deputy  As-  The  proeecu- 

sistant  Judge  of  the  Middlesex  Sessions.  cheque,  and, 

At  the  Middlesex  Adjourned  Sessions,  holden  on  the  ^^1;^"*''^'' 

showed  it  to 
the  prisoner.   The  prisoner  told  him  that  it  was  only  an  old  cheque  of  The  Boyal  British 
Bank,  and  kept  it.    He  afterwards  made  excuses  for  not  giving  it  up  to  the  prosecutor, 
withholding  it  from  him  in  the  hopes  of  getting  the  reward  that  might  be  offered  for  it. 
Held^  that  these  facts  did  not  show  such  a  taking  as  was  necessary  to  constitute  larceny. 
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1862.  25th  of  Avgusi,  1862,  Edward  Gardner  was  tried 
Gabdnee's  before  me  on  an  indictment  charging  him,  in  the  first 
count,  with  stealing  one  banker's  cheque  and  valuable 
security  for  the  payment  of  82/.  19^.,  and  of  the  value 
of  S2L  19^.,  and  one  piece  of  stamped  paper  of  the 
property  of  «/am^5  Goldsmith. 

In  the  second  count  the  property  was  stated  to  be 
the  property  of  Thomas  Boucher. 

It  appeared  from  the  evidence  of  Thomas  Boucher^ 
a  lad  of  fourteen,  that  he  found  the  cheque  in  ques- 
tion ;  that,  having  met  the  prisoner  Gardner,  in  whose 
service  he  had  formeriy  been,  he  showed  it  to  him; 
that  the  prisoner  {Thomas  Boucher  being  unable  to 
read)  told  him  that  it  was  only  an  old  cheque  of  The 
Royal  British  Bank ;  and  that  he  wished  to  show  it  to 
a  friend,  and  so  kept  the  cheque. 

It  was  also  proved  that  Boucher,  very  shortly,  on 
the  same  day,  went  to  prisoner's  shop,  and  asked  for 
the  cheque ;  that  the  prisoner  from  time  to  time  made 
various  excuses  for  not  giving  up  the  cheque ;  and 
that  Boucher  never  again  saw  the  cheque. 

It  also  appeared  that  the  prisoner  had  an  interview 
with  Goldsmith,  in  which  he  said  that  he  knew  the 
cheque  was  Goldsmith^ s,  asked  what  reward  was  offered, 
and,  upon  being  told  five  shillings,  said  he  would 
rather  light  his  pipe  with  it  than  take  five  shillings. 

The  cheque  has  never  been  received  either  by  Gold- 
smith or  Boucher;  though  there  was  some  evidence 
(not  satisfactory)  by  prisoner's  brother  of  its  having 
been  inclosed  in  an  envelope  and  put  under  the  door 
of  Goldsmith's  shop. 

The  jury  found, "  That  the  prisoner  took  the  cheque 
from  Thomas  Boucher  in  the  hopes  of  getting  the 
reward ;  and,  if  that  is  larceny,  we  find  him  guilty." 

I  thereupon  directed  the  verdict  of  Guilii/  to  be 
entered,  and  reserved  for  the  opinion  of  the  Court, 
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whether  upon  the  above  finding  the  prisoner  was       1862. 

properly  convicted.  Gardiner's 


Case. 


This  case  was  argued,  on  the  15th  of  j^ovember^lS62, 
before  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Channell  B.  and  Mellob  J. 

J.  Best  (Besley  with  him),  for  the  prisoner. — ^The 
facts  in  this  case  do  not  amount  to  larceny.  The  jury 
have  found  that  the  prisoner  kept  the  cheque  in  the  hope 
of  getting  a  reward.  There  was,  therefore,  no  feloni- 
ous intent  on  his  part.  In  Regina  v.  York  (a)  the 
prisoner  had  found  a  watch ;  and  the  jury  brought  in 
a  verdict  of  "  Not  Guilty  of  stealing  the  watch,  but 
Guilty  of  keeping  possession  of  it  in  the  hope  of  re- 
ward from  the  time  he  first  had  the  watch."  Upon 
argument  it  was  held  that  that  finding  amounted  to 
an  acquittal. — (He  was  then  stopped.) 

Kemp,  for  the  Crown. — It  may  be  admitted  that  it 
is  not  larceny  for  the  finder  of  a  lost  chattel  to  keep  it 
in  the  hope  of  getting  any  reward  that  may  be  offered 
for  it.  Here,  however,  the  boy,  Boucher^  was  the 
finder,  and  had  by  law  a  right  to  the  possession  of 
the  chattel  against  all  the  world  except  the  right 
owner. 

Pollock  C.  B. — Armory  v.  Delamirie  (6)  is  the 
foundation  of  that  doctrine.  In  this  case  any  one 
who  could  read  would  know  to  whom  the  cheque 
belonged. 

Kemp. — ^The  case  states  that  the  boy  could  not  read. 
He  showed  the  cheque  to  the  prisoner,  who  refused  to 
give  it  back  to  him. 

Pollock  C.  B. — A  cheque  is  not  a  chattel,  and  is 
not  the  subject  of  larceny  at  common  law.     In  Rex  v. 

(a)  1  Den.  C.  C.  335;    3  Cox  (b)  1    Strange,  504;    S.  C.   1 

Crim.  Cas.  18L  Smith's  L.  C,  4tb  ed.,  p.  256. 
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1862.       Aslett(a)  the  prisoner  was  indicted  for  embezzling 
~^  ,     exchequer  bills,- and  it  was  held  that  the  indictment 

Case.  was  not  proved,  because  they  had  not  been  signed  by  a 
person  legally  authorized  to  do  so.  He  was  afterwards 
tried  upon  a  second  indictment  (5),  one  count  of  which, 
founded  upon  the  15  Geo.  2^  c.  13,  s.  12,  described  the 
property  as  "effects,"  and  was  held  to  have  been 
rightly  convicted  on  that  count.  There  was  also  a 
count  describing  them  as  pieces  of  paper;  but  no  reli- 
ance was  placed  on  that.  How  is  the  prisoner  indicted 
in  this  case  ? 

Kemp. — He  is  charged  with  stealing  a  piece  of 
stamped  paper. 

Pollock  C.  B. — ^Then  it  was  not  a  piece  of  paper, 
but  a  cheque. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  on  the 
22nd  of  November,  1862,  by 

Pollock  C.  B.  —We  are  of  opinion  that  the  facts 
stated  do  not  show  any  felonious  taking.  The  mere 
withholding  of  the  cheque  under  the  circumstances  of 
this  case  did  not  amount  to  such  a  taking  as  is  required 
to  constitute  the  offence  of  larceny. 

Conviction  quashed. 

(a)  2  Leach,  C.  C.  954. 

(h)  2  Leach,  C.  C.  958 ;  Bass.  &  B.  67. 
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REGINA  V.  THOMAS  POYNTON.  1862. 


The  following  case  was  stated  by  Pollock  C.  B.  '  The  prisoner 
Thomas  Poynton^  a  letter  carrier,  was  tried  before  me  rarrier!  it 
at  the  last  Assizes  for  the  borough  of  Leicester^  and  to^dew"*^ 
convicted  upon  an  indictment  charging  him  with  letters  sorted 
having,  while  employed  under  the  Post  Office  of  the  that^pur^e, 
United  Kingdom,  feloniously  stolen,  taken  and  carried  *°^  '^^"'^ 

°  '  ./  7  any  cause  he 

away  one  post  letter,  the  property  of  her  Majesty's  was  unable 
Post  Master  General,  containing  two  half  sovereigns  them,*to^ 
and  addressed  as  follows: — ^^ Stephen  Sullivan^  Dealer,  v"'Jf*^^^ 
Black  Horsey  Belgrave  Gate,  Leicester,  Care  of  Mrs.  post  office  in 
Swifty — A  second  count  charged  him  with  embez-  The^ri^oner 
zling,  and  a  third  with  secreting  the  same  letter;  and  did  not  de. 
in  the  fourth  count  he  was  charged  with  larceny  of  containing 
the  same  letter,  both  it  and  the  money  being  laid  as  had"^en^**^^ 
the  property  of  Charles  Donald  Style.  sorted  to  him 

On  the  trial  it  was  proved  that  a  test  letter  addressed  nor  did  he  ' 
as  above  stated  was  prepared  by  one  of  the  inspectors  ^^^^^ 
of  the  post  office,  and  posted  at  Melton  on  the  night  of  office  on  the 
May  the  first.  It  arrived  at  the  post  office  at  Leicester  of  his  round; 
in  due  course  on  the  following  morning,  and  was,  aSwdfoHt^ 
among  others,  sorted  to  the  prisoner  for  delivery.  The  aoon  after- 
letter  in  question  ought  to  have  been  delivered  by  produced  it 
the  prisoner  at  its  place  of  destination  between  half-  ^^keL^and 
past  eight  and  nine  in  the  morning.    The  letter,  how-  gav«  »  false 
ever,  was  not  delivered;  and  the  prisoner  returned  to  not  having 
the  post  office  as  usual,  and  reported  himself  to  the  ,^f '^xS^j^py 
post  master  as  having  finished  his  delivery.     It  was  found  that 
the  duty  of  the  prisoner,  in  case  there  were  any  letters  detamS^the 

letter  with 
intent  to  steal  it. 
Held^  that  there  was  a  sufficient  taking  to  constitute  the  crime  of  larceny. 
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1862.  which  for  any  cause  he  was  unable  to  deliver,  to  bring 
PoYNTON*8  them  back  to  the  post  office  on  his  return  from  de- 
livery; he  brought  the  pouch,  which  contained  four 
which  he  had  so  been  unable  to  deliver,  but  none  of 
which  contained  coin.  The  letter  in  question  was  not 
returned ;  nor  did  the  prisoner  give  any  account  of  it. 
It  having  shortly  afterwards  been  ascertained  that  the 
letter  in  question  had  not  been  delivered,  the  inspec- 
tor who  had  caused  it  to  be  posted  asked  why  he  had 
not  delivered  it.  The  prisoner  at  once  produced  from 
his  right  hand  trousers'  pocket  the  letter  in  question, 
which  was  unopened,  and  the  coin  safe  within  it. 
Upon  being  asked  why  he  had  not  delivered  it,  the 
prisoner  stated  that  the  house  was  closed.  This  state- 
ment, however,  was  proved  to  be  untrue.  The  prisoner 
further  stated  that  he  was  going  to  deliver  it  in  the 
afternoon. 

The  jury  found  that  the  prisoner  detained  the  letter, 
and  that  he  did  so  with  the  intention  of  stealing  it.  I 
reserved  for  the  consideration  of  the  Court  the  ques- 
tion, whether  under  the  circumstances  the  prisoner's 
dealing  with  the  letter  amounted  to  actual  stealing. 

I  directed  the  jury  that,  if  they  were  satisfied  that 
the  prisoner  put  the  letter  into  his  pocket  with  the 
intention  of  stealing  or  secreting  it,  he  might  be 
convicted. 

The  jury  found  the  prisoner  guilty,  and  stated  that 
they  were  of  opinion  that  the  prisoner  detained  the 
letter  with  the  intention  of  stealing  it.  I  ordered  that 
the  prisoner  be  discharged  on  giving  bail. 

This  case  was  argued,  on  the  22nd  day  of  November ^ 
1862,  before  Pollock  C.  B.,Wightman  J., Williams  J., 
Channell  B.  and  Mellob  J. 
Merewether  appeared  for  the  prisoner. 
*  Pollock  C.  B. — In  this  case  the  jury  have  found 
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the  only  point  in  doubt  against  the  prisoner.     There       1862. 
is  no  point  left.  Poynton  s 

Mereweiher. — There  was  an  afternoon  delivery.  The 
prisoner  might  have  delivered  the  letter  then.  It  was 
lawfully  in  his  possession;  and  there  would  be  no 
larceny,  if  he  had  delivered  the  letter  in  the  afternoon 

Pollock  C.  B. — There  is  a  case  where  a  man  took 
up  a  parcel  in  a  waggon,  and  carried  it  from  one  end 
of  the  waggon  to  the  other,  with  intent  to  steal  it; 
although  it  was  never  taken  out  of  the  carriage,  but 
he  was  seized  in  the  fact,  yet  it  was  held  that  this 
was  a  sufficient  taking  to  constitute  felony  (a).  If  a 
man  carries  away  a  chattel  animo  furandi^  his  re* 
storing  it  afterwards  does  not  purge  the  oflfence. 

Merewether. — It  is  submitted  that  in  this  case  there 
was  no  carrying  away. 

Pollock  C.  B. — The  letter  was  in  a  place  where  it 
ought  not  to  have  been.  He  ought  to  have  delivered 
it  up  at  the  post  office,  if  he  was  unable  to  deliver  it 
to  the  person  for  whom  it  was  intended.  He  put  it 
into  his  pocket  with  the  intention  of  stealing  it. 

Merewether. — He  produces  the  letter,  when  he  is 
asked  for  it.  The  facts  show  only  an  attempt  to  com- 
mit larceny.     The  crime  was  not  complete. 

Pollock  C.  B His  producing  the  letter  when  asked 

for  it  would  be  of  some  moment,  if  he  had  not  made 
up  his  mind  to  steal  it.  Here,  however,  the  jury  have 
found  that  the  felonious  intent  had  been  already  con- 
ceived. When  the  prisoner  put  the  letter  into  his 
pocket,  with  that  intent,  the  crime  was  complete. 

Merewether, — He  determined  the  bailment  by  that 
act;  but  there  was  no  asportation. 

Boden  Q.  C.  (Mellor  with  him),  for  the  Crown,  was 
not  called  upon. 

(a)  Rex  V.  Cozktt,  2  East,  P.  C.  556. 
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1862. 

Poynton's 
Case. 


Pollock  C.  B If  I  had  had  an  opportunity  of 

re-considering  my  determination,  I  should  not  have 
reserved  this  case.  The  verdict  of  the  jury  is  con- 
clusive. We  are  all  of  opinion  that  the  conviction  is 
good. 

Conviction  affirmed. 


1862. 


REGINA  V.  JOHN  M'ATHEY. 


A  husband 
may  be 
conyicted  of 
feloniously 
receiving 
property 
which  his 
wife  has 
stolen  volun- 
tarily and 
without  any 
constraint  on 
bis  part,  if  he 
receives  it, 
knowing  that 
she  has 
stolen  it. 


The  following  case  was  stated  by  the  Chairman  of 
Quarter  Sessions  for  the  county  of  Northumberland. 

At  the  General  Quarter  Sessions  of  the  peace  for 
the  county  of  Northumberland^  holden  at  Alnwick^  on 
the  15th  day  of  October^  in  the  year  of  our  Lord  1862, 
John  M'Athey  and  Mary  M^Athey  were  jointly  indicted 
for  stealing  from  the  person  and  feloniously  receiving. 

The  jury  found  that  the  prisoners  were  husband  and 
wife,  and  returned  a  verdict  of  Guilty  upon  the  first 
count  against  the  wife  for  stealing,  and  of  Guilty  upon 
the  second  count  against  the  husband  for  receiving 
the  stolen  property,  knowing  it  to  have  been  stolen. 

At  the  request  of  counsel  for  the  prisoners  the 
Chairman  asked  the  jury :  First,  whether  the  female 
prisoner  acted  voluntarily  with  respect  to  her  husband ; 
and  they  found  that  she  did  act  voluntarily  and  with- 
out any  constraint  on  the  part  of  her  husband :  And 
they  were  further  asked,  whether  the  male  prisoner 
received  the  stolen  property  from  his  wife,  knowing  it 
to  have  been  stolen  by  her;  and  they  found  that 
he  had. 

Upon  this  it  was  objected  by  counsel  for  the  male 
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prisoner,  that  the  case  fell  within  the  scope  of  that       1862, 
of  Regina  v.   Wardroper  (a),  and  that  the  verdict    M'Athet's 
amounted  to  one  of  acquittal  of  the  male  prisoner. 

The  Court  granted  a  case  for  the  opinion  of  the 
Court  of  Criminal  Appeal  under  the  11  &  12  Vict.  c.  78 ; 
and  the  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  male  prisoner  can  be  convicted  of  feloniously 
receiving  property  from  his  wife  stolen  by  her  under 
the  circumstances  above. 

This  case  was  considered,  on  the  22nd  of  November^ 
1862,  by  Pollock  C.  B.,  Wightman  J.,  WilllalMS  J., 
Chankell  B.  and  Mellob  J. 

Pollock  C.  B. — This  case  went  back  to  be  re  stated, 
for  the  purpose  of  ascertaining  whether  the  jury  found 
that  the  prisoner  knew  that  the  goods  were  stolen 
at  the  time  when  he  received  them.  The  case  now 
states  that  that  was  so.  We  are  all  of  opinion  upon 
that  state  of  facts  that  the  conviction  should  be 
affirmed. 

Conviction  affirmed. 

(a)  BeU,  C.  C.  24.Q;  29  L.  J.  M.  C.  116. 
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1862. 


EEGINA  V.  ISAAC  MARK  EVANS. 


r       The  following  case  was  stated  by  the  Recorder  of 

^  Chester. 

The  prisoner,  Isaac  Mark  EvanSy  was  tried  before 
me  at  the  Quarter  Sessions  for  the  city  and  borough 
of  Chester^  held  on  the  14th  day  of  JwZy,  1862,  on  an 
indictment  charging  him  with  having  unlawfully  ob- 

,8  tained  from  David  Williams  and  Henry  WadUn  cer- 

^_  tain  sums  of  money  by  falsely  pretending  to  them  that 
he  had  obtained  an  order  from  The  Wynn  Hall  Colliery 
Company y  near  Ruaban^  for  the  sale  to  them  of  100 
patent  lamps  called  "  Miners'  Lamps,"  with  intent  to 
defraud. 

It  appeared  in  evidence  that,  the  prisoner  having 
invented  an  improved  lamp  for  the  use  of  miners, 
on  the  16th  November^  1861,  David  WilliamSj  Henry 

fl  Wadkin  and  the  prisoner  entered  into  partnership 
togeth^  by  a  deed  which,  after  reciting  that  the  pri- 

,  soner  claimed  to  be  the  inventor  of  an  improved 
miners'  lamp,  and  had  applied  for  letters  patent  grant- 
ing to  him  the  sole  use,  benefit  and  advantage  of  the 

d   said  invention  within  the  United  Kingdom,  and  that 

J*  the  prisoner,  Williams  and  Wadkin  had  agreed  to 
become  partners  for  the  purpose  of  working  the  said 
patent  and  bringing  the  said  invention  into  use  and 

g    manufacturing  and  vending  the  said  improved  miners' 
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lamp  upon  the  terms  and  under  the  stipulations  there-       1862. 
inafter  mentioned,  witnessed  that  it  was  thereby  agreed,      Eyaks's 
and  each  of  them  the  said  parties  did  thereby  for  him- 
self, &c.,  covenant  with  the  others  of  them,  &c.,  in 
manner  following,    that  is  to  say   (amongst  other 
things) : — 

First :  That  they,  the  said  Isaac  Mark  Evans^  David 
Williams\nd  Henry  Wadkin^  shall  be  partners  in  the 
trade  or  business  of  working  and  carrying  out  the 
said  patent  and  bringing  the  said  invention  into  use 
and  manufacturing  and  vending  the  said  "  Improved 
Miners'  Lamp"  from  the  day  of  the  date  of  these 
presents  for  the  term  of  fourteen  years. 

Second:  That  the  firm  or  style  of  the  said  partner- 
ship shall  be  Williams,  Wadkin  ^  Evans,  and  that  the 
said  trade  or  business  shall  be  carried  on  in  such  place 
of  business  as  the  said  partners  shall  from  time  to 
time  agree  upon. 

Third :  That  the  said  Isaac  Mark  Evans  shall  forth- 
with take  all  necessary  and  proper  steps  for  obtaining 
the  said  letters  patent  and  for  perfecting  and  com- 
pleting the  said  invention. 

Fourth:  That  the  expense  of  obtaining  the  said 
letters  patent  and  of  all  drawings,  models  and  other 
things  which  may  be  necessary  for  bringing  the  same 
and  the  said  invention  to  perfection  shall  be  paid  and 
borne  by  the  said  partners  equally. 

Fifth :  That  the  said  letters  patent,  as  soon  as  the 
same  shall  be  obtained,  shall  be  and  become  the  pro- 
perty of  the  said  partners  in  equal  shares. 

Sixth :  That  the  said  Isaac  Mark  Evans  shall,  when 
called  upon  by  the  said  David  Williams  and  Henry 
Wadkin  so  to  do,  and  at  the  cost  of  the  person  or 
persons  requiring  the  same,  by  a  proper  deed  and 
assurance  or  proper  deeds  and  assurances  well  and 
eflfectually  assign  one  equal  undivided  third  part  or 

VOL.  I.  T  L.  &  c. 
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1862.  share  of  the  said  letters  patent,  and  the  rights  and 
Evans's  privileges  thereby  granted,  to  the  said  David  Williams^ 
his  executors,  administrators  and  assigns,  and  one 
other  equal  undivided  third  part  or  share  thereof  unto 
the  said  Henry  Wadkin,  his  executors,  administrators 
and  assigns. 

Seventh :  That  the  capital  of  the  said  partnership 
shall  consist  of  the  sum  of  three  hundred  pounds,  and 
that  the  same  sum  of  three  hundred  pounds  shall  be 
advanced  and  lent  to  the  said  copartnership  by  the 
said  David  Williams  and  Henry  Wadkin  in  equal  shares 
in  such  sums  as  may  from  time  to  time  be  required  for 
carrying  on  the  said  trade  or  business. 

Eighth :  That  the  said  sum  of  three  hundred  pounds, 
together  with  interest  thereon  at  the  rate  of  five  pounds 
per  centum  per  annum  from  the  time  the  money  is 
advanced  until  the  same  is  repaid,  shall  be  repaid  to 
the  said  David  Williams  and  Henry  Wadkin  out  of  the 
first  profits  to  arise  from  the  said  trade  or  business, 
before  any  profits  are  divided  between  the  said  co- 
partners. 

Ninth :  That  the  said  sum  of  three  hundred  pounds 
is  not  to  include  the  sums  expended  or  incurred  in 
obtaining  the  said  letters  patent,  or  of  the  drawings, 
models  and  other  things  which  may  be  necessary  for 
bringing  the  said  invention  to  perfection ;  but  that  the 
sums  so  expended  and  paid  by  the  parties  hereto,  in 
the  shares  mentioned  in  the  fourth  paragraph  of  these 
presents,  shall  not  be  repaid  to  them  or  any  of  them 
out  of  the  capital  or  profits  of  the  said  copartner- 
ship. 

Fourteenth:  That  the  net  profits,  after  payment 
thereout  of  all  costs  and  expenses,  and  after  payment 
of  the  said  sum  of  three  hundred  pounds,  shall  be 
received  by  the  partners  equally. 

After  the  execution  of  this  deed  Williams  and  Wad- 
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kin  advanced  the  prisoner  money  to  pay  the  expenses  1862. 
of  going  to  London  in  order  to  exhibit  the  lamp  and  Evans's 
of  obtaining  the  patent.  After  he  returned,  he  on  ^**®' 
several  occasions  obtained  from  them  further  advances 
of  money,  until  at  length,  in  February^  1862,  they 
refused  to  give  him  any  more  money,  unless  he  agreed 
to  go  out  as  an  agent  to  sell  the  lamps  on  com- 
mission. A  verbal  agreement  was  thereupon  made 
between  Williams^  Wadkin  and  the  prisoner,  that  the 
prisoner  should  travel  about  the  country  lo  obtain 
orders  for  the  lamps,  upon  the  terms  that  Williams 
and  Wadkin  should  pay  him  a  commission  of  15  per 
cent,  on  all  orders  received  by  him,  that  is  to  say,  two 
shillings  and  sixpence  on  each  lamp,  the  price  of  the 
lamp  being  fifteen  shillings,  besides  his  travelling  and 
personal  expenses,  such  commission  to  be  paid  to  him 
as  soon  as  he  received  the  orders,  and  to  be  payable 
out  of  the  capital  funds  of  the  partnership  before 
dividing  any  profits. 

On  the  14th  of  March^  1862,  the  prisoner  came  to 
Williams  and  Wadkin,  and  stated  that  he  had  got  an 
order  from  The  Wynn  Hall  Colliery  Company,  near 
Raahon,  for  100  lamps  to  be  made  in  a  month  and 
paid  for  in  a  month  after  delivery.  In  the  faith  that 
this  statement  was  truej  Williams  and  Wadkin  gave 
the  prisoner  several  sums  of  money  amounting  in  all 
to  the  sum  of  12/.  10^.,  the  commission  which  would 
be  due  to  him  under  the  agreement  above  mentioned 
on  the  sale  of  100  lamps. 

No  such  order,  nor  any  order  except  for  one  speci- 
men lamp,  had  in  fact  been  given  by  The  Wynn  Hall 
Colliery  Company  to  the  prisoner. 

It  was  objected  for  the  prisoner  that  the  indictment 
could  not  be  sustained,  on  the  ground  that  the  money 
obtained  by  him  from  Williams  and  Wadkin  was  money 
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Case. 


1862.      in  which  he  was  interested  as  a  partner  under  the  pro- 
Eyans's      visions  of  the  deed  of  partnership;  and,  further,  that 
the  intent  to  defraud  was  negatived  by  the  fact  that 
the  money  payable  to  the  prisoner  for  commission 
came  out  of  the  partnership  funds. 

I  reserved  the  questions  for  the  consideration  of  the 
Court  of  Crown  Cases  Reserved,  and  left  it  to  the 
jury  to  say,  whether  the  prisoner  obtained  the  money 
by  means  of  the  false  statement  made  by  him  with 
intent  to  defraud.  The  jury  found  the  prisoner  guilty ; 
and  I  respited  the  judgment,  admitting  the  prisoner 
to  bail. 

The  question  on  which  I  respectfully  request  the 
decision  of  the  Court  is,  whether  the  prisoner  was 
entitled  to  be  acquitted  on  either  of  the  grounds  above 
stated. 

This  case  was  considered,  on  the  22nd  of  November^ 
1862,  by  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Channell  B.  and  Mellob  J. 

No  counsel  appeared  on  either  side. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered^  on  the 
29th  oi  November^  1862,  by 

Pollock  C.  B. — In  this  case  the  defendant  was  tried 
at  the  Chester  Sessions  on  an  indictment  which  charged 
him  with  obtaining  money  under  false  pretences.  The 
facts  are  that  the  defendant  entered  into  partnership 
with  two  other  persons,  and  afterwards,  by  a  verbd 
agreement,  it  was  arranged  that  he  should  become  the 
agent  of  the  partnership  for  a  particular  purpose,  and 
that  his  travelling  and  other  expenses  as  such  agent 
should  be  first  paid  out  of  the  capital  funds  of  the 
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Case. 


partnership.  He  was  indicted  for  obtaining  money  by  1862. 
making  charges  against  those  funds  for  which  there  i^Vahs's 
was  no  foundation.  Now,  inasmuch  as,  before  there 
could  be  any  division  of  profit,  those  expenses  would 
have  to  be  paid  out  of  the  capital  fund,  those  charges 
would  be  matter  of  account  between  the  parties.  If 
there  was  a  real  foundation  for  these  charges,  they 
would  come  into  the  account  and  be  deducted  from 
the  profits  of  the  partnership.  The  act  of  the  de- 
fendant was  no  more  than  a  misrepresentation,  which 
would  be  overhauled  when  the  accounts  were  gone 
into.  It  was  not  an  obtaining  of  money  by  false 
pretences  within  the  meaning  of  the  statute. 

Speaking  for  myself  only,  I  may  add  that  in  my 
opinion  the  statute  against  obtaining  money  by  false 
pretences  was  never  intended  to  meddle  with  the  real 
business  of  commerce.  It  was  not  to  control  com- 
mercial proceedings,  unless  where  there  was  really  and 
truly  a  piece  of  swindling ;  nor  to  apply  to  frauds  com- 
mitted in  the  course  of  a  commercial  transaction.  In 
my  opinion — and  I  am  giving  this  as  my  opinion  only, 
and  not  that  of  the  Court — it  would  be  very  mischiev- 
ous to  make  every  knavish  transaction  the  subject  of 
an  indictment. 

Conviction  quashed. 
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186g-  REGINA  V.  ELIZABETH  BURGESS. 

to"commif*  "^^^  following  case  was  stated  by  the  Assistant 
suicide  is  not  Judge  of  the  Court  of  Quarter  Sessions  for  the  county 

an  attempt         ^  -nr'  ui 

to  commU  of  AMdlesex. 

witWn'the  "^^^  prisoner  was  tried  before  me,  at  the  Quarter 

meaning  of  Sessions  of  the  peace  for  Middlesex^  on  an  indictnnent 

fL.  c.  100,  which  charged  that  she  "on  the  16th  of  September  1862 

and  is  not  unlawfully  and  wilfully  did  attempt  and  endeavour  to 

merged  m  .  .  • 

any  of  the  Commit  a  certain  felony  that  is  to  say  that  she  the 
attempite  to  ^^^^  Elizabeth  Burgess  on  the  day  and  year  aforesaid 
commit  unlawfully  and  wilfully  did  attempt  and  endeavour 

murder  made  ,         •'        ,  •'  *■   , 

punishable  felouiously  wilfuUy  and  of  her  malice  aforethought 
but^remainsa  *^  ^^^^  ^^^  murdcp  herself  the  said  Elizabeth  Burgess 
misdemeanor  affainst  the  form  of  the  statute  in  such  case  made  and 

at  common         ^  m         •     • 

law  triable      provided."     To  this  indictment  she  pleaded  guilty, 
o?  Quarto'^      Before  passing  sentence,  it  was  suggested  that  Courts 
Sessions.        of  Quarter  Sessions  had  no  longer  jurisdiction  over  the 
offence  by  reason  of  the  passing  of  the  statute  24  &  25 
Vict.  c.  100. 

The  11th,  12th,  13th  and  14th  sections  of  that 
statute  relate  to  attempts  to  commit  murder  by  differ- 
ent specified  methods;  and  the  15th  section  enacts  that 
"Whosoever  shall,  by  any  means  other  than  those 
specified  in  the  preceding  sections,  attempt  to  com- 
mit murder,  shall  be  guilty  of  felony,  and  be  liable  to 
be  kept  in  penal  servitude  for  life." 

By  the  5  &  6  Vict.  c.  31,  s.  1,  Courts  of  Quarter 
Sessions  are  prohibited  from  dealing  with  any  felony  in 
respect  of  which  sentence  of  transportation  for  life  can 
be  passed  upon  a  person  not  previously  convicted  of 
felony. 
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By  the  20  &  21  Vict.  c.  3,  s.  2,  penal  servitude  is       1862, 
substituted  for  transportation.  Buegbm^s 

Sentence  was  respited;  and  the  prisoner  was  com- 
mitted to  the  House  of  Correction  for  the  county, 
where  she  now  is. 

I  have  to  pray  the  judgment  of  this  Honorable 
Court,  whether  the  above  conviction  can  in  point  of 
law  be  sustained. 

This  case  was  argued,  on  the  15th  of  November^ 
1862,  before  Pollock  C.  B.,Wightman  J., Williams  J., 
Channell  B.  and  Mellob  J. 

Beslej/j  for  the  prisoner.  —  The  question  here  is, 
whether  an  attempt  to  commit  self-destruction  is  an 
attempt  to  commit  murder  within  the  24  &  25  VicL 
c.  100,  or,  in  other  words,  whether  the  common  law 
misdemeanor  of  attempting  to  commit  suicide  is  merged 
in  any  of  the  felonies  created  by  that  Act,  If  that  is 
so,  the  Court  of  Quarter  Sessions  had  no  jurisdiction 
to  try  this  oflfence;  since,  by  the  5  &  6  Vict.  c.  31,  that 
Court  cannot  try  any  person  for  any  felony  which  is 
punishable  by  transportation  beyond  the  seas  for  life, 
and  by  the  24  &  25  Vict.  c.  100,  any  attempt  to  com- 
mit murder  is  a  felony  punishable  by  penal  servitude 
for  life,  which  punishment  is,  by  the  20  &  21  Vict.  c.  3, 
8.  6,  equivalent  to  transportation  for  life. 

Williams  J. — ^The  indictment  does  not  charge  a 
felony,  but  a  misdemeanor. 

Besley. — ^That  is  so.  There  is  no  such  misdemeanor 
remaining  at  common  law.  In  Rex  v.  CroBS  (a)  it 
was  held  that,  where  a  statute  makes  an  offence  felony 
which  was  before  only  a  misdemeanor,  an  indictment 
will  not  lie  for  it  as  a  misdemeanor. 

(a)  1  Ld.Rajm.  711. 
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1862.  Williams  J. — Your  objection  in  fact  is  that  the 

BiJBOBi8*8    indictment  discloses  no  existing  offencey  and  that  it 
would  be  bad  in  any  Court. 

Poland^  for  the  Crown. — It  is  submitted  that  the 
24  &  25  Vict  c.  100,  does  not  extend  to  attempts  to 
murder  oneself;  and  that  the  indictment  charges  a  mis- 
demeanor at  common  law;  since  the  words  "against 
the  form  of  the  statute"  may  be  rejected  as  surplusage. 
TAxxvAev  primA  facie  means  the  murder  of  another,  and 
not  suicide.  The  crime  of  feh  de  se  is  treated  of 
apart  from  murder  in  all  the  text  books.  It  will  be 
found  separately  discussed  in  Hawkins's  Pleas  of  the 
Crown  (a),  Hale's  Pleas  of  the  Crown  (6),  Blachstone's 
Commentaries  (c),  and  in  the  last  edition  of  the  latter 
work  by  Stephen  (d).  In  Blackstone's  Commentaries  it 
is  said  that  the  name  of  murder  (as  a  crime)  was 
antiently  applied  only  to  the  secret  killing  of  another. 
So  in  Blounfs  Law  Dictionary  {e)  a  felo  de  se  is  de- 
fined to  be  "he  that  commits  felony  by  murdering 
himself,"  and  murder  is  described  as  "  a  wilful  and 
felonious  killing  another  upon  prepensed  malice,  whe- 
ther secretly  or  openly.  Englishman  or  forreiner  living 
under  the  king's  protection."  The  definition  given  in 
Deacon's  Digest  of  Criminal  Law  is  to  the  same  effect. 
In  CoweWs  Law  Dictionary  (/)  murder  is  also  said  to 
be  the  wilful  and  felonious  killing  another  upon  pre- 
pensed malice.  In  Jervis  On  Coroners  (^),  it  is  said 
that  it  is  not  necessary  to  use  the  word  "  murdravit'' 
in  an  inquisition  for  suicide. 

Pollock  C.  B.— That  is  because  there  is  no  such 
offence  in  law  as  self-manslaughter. 

(a>  C.  27.  («)  Ed.  1670,  aub  voce. 

(h)  C.  81.  (f)  Ed.  1727,  sub  voce. 

(c)  Vol.  4,  p.  189.  (g)  App.  p.  322,  note  4. 
(«0  Vol.  4,  p.  181. 
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Williams  J. — There  are  no  degrees  in  self-destnic-       1862. 
tion.     If  a  man  feloniously  kill  himself,  it  must  be     Bdrgbss's 
self-murder.     The  presentment  there  states  that  the       ^*^®- 
man  feloniously  killed  himself,  and  that  is  equivalent 
to  saying  that  he  murdered  himself. 

Poland. — No  doubt,  that  is  the  true  explanation  of 
the  passage.  In  Reas  v.  Ward  (a)  it  was  held  that  the 
crime  o{felo  de  se  was  not  murder  within  the  12  Car.  2, 
c.  11,  which  contained  a  pardon  of  all  offences  except 
murder.  Tombes  v.  Etherington  (b)  is  to  the  same 
effect.  The  Legislature  uses  the  term  felo  de  se  when 
speaking  of  self-murder.  The  crime  is  so  described  in 
the  4  Geo.  4,  c.  52.  The  word  murder  is  not  used 
throughout  that  statute.  In  Regina  v.  Russell  (c)  it  was 
held  that  the  7  Geo.  4,  c.  64,  s.  9,  although  it  applied 
to  accessories  before  the  fact  to  murder,  did  not  apply 
to  accessories  before  the  fact  to  suicide. 

WiGHTMAN  J. — The  case  of  an  accessory  before  the 
fact  to  suicide  raised  this  difficulty,  that  at  common 
law  he  could  not  be  tried  because  his  principal  could 
not.  RusselVs  Case  (c)  only  decided  that  the  7  Geo.  4, 
c.  64,  s.  9,  did  not  extend  to  make  those  triable  who 
could  not  have  been  tried  before  the  statute. 

Besley^  in  reply. — The  cases  that  have  been  cited  on 
the  other  side  are  not  in  point.  In  Rex  v.  Dyson  (d) 
it  was  held  that,  if  a  man  encourages  another  to 
murder  himself,  and  is  present  aiding  and  abetting 
him  while  he  does  so,  such  person  is  guilty  of  murder. 
Regina  v.  Alison  (e)  is  to  the  same  effect. 

Cur.  adv.  vulU 


(ff)  1  Levinz,  8.  (c)  1  Moo.  C.  C.  356. 

(ft)  1    Levinz,    120;  1    Wms.  (<0  Russ.  &  R.  523. 

Saunders,  356.  (c)  8  Car.  &  P.  418. 

VOL.  I.  U  L.  &  C. 
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1862.  The  judgment  of  the  Court  was  delivered,  on  the 

BuBGB88*8     22nd  of  November^  1862,  by 


Case. 


Pollock  C.  B. — We  are  all  of  opinion  that  the 
jurisdiction  of  the  Quarter  Sessions  is  not  taken  away 
by  the  24  &  25  Vict  c.  100,  and  that  attempting  to 
commit  suicide  is  not  attempting  to  commit  murder 
within  that  statute.  If  it  were,  it  would  follow  that 
any-one  attempting  to  commit  suicide  by  wounding 
himself  must  be  indicted  for  the  offence  of  wounding 
with  intent  to  commit  murder,  which  until  very  re- 
cently was  punishable  with  death.  There  is  a  vast 
difference  between  inflicting  a  wound  on  another  and 
inflicting  a  wound  on  oneself  with  that  intent.  My 
Brother  Wightman  wishes  me  to  say  that  he  concurs, 
on  the  ground  that  this  was  not  an  attempt  to  commit 
murder  within  the  statute. 

Conviction  affirmed. 
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REGINA  V.  THOMAS  BAERETT.  1862. 


The  following  case  was  stated  by  the  Assistant  The  prisoner 
Judge  of  the  Middlesex  Sessions.  owner  of  a 

Thomas  Barrett  was  tried  before  me  at  the  Middlesex  5riet  to^a""^ 
Sessions,  in  A^w^mJ^r,  1862,  upon  an  indictment  which,  weekij 
in  the  1st  and  2nd  counts,  charged  him  and  two  other  conducted  it 
persons  with   keeping  a  common  bawdy-house  and  h^uge*^T:^he 
disorderly  house  in  the  parish  of  St  George  in  the  prisoner 
East^  and,  in  two  other  counts,  charged  him  alone  increase 
with  keeping  another  common  bawdy-house  and  dis-  reawm  oMhe 
orderly  house  in  the  same  parish.  nature  of  the 

The  houses  in  question  were  proved  to  be  common  bu*t"aUhoug:h 
bawdy-houses,  and  that  robberies  had  been  frequently  J^  t^he^uge^*^ 
committed  in  them  by  prostitutes  and  other  idle  and  to  which  the 
disorderly  persons,  who  frequented  them  by  day  and  appi?edl"e 
night.   The  evidence  against  the  other  defendants  who  ^^^^  ^^ 
were  included  in  the  indictment  was  conclusive;  and  an  end  to  the 

,     ,t  nuisance. — 

no  question  arises  as  respects  them.  X/^/a,  that  he 

The  evidence  against  Thomas  Barrett^  in  addition  to  ^^JjJ^'ljJ^^^f 
the  proof  as  to  the  nature  of  the  houses,  was  that  he,  keeping  a 
Thomas  Barrett^  was  the  owner  of  both  houses,  which    *^  ^"  ^^^' 
he  let  to  weekly  tenants,  and  that  he  had  been  re- 
peatedly remonstrated  with  as  to  the  manner  in  which 
the  houses  were  conducted,  and  called  upon  to  inter- 
fere so  as  to  abate  the  nuisance.     Of  these  warnings 
he  took  no  notice,  and  some  months  before  the  prose- 
cution was  instituted  he  was  served  with  a  written 
notice  to  the  effect  that  the  police  and  inhabitants 
complained  of  the  vicious  and  disorderly  conduct  of 
his  tenants,  and  that,  unless  he  took  steps  for  removing 
them,   and  for  the   discontinuance  of  the  unlawful 

VOL.  I.  X  L.  &  €•. 
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1862.       practices  which  for  a  long  time  had  been  carried  on  and 

Bab^^T^  ^*^^^  ^^^^^  carried  on  in  his  said  houses,  an  indictment 

^**e.        would  be  preferred  against  him  and  all  other  parties 

concerned  in  the  unlawful  practices  complained  of,  and 

that,  in  that  case,  the  notice  then  served  would  be 

given  in  evidence  against  him. 

The  defendant,  Thomas  Barrett^  took  no  step  with 
the  view  of  complying,  but  continued  to  go  to  the 
houses  and  receive  the  rent  from  the  occupiers  every 
week,  until  the  present  prosecution  was  commenced. 

It  was  not  proved  that  the  defendant  obtained  any 
additional  rent  by  reason  of  the  nature  of  the  occupa- 
tion. 

The  prisoner's  counsel  contended  that  there  was  no 
evidence  for  the  jury  to  consider;  but,  as  I  stated  that 
I  should  take  their  opinion  upon  the  facts,  he  addressed 
the  jury. 

I  told  the  jury  that,  if  they  were  satisfied  that  the 
defendant  well  knew  the  purposes  for  which  the  houses 
were  occupied,  and,  having  the  power  of  removing  the 
tenants  by  a  week's  notice,  had  continuously  permitted 
them  to  remain  and  to  conduct  them  as  common  bawdy- 
houses  notwithstanding  warnings  and  notices  given 
him,  that  they  should  find  him  guilty. 

The  jury  found  the  defendant  guilty ;  and  I  have 
to  request  the  judgment  of  this  honourable  Court, 
whether  the  conviction  can  in  point  of  law  be  sus- 
tained. The  defendant  has  been  admitted  to  bail  until 
the  decision  of  this  honourable  Court  is  pronounced. 

The  indictment  was  as  follows : — 

Middlesex^  to  wit.]  The  jurors  for  our  lady  the 
Queen  upon  their  oath  present  that  Thomas  Barrett^ 
James  Edwards  and  Mary  Edwards  on  the  1st  day  of 
January  in  the  year  of  our  Lord  1862  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of 
taking  this  inquisition  at  the  parish  of  St  Botolph 
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without  Aldgate  in  the  county  of  Middlesex  a  certain      1862. 

common  bav^rdy-house  unlawfully  and  wickedly  did    babbbtt'i 

keep  and  maintain  and  in  the  said  house  for  filthy        ^*^®- 

lucre  and  gain  divers  evil  disposed  persons  as  well  men 

as  women  and  whores  on  the  days  and  times  aforesaid 

as  well  in  the  night  as  in  the  day  then  unlawfully  and 

wickedly  did  receive  and  entertain  and  in  which  said 

house  the  said  evil  disposed  persons  and  whores  by 

the  consent  and  procurements  of  the  said  Thomas 

Barrett^  James  Edwards  and  Mary  Edwards  on  the 

days  and  times  aforesaid  did  commit  whoredom  and 

fornication  whereby  divers  unlawful  assemblies  riots 

routs  afirays  disturbances  and  violations  of  the  peace 

of  our  said  lady  the  Queen  and  dreadful  filthy  and 

lewd   offences  in  the  same  house  on  the  days  and 

times  aforesaid  as  well  in  the  night  as  in  the  day  were 

there  committed  and  perpetrated  to  the  great  damage 

and  common  nuisance  of  all  the  liege  subjects  of  our  said 

lady  the  Queen  in  manifest  destruction  and  subversion 

of-  youth  and  other  people  in  their  manners  conversa* 

tions  estate  and  obedience  and  against  the  peace  of 

our  lady  the  Queen  her  Crown  and  dignity. 

2nd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  Thomas 
Barrett^  James  Edwards  and  Mary  Edwards  on  the  said 
first  day  of  January  in  the  year  aforesaid  and  on  the 
other  days  and  times  aforesaid  with  force  and  arms  at 
the  parish  aforesaid  in  the  county  aforesaid  a  certain 
common  ill-governed  and  disorderly  house  unlawfully 
and  wickedly  did  keep  and  maintain  and  in  the  said 
house  for  filthy  lucre  and  gain  certain  evil  disposed 
persons  as  well  men  as  women  of  evil  name  fame  and 
conversation  to  frequent  and  come  together  on  the 
days  and  times  aforesaid  then  unlawfully  and  wickedly 
did  cause  and  procure  and  the  said  persons  in  the 
said   house   at  unlawful  times  as  well  in  the  night 

X  2 


Digitized  by  VjOOQ IC 


266  CROWN  CASES  RESERVED. 

1862.  as  in  the  day  on  the  days  and  times  aforesaid  then  to 
Barrett'!    be   and  remain   drinking  tippling  cursing  swearing 

^"®'  quarrelling  and  otherwise  misbehaving  themselves 
unlawfully  and  wickedly  did  permit  and  suffer  to  the 
great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lady  the  Queen  there  inhabiting 
and  being  to  the  evil  example  of  all  other  persons  and 
against  the  peace  of  our  lady  the  Queen  her  Crown 
and  dignity. 

This  case  was  argued,  on  the  22nd  of  November^ 
1862,  before  Pollock  C.  B.,  Wightman  J.,  Williams 
J.,  Channell  B.  and  Mellor  J. 

Ribton^  for  the  prisoner. — This  indictment  is  sub- 
stantially for  keeping  a  bawdy-house.  The  defendant 
is  the  landlord  of  the  house,  and  has  the  power  to 
prevent  the  nuisance,  but  does  not.  That  is  not 
equivalent  to  keeping  the  house.  The  cases  where  a 
landlord  has  been  held  liable  for  a  continuing  nuisance 
are  collected  and  reviewed  in  Rich  v.  Basterfield  (a), 
where  an  action  was  brought  against  -4.,  the  owner  of 
premises,  for  a  nuisance  arising  from  smoke  issuing 
out  of  a  chimney  to  the  prejudice  of  the  plaintiff  in 
his  occupation  of  an  adjoining  messuage,  on  the 
ground  that  A.^  having  erected  the  chimney  and  let 
the  premises  with  the  chimney  so  erected,  had  im- 
pliedly authorized  the  lighting  of  a  fire  therein.  The 
Court,  however,  held  that  the  action  would  not  lie. 
It  is  true  that  the  defendant  had  notice  of  the  pur- 
pose for  which  the  premises  were  used;  but  was  he 
bound  to  act  on  that  notice?  Is  such  notice  equiva- 
lent to  knowledge  ? 

WiGHTBiAN  J — It  is  not  Stated  as  a  fact  in  this  case 
that  the  premises  were  used  for  this  purpose  with  the 
knowledge  and  assent  of  the  landlord. 

(fl)  4  C.  B.  783  ;  16  L.  J.,  C.  P.  273. 
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Ribion — It  is  not.     If  the  landlord  had  entered  for       1862. 
the  purpose  of  turning  the  tenant  out,  he  would  have    Barkett*! 
been  guilty  of  a  trespass, 

Williams  J. — The  not  giving  the  tenant  notice  to 
quit  is  not  equivalent  to  keeping  the  house. 

Bibion. — It  is  not.  There  is  also  the  case  of  Russell 
V.  Briant  (a),  where  it  was  held  that  a  person  who  lets 
for  hire  by  the  evening  a  place  of  dramatic  entertain- 
ment for  the  public  performance  of  songs  and  music, 
and  provides  the  hirer,  who  performs  songs  and  music 
which  he  has  not  liberty  to  perform,  with  light, 
benches,  &c.,  is  not  guilty  of  representing  the  songs 
and  music,  or  of  causing  them  to  be  represented,  within 
the  meaning  of  the  3  &  4  Wm,  4,  c.  15,  ^.  2. 

Poland^  for  the  Crown. —  It  is  admitted  that  the 
landlord  is  not  liable  where  the  nuisance  is  established 
after  the  letting.  But  it  is  contended  that  it  is  other- 
wise, when  he  lets  the  house  with  a  knowledge  of  the 
purpose  to  which  it  is  to  be  applied,  and  assenting 
thereto.  Suppose  a  man  were  to  let  a  house  with  an 
express  stipulation  that  it  should  be  used  as  a  brothel, 
he  would  be  a  trespasser  after  the  lease  was  granted, 
yet  surely  he  would  be  a  party  to  the  keeping  of  the 
house. 

Channell  B.— Do  you  say  that  he  is  within  the 
25  Geo.  2,  c.  36  ? 

Poland. — He  is  liable,  though  absent,  if  he  is  a  party 
to  the  conducting  of  the  house.  The  25  Geo.  2,  c,  36, 
8.  8  (6),  is  intended  to  assist  in  the  suppression  of 

(a)  8  C.  B.  836 ;  19  L.  J.,  C.  P.  is  the  real  owner  or  keeper  thereof, 
33.  bj  which   means  manj  notorious 

(b)  The  25  Geo.  2,  c.  36,  s.  8,  is  offenders  have  escaped  punish- 
as  follows:—  ment:  Be  it  enacted  by  the  au- 

**And  whereas,  by  reason  of  the  thority  aforesaid,  that  any  person 

many  subtle  and  crafty  contrivances  who  shall  at  any  time  hereafter 

of  persons  keeping  bawdy-houses,  appear,  act  or  behave  him  or  her- 

gaming-houses  or  other  disorderly  self  as  master  or  mistress  or  as  the 

houses,  it  is  difficult  to  prove  who  person  having  the  care,  govern- 
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1862.  brothels  by  enabling  the  Judge  to  inflict  punishment 
Bareett's  o^  ^he  actual  occupier,  although  he  is  not  the  owner. 
Case.  The  owner,  however,  is  not  the  less  liable  if  he  can  be 
discovered.  Rich  v.  Basterjield  (a)  is  distinguishable. 
The  tenant  there  might  have  burnt  coke,  and  then 
there  would  have  been  no  nuisance  at  all.  Suppose  in 
that  case  there  had  been  an  understanding  between 
the  landlord  and  tenant,  that  the  tenant  was  to  use 
bad  coal  and  damp  straw.  Surely  in  that  case  the 
landlord  would  have  been  liable.  Whether  or  no  the 
landlord  participates  in  the  nuisance  is  a  question  for 
the  jury.  It  was  so  left  in  this  case;  and  the  jury 
found  the  prisoner  guilty  upon  that  direction. 

Ribton^  in  reply. — Rich  v.  Basterjield  is  in  point,  for 
here  as  well  as  there  the  tenants  had  an  option  whether 
they  would  use  the  premises  so  as  to  be  a  nuisance  or 
not.  In  that  case  Cresswell  J.  says  (6),  "  It  appears 
to  us  that,  if  a  landlord  lets  premises  not  in  themselves 
a  nuisance,  but  which  may  or  may  not  be  used  by  the 
tenant  so  as  to  become  a  nuisance,  and  it  is  entirely  at 
the  option  of  the  tenant  so  to  use  them  or  not,  and  the 
landlord  receives  the  same  benefits  whether  they  are  so 
used  or  not,  the  landlord  cannot  be  made  responsible 
for  the  acts  of  his  tenant." 

Cur.  adv.  wit 

The  judgment  of  the  Court  was  delivered,  on  the 
29th  of  November,  1862,  by 

Pollock  C.  B. — ^This  indictment  cannot  be  sup- 
ported.    There  was  no  keeping  of  the  house  by  the 

mentor  management  of  any  bawdy-  standing  he  or  she  shall  not  in 

house,  gaming-house  or  other  dis-  fact  be  the  real  owner  or  keeper 

orderly  house,  shall  be  deemed  and  thereof." 

taken  to  be  the  keeper  thereof,  and  (a)  4  C.  B.  783 ;  16  L.  J.,  C.  P. 

shall  be  liable  to  be  prosecuted  273. 

and   punished   as  such,    notwith-  (b)  4  C.  B.  804. 
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defendant.     He  was  only  the  owner  of  the  house  let-       1862. 
ting  it  to  another,  who  used  it  for  improper  purposes,    Barrett's 
with  which  the  defendant  had  nothing  to  do.     He        ^'' 
derived  no  increase  of  rent   from  the  traflSc   there 
carried  on,  nor  had  he  anything  to  do  with  the  im- 
moral part  of  the  transaction,  except  in  knowing  that 
it  might  or  might  not  be  used  as  a  bawdy-house.    My 
brother  Williams  has  well  expressed  the  ground  of 
our  decision  in  saying  that  the  not  giving  a  notice  to 
quit  was  not  equivalent  to  keeping  a  bawdy-house. 

Conviction  quashed. 


REGINA  V.  JOHN  HASTIE.  igea. 


The  following  case  was  reserved  by  Keating  J.         The  prisoner 
The  prisoner  was  indicted  at  the  Special  Commission  ^ret&ryor 
at  York,  on  the  22nd  December,  1862,   for  that  he,  ^J^g^*°« 
being  employed  as    servant  by  the    trustees   of  The  whose  sur- 
Doncaster  Permanent  Benefit  Building  and  Investment  ^^/e  lent* 
Society  (uELxning  them),  did,  as  such  servant,  by  virtue  ^ponmort- 
of  his  employment,  receive  426/.  8^.  Sd.  for  and  on  no  part  of 
account  of  the  said  trustees,  and  embezzled  the  same,  definedi'by" 
The  Society,  which  had  been  established  some  four-  **»®  f^^^S;  ^ 

,  receive  the 

teen   years   ago  under  the  above  name,   was    duly  money  when 
enrolled,  and  its  rules  certified.    A  copy  of  them  is  ^^*^^ere 
annexed  for  reference,  and  forms  part  of  the  case,  redeemed; 
Its  object  was  to  enable  members  to  obtain  from  it  had  not  been 
loans  by  way  of  mortgage  on  their  real  property,  each  adhered  to 
member  contributing  ten  shillings  annually  for  four-  and  the  pri- 

soner  had 
been  in  the 
habit  of  receiving  this  money,  giving  in  exchange  for  it  receipts  previously  signed  by  the 
trustees.     On  one  of  these  occasions  he  embezzled  the  money  so  received. — Heldy  that 
he  was  rightly  convicted  of  embezzlement,  inasmuch  as  he  had  received  the  money  by 
virtue  of  his  employment,  as  ascertained  by  the  actual  course  of  business. 
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1863.      teen  years,  and  having  credit  for  the  amount  subscribed 
Hastie's     on  paying  off  his  mortgage. 
Case.  •jjjg  prisoner  had  been  secretary  to  the  Society  from 

its  commencement.  He  was  the  only  paid  officer; 
and  the  management  of  the  affairs  of  the  Society  were 
left  almost  entirely  to  him.  The  course  of  business  as 
prescribed  by  the  rules  of  the  Society  had  not  been 
strictly  adhered  to.  The  subscriptions  were  not  always 
received  by  the  stewards,  but  frequently  by  the  pri- 
soner, who  also  made  entries  in  the  stewards'  book. 
The  mortgages  were  always  made  to  the  trustees ;  but, 
when  redeemed,  the  money  was  paid  to  the  prisoner  as 
secretary,  but  for  and  upon  receipts  signed  by  the  four 
trustees. 

In  February^  1860,  the  prisoner  informed  the  soli- 
citor of  the  Society  that  John  Townend^  a  member,  was 
about  to  payoff  his  mortgage,  426/.  Ss.  3c?.,  and  brought 
the  deeds  to  the  solicitor,  who  thereupon  endorsed  the 
usual  form  of  receipt  on  the  mortgage  deed,  and  ob- 
tained the  signatures  to  it  of  the  four  trustees  named 
in  the  indictment.  On  the  13th  of  February^  1860, 
TownendCs  solicitor  attended  at  the  office  of  the  Society's 
solicitor,  got  the  deeds  and  receipt,  and  thereupon  paid 
to  the  prisoner  the  sum  of  426/.  85.  3(f.,  which  he  em- 
bezzled. None  of  the  trustees  were  present  when  the 
money  was  paid. 

It  was  objected  that  the  prisoner  could  not  be  said 
to  be  servant  to  the  trustees,  nor  to  have  received  the 
money  by  virtue  of  his  employment  as  such,  inasmuch 
as  his  duties,  as  defined  by  the  certified  rules,  did  not 
include  the  receipt  of  the  moneys  embezzled. 

I  was  of  opinion  that  the  actual  course  of  business  as 
proved,  though  not  in  strict  accordance  with  the  rules, 
was  evidence  for  the  jury  that  the  prisoner  received 
the  money  in  question  by  virtue  of  his  employment  as 
servant  to  the  trustees.     The  jury  found  that  he  did 
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Case. 


80  receive  it,  and  found  him  guilty.     I  respited  the       1863> 
judgment  for  the  opinion  of  the  Court  of  Criminal     Habtie's 
Appeal,  whether  the  conviction  was  right 

The  only  rules  material  to  the  consideration  of  the 
case  are  as  follows : — 

Rule  V. — Secretary. 

1.  The  secretary  shall  attend  all  meetings  of  the 
Society  and  directors  at  the  time  named  for  the  com- 
mencement of  such  meetings,  or,  if  unable  to  attend, 
must  appoint  some  other  shareholder  to  the  satisfaction 
of  the  president  or  directors  to  act  in  his  stead,  and 
also  give  a  satisfactory  reason  for  his  absence  or  be 
fined  five  shillings. 

2.  He  shall  enter  minutes  of  all  resolutions,  trans- 
actions and  business  of  the  Society  in  a  rough  minute 
book;  the  same  shall  be  fairly  copied  into  another, 
which  shall  be  read  to  the  next  meeting;  both  shall 
be  signed  by  the  president.  He  shall  keep  the  ac- 
counts of  the  Society  in  a  simple  and  correct  manner 
in  books  to  be  provided  for  the  purpose,  which  books, 
and  also  the  bank  book,  he  shall  produce  at  each  meet- 
ing of  the  Society  and  directors,  or  pay  five  shillings 
for  each  neglect.  He  shall  also  send  the  circulars  and 
notices,  and  conduct  the  correspondence  of  the  Society 
under  the  direction  of  the  board  of  directors. 

3.  He  shall  call  at  the  Society's  bankers  for  the  bank 
book  on  the  second  morning  after  each  subscription 
meeting^  and,  should  the  treasurer  not  have  paid  in 
the  money  received  by  him,  he  shall  immediately  give 
information  thereof  to  the  president.  He  shall  also 
inform  the  president  of  anything  that  may  come  to 
his  knowledge  which  may  be  of  advantage  or  disad- 
vantage to  the  Society. 

4.  He  shall  make  out  an  inventory  of  all  securities 
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1863.       in  the  strong  box,  and  from  time  to  time  correct 
Hastib's     copies  of  such  inventory  for  each  of  the  trustees. 
^^^  5.  He  shall  assist  the  auditors  to  examine  the  ac- 

counts, and  shall  prepare  a  report  at  each  half-yearly 
audit,  and  read  the  same  to  the  next  meeting. 

Rule  XVIII. 
5.  If  any  shareholder,  having  executed  a  mortgage 
to  this  Society  for  money  advanced,  be  desirous  to  pay 
off  or  satisfy  the  same,  he  or  she  shall  be  at  liberty  to 
do  so  by  paying  to  the  directors  at  once  a  fine  of  ten 
shillings  per  share,  together  with  all  the  subscriptions 
that  would  become  due  on  the  share  or  'shares  so 
advanced  up  to  the  end  of  fourteen  years  from  the 
date  or  commencement  of  the  same,  and  in  considera- 
tion of  such  prompt  payment,  discount  at  the  rate  of 
five  per  cent,  per  annum,  according  to  Joneses  Tables^ 
shall  be  allowed;  and,  on  the  receipt  of  such  future 
subscriptions  together  with  all  fines  and  other  charges 
due  on  the  share  or  shares  so  paid  up,  the  directors 
shall  order  the  trustees,  at  the  cost  of  the  owner,  to 
indorse  a  receipt  or  acknowledgment  on  the  mort- 
gage according  to  6  &  7  Wm.  4,  c.  32,  s.  5,  and  there- 
with to  deliver  up  to  the  said  member  all  deeds  and 
other  documents  in  their  custody  relating  to  the  pro- 
perty so  released  or  discharged. 

This  case  was  argued,  on  the  24th  of  January^ 
1863,  before  Erle  C.  J.,  Blackburn  J.,  Keating  J  , 
Wilde  B.  and  Mellor  J. 

Campbell  Foster^  for  the  prisoner The  prisoner's 

duties  were  defined  by  the  rules,  which  have  been  cer- 
tified by  Mr.  Tidd  Pratt^  and  are  dated  the  20th  of 
January^  1860.  The  last  Act  relating  to  Friendly 
Societies  is  the  18  &  19  Vkt.  c.  63.     By  sect.  27  of 
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that  Act,  after  the  rules  of  a  Friendly  Society  have       1863. 
been  certified  by  the  Registrar,  the  Society,  by  resolu-     Hastib's 
tion  at  a  meeting  specially  called  for  that  purpose,       ^^^' 
may  alter,  amend  or  rescind  them  or  make  new  rules; 
and  such  altered,  amended  or  new  rules,  if  altered, 
amended  or  made  in  accordance  with   the  rules  of 
the  Society  or  the  directions  of  the  Act,  are  to  be 
certified  by  the  Registrar;  and  all  rules,  alterations 
and  amendments,  when  so  certified,  are  to  be  bind- 
ing on  the  members  of  the  Society  and  on  all  per- 
sons claiming  on  account  of  a  member  or  under  the 
rules. 

These  rules  have  been  amended  accordingly  and 
certified  by  the  proper  ofiicer.  By  sect.  3,  the  rules 
of  every  subsisting  Society  which  have  been  duly  con- 
firmed, registered  or  certified,  are  to  be  deemed  valid 
and  in  force  until  they  are  altered  or  rescinded  as 
thereinafter  mentioned.  So  that  the  rules  are  to  be 
deemed  valid,  both  before  they  have  been  altered  at 
all,  and  after  they  have  been  altered  and  amended 
under  sect.  27.  This  Society  was  established  under 
the  Benefit  Building  Act,  6  &  7  Wm.  4,  c.  32,  which, 
by  sect.  4,  embodies  the  10  Geo.  4,  c.  56,  and  the 
4  &  5  Wm.  4,  c.  40.  By  sect.  8  of  the  10  Geo.  4,  c.  56, 
it  is  enacted  that  all  rules  from  time  to  time  made 
and  in  force  for  the  management  of  the  Society,  and 
duly  entered  and  confirmed,  shall  be  binding  on  the 
several  members  and  ofiicers  of  the  Society,  and  the 
several  contributors  thereto,  and  their  representatives, 
all  of  whom  shall  be  deemed  and  taken  to  have  full 
notice  thereof. 

By  sect.  10,  the  rules  of  every  Society  formed  under 
the  authority  of  that  Act  are  to  contain  provisions 
with  respect  to  the  powers  and  duties  of  the  members 
at  large  and  of  such  committees  or  ofiicers  as  may  be 
appointed  for  the  management  of  the  afikirs  of  such 
Society. 
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1868.  The  rules,  therefore,  are  to  contain  a  declaration  of 

Haotib's  the  duties  of  the  officers  of  the  Society.  The  prisoner 
^**®'  is  the  secretary ;  and  his  duties  are  accordingly  defined 
by  the  rules  (a),  which  contain  nothing  requiring  him 
to  receive  this  money.  Indeed  it  appears  from  the 
18th  Rule  (b)  that  it  was  the  duty  of  the  directors 
to  receive  the  money,  and  not  that  of  the  secretary. 
Then,  by  the  7  &  8  Geo.  4,  c.  29,  s.  47,  under  which 
this  indictment  is  framed,  the  servant  must  have  re- 
ceived the  money  by  virtue  of  his  employment.  There 
have  been  several  decisions  on  that  enactment.  In 
Bex  V.  Thorley  (c)  it  was  held  that  a  servant  could 
not  be  convicted  for  embezzling  money  which  he  was 
not  authorized  to  receive. 

Again  in  Rex  v.  Prince  (d)  it  was  held  hy  Abbott  C.  J. 
that  one  gratuitously  engaging  to  get  a  bill  discounted, 
not  being  in  any  business  within  which  such  an  em- 
ployment regularly  falls,  could  not  be  convicted  of 
embezzling  the  bill  deposited  with  him  for  the  purpose 
of  procuring  such  discount,  under  the  statute  52  Geo.  3, 
c.  63.  It  is  true  that,  in  that  case,  the  prisoner  was  a 
factor  and  not  a  servant ;  but  the  reasoning  on  which 
the  decision  proceeded  is  applicable  to  both  classes  of 
*    persons. 

Erle  C.  J. — Whether  or  not  he  received  the  money 
by  virtue  of  his  employment  would  turn  on  the  course 
of  business.  If  the  trustees  directed  him  to  receive  it, 
it  is  clear  that  he  was  employed  by  them  as  a  clerk  or 
servant,  and  received  it  by  virtue  of  his  employment. 

C.  Foster — It  is  submitted  that  the  rules,  coupled 
with  the  statutes  from  which  they  derive  their  au- 
thority, are  the  only  test  of  what  was  the  prisoner's 
employment. 

Erle  C.  J. — Although  he  was  the  secretary,  and, 
as  such,  had  his  duties  pointed  out  by  the  rules,  yet  he 

(a)  See  Rule  V.,  ante,  p.  271.  (c)  1  Moo.  C.  C.  343. 

(b)  See  this  Rule,  ante,  p.  272.  (a)  1  Moo.  &  M.  21. 
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may  also  have  had  other  duties  as  clerk  to  the  trustees,  1863. 
and,  while  the  one  set  of  duties  would  depend  on  the  Ha8tib*8 
rules,  the  other  would  be  ascertained  by  the  actual 
course  of  business.  Experience  has  led  me  to  see  that 
in  such  cases  as  these  the  duties  imposed  by  the  Act 
are  often  put  aside.  A  dishonest  man,  seeing  his  way 
to  get  hold  of  money,  induces  the  trustees  to  disregard 
the  rules,  in  order  that  he  may  the  more  easily  obtain 
possession  of  the  money.  The  course  of  conduct  which 
has  been  followed  in  this  case  is  evidence  from  which 
the  jury  might  reasonably  infer  that  he  was  employed 
by  the  trustees  to  receive  this  money. 

C.  Foster. — There  are  many  cases  bearing  upon  this 
subject. 

Erle  C.  J — I  am  aware  of  that ;  but  they  are  beside 
the  line  which  our  judgment  will  follow. 

C.  Foster. — There  is  yet  another  point,  namely, 
whether  the  prisoner  received  this  money  for  his 
master. 

Blackburn  J. — The  trustees  might  have  employed 
any  man  to  receive  this  money  for  them.  Is  there 
then  any  evidence  that  the  prisoner  was  so  employed 
ultra  his  duties  as  secretary? 

(7.  Foster — In  Regina  v.  Batty  (a),  it  was  held  that 
the  receipt  of  wages  was  the  test  of  service.  Here  the 
receipt  of  this  money  was  not  within  his  duty  as  secre- 
tary, and  there  is  no  evidence  that  he  was  paid  for 
such  extra  service.  In  Regina  v.  Harris  (6),  it  was 
held  that  a  miller  who  received  corn  and  ground  it 
contrary  to  his  duty  and  for  his  own  benefit  could  not 
be  convicted  of  embezzling  the  money  so  obtained, 
because  it  was  received,  not  in  the  course  of,  but  con- 
trary to,  his  duty.  So,  here,  the  prisoner  was  not 
guilty  of  embezzlement,  because  he  was  exceeding  his 
duty  in  receiving  the  money. 

(a)  2  Moo.  C.  C.  257.  (b)  Dean.  C.  C.  344. 
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1863.  Erlb  C.  J. — In  this  case  the  prisoner  was  directly 

Hastib's     sent  to  receive  the  money  by  his  employers. 
^^^'  Maule  {Hannay  with  him),  for  the  Crown,  was  not 

called  upon  to  argue. 

Erlb  C.  J. — We  are  all  of  opinion  that  this  con- 
viction must  be  affirmed.  There  was  evidence  from 
which  the  jury  might  infer  that  the  prisoner  was  em- 
ployed to  receive  this  money  by  the  trustees. 

Conviction  affirmed. 


1863.         REGINA  v.  RICHARD  JOHN  FRANKLAND. 


The  prisoner  Xhe  following  casc  was  stated  by  the  Chairman  of 

of  embez-  the  Wcst  Riding  Intermediate  Sessions,  held  at  Sheffield 

mlney^^  on  the  8th  day  of  December,  1862,  for  the  opinion  of 

of  Thomas  the  Court  of  Criminal  Appeal. 

others,  who  The  prisoner,  Richard  John  Franhland,  was  tried 

buTin^*^"*  before  me,  at  the  Intermediate  Sessions  for  the  West 

under  the  Riding  of  Yorkshire^  held  at  Sheffield  on  the  8th  day 

^R^erham  of  December,   1862,  upon  an  indictment  framed  on 

Coal  Com--  gects.  68,  71  and  72  of  the  Larceny  Act,  the  24  &  25 

pany^Ltmuea,  ^  .  . 

Some  mem-  Vict  c.  96,  on  a  charge  of  feloniously  embezzling  three 

Company^  sevcral  sums  of  10/.,  6/.  105.  and  6/.  13^.  within  the 

were  called  gpace  of  six  months,  while  employed  as  a  clerk,  from 

and  others  ThoTTias  Bolland  and  others,  his  masters. 

shareholders ; 

the  number 

of  members  had  far  exceeded  twenty ;  the  name  of  the  Company  was  over  the  door ;  the 

shares  were  transferable  without  the  consent  of  the  other  shareholders ;  and  a  minute 

book  for  resolutions  was  kept.    No  register  of  shareholders  was  produced  at  the  trial. 

Held,   1.  That  there  was  no  evidence  for  the  jury  that  the  Company  was  incorporated. 

2.  That  partners  in  the  Company  might  be  proved  to  be  such  by  parol  evidence. 

S.  That,  Thomas  Bolland  and  others  being  partners  in  the  Company,  the  indictment 
was  supported  by  proof  that  the  money  was  the  property  of  the  Company. 
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The  first  witness  called  on  behalf  of  the  prosecu-  1863. 
tion,  Philip  Cooper^  proved  in  his  examination  in  chief  Fbanklako's 
that  he  was  the  manager  of  The  JRotherham^  Masbro^ 
and  Holmes  Coal  Company^  Limited ;  that  Thomas 
Bolland  was  one  of  the  partners  in  that  Company; 
and  that  there  were  several  other  partners.  (The 
prisoner's  counsel  objected  to  the  last  question  and 
the  answer  elicited,  on  the  ground  that  the  names  of 
the  partners,  and  whether  more  than  two,  would  ap- 
pear from  the  partnership  deed  of  the  Company.  I 
overruled  the  objection ;  and  the  question  and  answer 
were  admitted.)  The  prisoner's  duties  were,  as  secre- 
tary and  cashier  of  the  Company,  to  receive  all  the 
moneys  for  the  coals  sold,  and  enter  them  in  his  cash 
book,  and  account  for  them.  In  September  last  the 
witness  examined  his  accounts,  and  spoke  to  the 
prisoner  about  them,  and  told  him  he  had  received 
moneys  which  he  had  not  accounted  for,  and  had  sold 
coals  and  not  given  receipts.  He  said  he  was  very 
seriously  wrong  in  his  coal  accounts,  and  that  he  had 
received  several  sums  which  he  had  not  accounted  for; 
and  witness  recommended  him  to  give  an  account  of 
them.  He  then  made  out  an  account  of  sums  which 
he  had  received,  amounting  to  201/.  55.  5t7.,  which  he 
said  was  correct  so  far  as  he  could  recollect ;  but  there 
were  still  some  other  sums  which  he  could  not  account 
for.  He  said  he  was  very  sorry  for  what  he  had  done, 
and  would  be  very  glad  to  give  every  assistance  in 
unravelling  the  accounts.  Ten  days  afterwards  he 
handed  in  another  account  of  moneys  received  by  him 
and  not  accounted  for,  which,  with  the  first  account, 
amounted  to  448/.  12^.  He  said  he  had  spent  a 
good  deal  in  postage  stamps  and  travelling  expenses, 
and  on  the  same  day  he  handed  in  an  account  for  dis- 
bursements amounting  to  109/.  195.  Id.  The  prisoner's 
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1863*       cash  book  did  not  contain  a  sum  of  10/.  paid  by  Ann 
Fbaiiklahd*8  Ashham  on  the  18th  of  June,  61. 10s.  paid  by  Henry 
Bray  on  the  30th  of  June,  and  6/.  13^.  paid  by  Ann 
Ashham  on  the  15th  of  July. 

On  his  cross-examination,  the  witness  said  there 
were  a  number  of  shareholders  in  the  Company,  and 
directors  were  appointed.  Witness  was  appointed 
manager.  The  directors  appointed  the  officers  of  the 
Company  by  resolutions,  which  were  recorded  in  a 
minute  book  of  the  Company.  After  the  rendering 
of  his  first  account  the  prisoner  was  suspended  by  a 
resolution  of  the  directors.  He  had  access  to  the 
books  afterwards  to  enable  him  to  make  out  his  second 
statement  of  accounts.  His  duties  were  to  have  charge 
of  all  accounts,  to  receive  all  moneys,  to  enter  the 
transfers  of  shares,  and  fill  in  the  share  certificates. 
The  directors  made  an  annual  report  to  the  share- 
holders, and  the  prisoner  drew  up  the  financial  part  of 
it.  He  had  charge  of  the  mines  over  ground,  and  he 
sought  for  orders  for  coals  one  day  every  week  at 
Sheffield.  He  had  to  pay  the  workmen  their  wages, 
and  calculate  their  allowances,  and  was  the  only  tra- 
veller the  Company  had.  He  was  the  factotum  of  the 
Company.  His  salary  was  lOOZ.  a  year,  and  a  house 
and  coals  and  candles.  Since  he  had  left  the  service 
of  the  Company,  two  officers  had  been  appointed  in 
his  place,  one  at  a  salary  of  80/.,  and  the  other  at  a 
salary  of  130/.;  and  the  witness  now  acted  as  secre- 
tary and  clerk.  The  prisoner  also  kept  the  share 
ledger.  There  was  painted  over  the  office  door  of  the 
Company  "  The  Rotherham,  Masbrd'  and  Holmes  Coal 
Company  ^ Limited \^^  the  word  "Limited''  being 
between  inverted  commas. 

On    this    evidence  the    counsel  for  the  prisoner 
objected  that  a  Court  of  Quarter  Sessions  had  no 
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jurisdiction  to  try  the  oflTence,  and  that  the  indictment  1808, 
was  erroneous.  The  evidence  in  chief  of  Mr.  Cooper  FaijiKLAHD'e 
established  that  the  prisoner  was  cashier  and  secretary 
of  The  Botherhamj  Mashro'  and  Holmes  Coal  Company^ 
^' Limztedj^^  of  which  Mr.  Cooper  was  the  manager; 
and  the  cross-examination  had  elicited  that  there  were 
eighty  shareholders  or  partners  and  also  directors  of 
this  Company :  that  the  officers  of  the  Company  were 
appointed  and  suspended  by  resolution  of  the  directors 
entered  in  their  minute  book:  that  shares  in  the  Com- 
pany were  transferred  by  certificates :  and  that  a  share 
ledger  was  kept.  This  was  not,  therefore,  a  private 
partnership  of  which  the  prisoner  was  clerk  or  servant, 
but  a  corporate  body  or  public  Company  of  which  the 
prisoner  was  secretary  or  public  officer.  In  support 
of  this  view  the  Joint  Stock  Companies'  Acts,  1856, 
1857,  were  referred  to.  If  so,  the  offence  committed 
by  the  prisoner  was  a  misdemeanor  under  sect.  81  op 
82  of  the  Larceny  Act;  and  by  sect.  87  of  the  same 
Act  it  could  not  be  tried  at  Quarter  Sessions. 

It  was  answered,  by  the  counsel  for  the  prosecution, 
that  the  assumption  by  a  Coal  Company  of  the  name 
or  style  of  The  Rotherham^  Masbro'  and  Holmes  Coal 
Company^  ^^ Limited^^^  proved  nothing:  that,  Thomas 
Bolland  being  one  of  several  partners,  the  moneys  em- 
bezzled were  properly  laid  as  being  the  moneys  of  him 
and  others:  that  sects.  81  and  82  of  the  Larceny  Act 
referred  to  applied  to  a  class  of  offences  entirely  differ- 
ent from  that  before  the  Court :  and  that  there  was  no 
evidence  by  certificate  of  incorporation  or  otherwise  to 
satisfy  the  Court  that  the  Coal  Company  had  taken 
advantage  of  and  was  within  the  Joint  Stock  Com- 
panies' Acts,  1856  and  1857,  and  had  become  a  body 
corporate  or  public  Company  within  the  meaning  of 
those  Acts. 

I  overruled  the  objection,  on  the  ground  that  there 
VOL.  I.  Y  L.  &  c. 
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1868.       was  no  sufficient  evidence  before  me  to  establish  that 
F&A2iKLANi>*8  this  was  a  body  corporate  or  public  Company. 

^^'  John  Famell  Askham  then  proved  that,  on  the  18th 

of  June  J  the  prisoner  called  at  his  house  for  an  account 
due  to  The  Bot/ierham^  Mashro^  and  Holmes  Coal  Com* 
pany^  and  his  wife  paid  him  10/.  He  also  called,  on  the 
15th  of  Jw/y,  for  a  further  account  of  6/.  13^.,  which 
his  wife  paid  him.  The  prisoner  receipted  the  bills, 
which  were  handed  in  and  read.   They  were  headed  :— 

"Mr.  J.  F.  Askham,  Sheffield, 
"  Dr.  to  the  Rotherham  and  Mashro^  Coal  Company, 
''Limited:' 

Henry  Bray  proved  that,  on  the  30th  of  June,  he 
paid  the  prisoner  6Z.  10^.  for  coals,  and  took  his  receipt, 
which  was  handed  in,  and  was  headed  in  the  same 
manner  as  the  last.  He  did  not  know  any  firm  of 
Thomas  BoUand  and  others  by  that  name,  and  had 
never  dealt  with  them. 

This  was  the  case  for  the  prosecution.  The  prisoner's 
counsel  objected  that  the  proof  of  the  persons  for  and 
on  account  of  whom  the  moneys  alleged  to  be  em- 
bezzled had  been  received  by  the  prisoner  varied  from 
the  allegation  in  the  indictment,  and  that,  unless  the 
indictment  were  amended,  the  variance  was  fatal,  and 
the  indictment  bad.  The  indictment  alleged  the  pri- 
soner to  be  employed  as  clerk  to  Thomas  Bolland  and 
others,  and  that,  while  so  employed,  he  received  the 
sums  proved  for  and  on  account  of  the  said  Thomas 
BoUand  and  others,  his  masters,  and  embezzled  the 
same,  whereas  the  receipts  put  in,  signed  by  the 
prisoner,  of  the  sums  said  to  be  embezzled  were  sums 
received  by  him,  as  appeared  by  the  evidence  and  the 
heading  of  the  receipts,  for  and  on  account  of  The 
Botherham  and  Masbro'  Coal  Company^  ''Limited:' 
Neither  was  there  any  proof  that  the  prisoner  was 
either  derk  or  servant  of  Thomas  BoUand  and  others. 
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I  put  it  to  the  counsel  for  the  prosecution  whether,       1863. 
on  this  objection,  they  would  amend  the  indictment  by  Fbasklakd*s 
inserting  the  name  of  The  JRotherkam  and  Masbro'  Coal       ^**®- 
Company^  "  Limited,''  in  the  place  of  "  Thomas  BoUand 
and  others"  under  the  14  &  15  Vict.  c.  100,  8.  1. 
But  the  counsel  for  the  prosecution  replied  that  there 
was  nothing  to  amend  by,  or  to  shew  that  the  prisoner 
was  not  properly  described  as  the  clerk  of  Thomas 
Bolland  and  others,  and  the  moneys  embezzled  laid  as 
their  moneys,  and  therefore  declined  to  amend.    I  then 
overruled  the  objection,  and  held  the  indictment  to  be 
sufficiently  supported  by  the  evidence,  subject  to  a  case 
for  the  opinion  of  the  Court  of  Criminal  Appeal. 

The  counsel  for  the  prisoner  then  addressed  the  jury 
on  the  facts,  contending  that  the  evidence  did  not 
support  the  indictment. 

I  directed  the  jury  that  the  sufficiency  of  the  indict- 
ment was  for  me  to  decide,  and  that,  if  they  found  on 
the  evidence  that  the  prisoner  had  received  these  sums 
for  and  on  account  of  his  employers  as  clerk,  and  had 
appropriated  them  to  his  own  use,  they  ought  to  find 
him  guilty  on  this  indictment.  If  they  had  any  doubt, 
to  give  him  the  benefit  of  it. 

The  jury  found  the  prisoner  guilty  with  a  recom- 
mendation to  mercy. 

The  Court  sentenced  him  to  be  imprisoned  twelve 
calendar  months  with  hard  labour,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  whether  I 
was  right  in  overruling  the  objections  raised  on  behalf 
of  the  prisoner,  and  whether  on  the  above  facts  the 
conviction  could  be  sustained. 

This  case  was  argued,  on  the  14th  oi  January,  1863, 
before  Erle  C.  J.,  Blacebubn  J.,  Keating  J.,  Wilde 
B.  and  Mellob  J. 

Campbell  Foster,  for  the  prisoner. — The  Chairman 

T  2 
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1863.  was  wrong  in  receiving  oral  evidence  that  Thomas 
Frakkland*8  Bolland  was  one  of  the  partners,  after  it  had  appeared 
**®*  that  there  was  a  Company  duly  enrolled.  The  word 
"  limited"  indicated  that  there  must  have  been  a  me- 
morial of  the  Company  duly  registered;  and  the  evi- 
dence already  before  the  Court  shewed  that  this  was 
a  Joint  Stock  Company.  The  Act  in  force  at  the 
time  the  oflFence  was  committed  was  the  19  &  20  Vkt. 
c.  47.  By  sect.  4  of  that  Act,  not  more  than  twenty 
persons  shall,  after  the  3rd  day  of  November^  1856, 
carry  on  in  partnership  any  trade  or  business  having 
gain  for  its  object,  unless  they  are  registered  as  a 
Company  under  that  Act,  or  are  authorized  so  to  carry 
on  business  by  some  private  Act  of  Parliament,  or  by 
royal  charter  or  letters  patent,  or  are  engaged  in  work- 
ing mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries. 

Mellor  J. — Is  there  any  statutory  enactment  as  to 
the  mode  of  framing  the  indictment?  What  is  there 
to  show  that  the  members  of  such  a  Company  are  not 
partners  with  certain  privileges? 

C.  Foster.— By  the  former  Act,  7  &  8  Vict.  c.  110, 
s.  25,  they  might  sue  and  be  sued  by  their  corporate 
name. 

Mellor  J. — That  is  when  they  are  completely  regis- 
tered. There  are  steps  to  be  taken  before  that.  What 
is  their  {)osition  in  the  meantime? 

Blackburn  J. — As  I  understand  the  case,  they  held 
themselves  out  as  a  completely  registered  Company ; 
but  there  was  no  proof  that  they  were  so. 

C.  Foster. — The  receipts  put  in  were  headed  in  the 
name  of  the  Company ;  and  there  were  other  circum- 
stances which  raised  a  presumption  that  they  were  a 
completely  registered  Joint  Stock  Company.  In  Tay- 
lor On  Evidence  (a),  it  is  said  that  the  registers  of  share- 

(a)  Page  1416)  3d  edition. 
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holders  which  are  kept  in  pursuance  of  the  Joint  Stock       1868. 
Companies'  Act,   1856,   are  made  evidence   of  any  Frakki^nd's 
matters  by  that  Act  directed  or  authorized  to  be  in-        ^^*^' 
serted  therein,  that  is,  they  are  evidence,  among  other 
particulars,  of  the  names,  addresses  and  occupations 
of  the  shareholders. 

Ejans  C.  J. — Is  it  not  familiar  learning  that  partners 
may  be  proved  to  be  such  by  their  acts,  without  pro- 
ducing the  partnership  deed  ? 

C.  Foster.-^BBre  there  w^s  evidence  whiph  shewed 
the  existence  of  an  incorporated  Company. 

Eelb  C.  J.— If  this  was  a  Joint  Stock  Company, 
Limited,  there  was  a  section  (a)  precisely  applicable 
to  the  case. 

Blacebubn  J. — Yes ;  and,  rightly  or  wrongly,  they 
were  afraid  to  proceed  under  that  section.  Is  the 
fact  that  a  body  of  men  have  for  some  time  purported 
to  act  as  a  corporation  any  evidence  that  they  are 
really  such? 

C.  Foster. — They  did  all  things  which  an  incorpo- 
rated Company  is  required  to  do  by  the  statute. 

Mellor  J. — What  do  you  say  to  the  7  Geo.  4,  c.  64, 
s.  14,  by  which  it  is  enacted  that,  when  it  shall  be 
requisite  to  state  the  ownership  of  any  property  which 
shall  belong  to  more  than  one  person,  it  shall  be  suffi- 
cient to  name  one  of  such  persons,  and  to  state  such 
property  to  belong  to  the  person  so  Aamed,  and  another 
or  others,  as  the  case  may  be.  That  section  is  expressly 
extended  to  Joint  Stock  Companies. 

(a)  Sect.  81  of  the  24  &  25  Vict,  public  company,  any  of  the  pro- 
c,  96,  which  provides  that,  "  Who-  perty  of  such  body  corporate  or 
soever,  being  a  director,  member  or  public  company,  shall  be  guilty  of 
public  officer  of  any  body  corporate  a  misdemeanor,  and  being  Con- 
or public  company,  shall  fraudu-  victed  thereof  shall  be  liable,  at 
iendy  take  or  apply  for  his  own  use  the  discretion  of  the  Court,  to  any 
or  benefit,  or  for  any  use  or  pur-  of  the  punishments  which  the  Ck)urt 
poses  other  than  the  use  or  pur-  may  award  as  thereinbefore  last 
poftes  of  such  body  corporate  cnr  mentioned.** 
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1868>  Blackburn  J. — Incorporated  Joint  Stock  Compa- 

Franexa3ii>*8  nics  did  not  then  exist. 

Case.  WiLDB  B — Upon  registration  a  certificate  is  to  be 

given,  which  is  to  be  conclusive  evidence  of  the  facts 
therein  stated ;  and  the  date  of  the  certificate  is  to  be 
taken  as  the  date  of  the  incorporation. 

C.  Foster. — It  is  proved  that  a  register  of  shares 
was  kept. 

Mellor  J. — That  might  be  done  without  incorpo- 
ration, as  in  the  case  of  mines  conducted  under  the 
cost- book  principle.  If  you  do  not  prove  that  these 
persons  were  incorporated,  the  7  Geo*  4,  c.  64,  s.  14, 
will  apply.  If  that  fact  is  proved,  a  further  difficulty 
might  arise. 

C.  Foster. — I  was  relieved  from  the  necessity  of 
proving  it  by  the  question  put  to  the  first  witness, 
which  assumed  the  existence  of  a  Company. 

Blackburn  J. — No.  There  was  evidence  that  they 
purported  to  be  a  Company,  not  that  they  actually 
were  such. 

Erle  C.  J. — You  ask  us  to  infer  that  this  was  an 
incorporated  Company,  in  order  to  deprive  the  Queen 
of  her  rights  against  a  criminal.  The  fact  that  they 
held  themselves  out  as  incorporated  is  no  evidence, 
except  as  against  themselves.  If  Thomas  Bolland  and 
others  had  been  plaintiffs,  and  your  client  the  de- 
fendant, there  would  have  been  evidence  of  incorpo- 
ration for  the  jury.  Here,  however,  the  Queen  is 
concerned.  Is  the  Queen  to  lose  her  rights  because 
Thomas  BoUand  and  others  say  they  are  incorpo- 
rated? 

C.  Foster. — It  is  also  submitted  that  there  was  a 
variance  between  the  indictment  and  the  proof.  The 
prisoner  was  indicted  as  the  servant  of  Thorns  Bolland 
and  others ;  but  it  was  proved  that  he  had  embezzled 
the  money  of  The  Rotherham   Coal  Company.     In 
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Frosts  Case^  (a)  where  the  indictment  described  the      1863. 
Duke  of  Cambridge  as   "  Gtorge    William  Frederick  Ebanklavb** 
Charles^  Duke  of  Cambridge^''  and  it  was  proved  on       ^'^' 
the  trial   that   "  George   William "   were  two  of  his 
Christian  names,  but  that  he  had  other  Christian 
names  which  were  unknown   to  the  witnesses,  and 
which  were  not  proved,  the  Court  held  the  conviction 
wrong. 

Blackbubn  J. — There  was  no  variance  here.  The 
persons  are  rightly  named,  and  are  partners.  Then, 
the  proof  that  the  money  was  the  property  of  the 
partnership  was  proof  that  it  was  the  property  of 
Thomas  BoUand  and  others. 

C.  Foster. — There  is  another  point,  namely,  that  the 
prisoner  did  actually  account  for  the  money. 

Erlb  C.  J. — That  is  to  say,  you  contend  that  the 
verdict  was  against  evidence.  On  that  point  the  verdict 
of  the  jury  is  conclusive. 

C.  Foster Lastly,  it  is  contended  that  the  Chair- 
man was  wrong  in  his  summing  up.  He  ought  to 
have  left  it  to  the  jury  to  say  whether  the  prisoner 
was  employed  by  Thomas  BoUand  and  others. 

Eble  C.  J — The  Chairman  said  quite  enough  to  the 
jury.  It  is  clear  that  the  prisoner  was  employed  by 
The  Rotherham  Coal  Company;  and,  if  Thomas  BoUand 
and  others  are  partners,  and  not  members  of  an  incor- 
porated Company,  every  word  of  the  summing  up  Was 
as  soundly  expressed  as  possible.  If,  however,  Thomas 
BoUand  and  others  constituted  an  incorporated  Com- 
pany, the  case  might  be  otherwise.  That  is  the  turning 
point. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered,  on  tlw 
31st  of  January^  1863,  by 

(a)  Dean.  C.  C.  474. 
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1868.  Eklb  C.  J. — In  this  case  the  prisoner  was  convicted 

Fbankland*8  of  embezzling  the  money  of  Thomas  Bolland  and 

^"^^-  others,  and  we  think  that  the  facts  are  sufficient  to 
support  the  conviction,  and  that  the  objections  made  at 
the  argument  were  then  answered  with  one  exception^ 
viz.,  that  there  was  evidence  which  ought  to  have  been 
left  to  the  jury  to  shew  that  the  Rotherham  Company 
was  a  corporation. 

It  appears  that  Bolland  and  others  carried  on  busi- 
ness under  the  name  of  The  Rotherham^  Masbro'  and 
Holmes  Coal  Company  ^^^Limited^^;  some  members  of  the 
Company  were  called  directors,  and  others  shareholders ; 
the  number  of  members  had  far  exceeded  twenty ;  the 
name  of  the  Company  was  over  the  door;  the  shares 
were  transferable  without  the  consent  of  the  other 
shareholders;  and  a  minute  book  for  resolutions  was 
kept.  It  was  contended  that  these  were  compliances 
with  the  requirements  of  the  Joint  Stock  Companies* 
Act,  and  so  were  indications  on  which  the  jury  might 
find  that  the  Company  was  registered  according  to 
that  Act,  and  so  incorporated.  It  was  contended,  fur- 
ther, that  the  number  of  shareholders  and  the  transfer 
of  shares  were  in  violation  of  that  Act,  if  it  was  not 
registered,  and  that  the  presumption  was  against  ille- 
gality, and  that  all  this  was  for  the  jury. 

The  answer  is — that  a  mining  Company  on  the  cost- 
bobk  principle  is  declared  to  be  lawful  by  the  same 
statute;  that  such  a  Company  might  lawfully  do  all 
that  was  supposed  to  be  unlawful  under  that  statute ; 
and  we  refer  to  the  authorities  and  arguments  in  Mr. 
Wordsworth's  book  on  Joint  Stock  Companies  (a)  to 
shew  that  Colliery  Companies  in  any  county  of  Eng- 
land may  lawfully  be  carried  on,  without  registration, 
on  the  cost-book  principle. 

A  further  answer  is,  that  the  prisoner  alleges  that 

{a)  Pige  193. 
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registration  exists.     If  so,  it  must  be  in  writing;  and,       1868* 
as  a  general  rule,  the  party  who  claims  to  put  the  Frakki.and*« 
contents  of  a  writing  in  evidence  must  produce  it,  or       ^^^' 
account  for  its  absence.     This  the  prisoner  does  not 
do.    If  he  offered  the  testimony  of  a  witness  who  said, 
either  that  he  had  seen  the  register,  or  that  he  had 
heard  the  prosecutor  say  it  existed,  the  evidence  would 
be  rejected  on  the  principle  above  mentioned.     If  the 
words  are  inadmissible,  equally  (as  far  as  the  applica- 
tion of  that  principle  is  concerned)  are  actions  offered 
as  secondary  evidence  of  the  same  writing. 

It  should  be  noted  that,  if  the  Company  is  incor- 
porated, it  must  be  by  a  writing  under  the  statute 
made  within  a  few  years  past,  and  that  a  trade  cor- 
poration under  the  statute  differs  from  a  corporation 
for  public  purposes  and  from  a  corporation  by  pre- 
scription, so  that  evidence  admissible  to  prove  the 
existence  of  such  corporations  as  were  last  mentioned 
would  not  necessarily  be  admissible  to  prove  a  modern 
charter  or  a  recent  registration.  In  this  case  we  see 
no  reason  for  taking  it  out  of  the  operation  of  the 
general  principle. 

It  should  be  noted,  also,  that  a  Company  intending  to 
be  registered  may  fail  to  fulfil  some  of  the  conditions 
required  for  a  valid  registration,  and  though  they 
would  violate  the  Joint  Stock  Companies'  Act  by 
carrying  on  business  without  registration,  the  direc- 
tors and  shareholders  would  not  lose  their  legal  rights 
as  owners  of  property,  neither  would  that  property  be 
placed  out  of  the  protection  of  the  law,  because  the 
imperfect  registration  failed  to  make  them  a  corporation. 

For  these  reasons  I  am  of  opinion  that  there  was  no 
evidence  which  ought  to  have  been  left  to  the  jury 
that  the  Company  was  incorporated. 

Blackburn  J In  this  case  I  yield  to  the  authority 

of  my  four  Brothers,  and  join  in  their  judgment ;  but 
I  think  it  necessary  to  say  that  I  do  not  agree  in  their 
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1868.       reasoning,  which,  I  think,  might  in  other  cases  lead 
Framkland^s  to  conclusions  which,  as  at  present  advised,  I  think 
^^«-        not  law. 

In  the  present  case  the  question  is  whether  Thomas 
BoUand  and  others  were  the  employers  of  the  prisoner. 
There  was,  I  think,  sufficient  evidence  to  support  a 
verdict  for  the  Crown  ;  but  I  wish  to  guard  against  it 
being  supposed  that,  whenever  individuals  are  shown 
to  share  the  profits  of  a  trading  body  carrying  on 
business  under  a  name,  e.  g..  The  Peninsular  and  Ori- 
ental Steam  Packet  Company^  a  matter  which  might 
always  be  proved  as  to  the  shareholders  in  a  corpora- 
tion,— I  say,  I  wish  to  guard  against  being  supposed  to 
agree  that,  on  such  evidence  being  given  in  a  suit 
between  third  parties,  the  jury  should  be  directed,  as 
a  matter  of  law,  that  they  must  find  that  the  indivi- 
duals are  partners  in  a  firm  of  that  name,  unless  a 
charter  under  seal  or  some  other  conclusive  proof  to 
the  contrary  is  produced. 

Conviction  affirmed. 


1868.      REGINA  V.  GEORGE  WALTON  and   JOSEPH 

OGDEN. 

In  order  to         The  following  case  was  stated  by  the  Chairman  of 
th^offen^  of  Quarter  Sessions  for  the  West  Riding  of  Yorkshire. 

demanding 

property  with  menaces,  within  the  meaning  of  the  24  &  25  Viet.  e.  9d,  #.  45,  the  menaces 

mast  cause  such  alarm  as  to  unsettle  the  mind  of  the  person  on  whom  it  operates  and 

take  away  from  his  acts  that  element  of  free,  voluntary  action  which  aloue  constitutes 

consent. 

Where  the  menaces  are  not  necessarily  of  a  character  to  excite  such  alarm,  it  becomes 
a  question  for  the  jury  whether  they  were  made  under  such  circumstances  of  intimida- 
tion as  to  have  that  effect. 

Where,  therefore,  a  prisoner  had  obtained  money  by  threateninff  to  execute  a  distress 
warrant  which  he  had  no  authority  to  do,  and  the  Judge  directed  the  jury,  as  a  matter  of 
law,  that  the  conduct  of  the  prisoner  constituted  a  menace  within  the  statute,  the  Court 
quashed  the  conyiction. 
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The  prisoners,  George  Walton  and  Joseph  Ogden,       1868. 
were  indicted  before  me  at  the  Intermediate  Sessions  "wIlwT" 
for  the  West  Riding  of  Yorkshire  holden  at  Sheffield,       ^^' 
on  the  8th  of  December,  1862.    The  following  is  a  copy 
of  the  indictment : — 
West  Riding  of  1      The  jurors  for  our  lady  the 
Yorkshire,  to  wit.  j  Queen  upon   their  oath  present 
that  Joseph  Ogden  and  George  Walton  on  the  second 
day  of  December  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-two  with  menaces  did  feloni- 
ously demand  of  James  Bradsliaw  the  money  of  him 
the  said  James  Bradshaw  with  intent  the  said  money 
from  the  said  James  Bradshaw  feloniously  to  steal 
take  and  carry  away  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of 
•our  lady  the  Queen  her  Crown  and  dignity. 

And  the  jurors  aforesaid  upon  their  oath  aforbsaid 
do  further  present  that  the  said  Joseph  Ogden  and 
George  Walton  on  the  said  second  day  of  December  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-two  five  shillings  and  six  pence  in  money  of  the 
money  of  James  Bradshaw  feloniously  did  steal  take 
and  carry  away  against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity  and  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  case  for  the  prosecution  was  that  James  Brad- 
shaw was  indebted  to  Thomas  Stainforih  in  the  sum  of 
2/.  Is.  Id.  for  arrears  of  rent;  and  that,  on  the  2nd  of 
December  last,  Benjamin  Wilson  Stocks,  the  agent  for 
the  said  Thomas  Stainforih,  signed  an  authority  to 
Samuel  Oldfield,  a  bailifi^,  to  make  a  distress  upon 
Bradshaw^s  goods  for  such  sum  between  twelve  and 
one  o'clock  on  the  same  day.  John  Parkin,  clerk  to 
Stocks,  took  the  said  authority  to  the  Spread  Eagle 
public  house,  and  there  saw  John  Kilner,  Oldjield^s 
deputy.  The  prisoner  Wahon,  who  is  also  a  self-ap- 
pointed bailiflf,  was  there,  and  he  volunteered  to  go. 
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1863.  and  went  with  Parkin  and  KUner  to  Bradshaw's  house, 
Waltoh's  and  had  the  opportunity  of  seeing  the  authority.  No 
^"^'  distress  was  made,  as  Walton  and  Parkin^  who  tried 
the  door  of  Bradshaw^s  house,  found  it  locked,  KUner 
being  on  the  opposite  side  of  the  road.  The  written 
authority  was  returned  to  Oldjield^  who  gave  no  in- 
structions or  authority  to  either  of  the  prisoners  to 
proceed  in  the  matter  of  the  said  distress.  About  half- 
past  three  the  same  afternoon  the  prisoner  Walton 
went  with  the  prisoner  Ogden^  who  is  a  self-appointed 
bailiff  also,  to  Bradshaw's  house,  and  demanded  the 
money  owing  to  Mr.  Stainforth^  stating  that,  if  it  was 
not  paid,  they  had  a  warrant  from  a  magistrate,  and 
would  break  open  the  door  and  make  the  distress,  but 
that,  if  Bradshav)  would  pay  them  five  and  sixpence 
for  expenses  and  sign  an  I.  0,  U.  for  the  debt  payable- 
to  Mr.  Stocks  at  the  rate  of  one  shilling  per  week, 
they  would  be  satisfied;  one  of  the  prisoners  shook 
the  door  of  the  house.  The  prosecutor  hesitated,  and 
Ogden  then  left  for  a  minute,  and  returned  with  a 
policeman.  Nothing,  however,  was  said  as  to  what 
the  policeman  was  to  do.  The  policeman  was  not  told 
to  speak  to  the  prosecutor,  and  the  policeman  did  not 
speak  to  the  prosecutor.  The  policeman  had  only  been 
told  that  the  prisoners  had  a  distress  to  make,  and 
were  afraid  of  a  disturbance.  After  the  appearance  of 
the  policeman  the  prosecutor  agreed  to  pay  the  five 
and  sixpence,  and  followed  the  prisoners  to  a  neigh- 
bouring dram  shop,  and  there  paid  them;  the  prose- 
cutor believed  that  the  prisoners  had  power  and  au- 
thority to  distrain. 

It  was  objected  by  the  counsel  for  the  prisoners, 
that  the  evidence  did  not  show  such  a  menace  as  is 
contemplated  by  the  24  &  25  VicL  c.  96,  s.  45,  upon 
which  the  first  count  of  the  indictment  was  framed ; 
and  that  the  menaces  must  be  of  the  same  nature  as, 
if  the  money  had  been  delivered  in  consequence  of 
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them,  would  have  constituted  the  offence  of  robbery;       1868. 
and  that  the  evidence  showed  that  the  money  had     Walton's 
been  obtained,  but  did  not  prove  a  robbery.    And  the       ^*^®- 
counsel  for  the  prisoners  further  contended  that  the 
prisoners  could  not  on  the  indictment  be  convicted  of 
simple  larceny;  for,  if  any  offence  was  proved,  it  was 
that  of  obtaining  money  by  false  pretences  ;  and  that 
therefore  the  indictment  was  bad. 

I  overruled  the  objections,  and  directed  the  jury 
that  the  words  and  conduct  of  the  prisoners,  if  the 
jury  believed  the  facts,  constituted  a  menace  within 
the  meaning  of  the  statute.  The  jury  said  that  they 
considered  the  statement  made  by  the  prisoners,  that 
they  had  a  warrant  signed  by  a  magistrate  (which 
was  untrue),  supported  by  their  procuring  a  policeman 
to  give  them  a  supposed  authority  to  break  into  the 
house,  and  showing  the  intent  by  violently  shaking 
the  door,  was  a  menace  within  the  meaning  of  the  Act. 
The  jury  found  both  prisoners  guilty  generally;  and  I 
sentenced  the  prisoners  to  six  months  imprisonment 
with  hard  labour,  but  reserved  the  question  for  the 
opinion  of  this  Court  as  to  whether  the  objections  to 
the  indictment  and  conviction  were  well  founded. 

This  case  was  argued,  on  the  24th  of  January^ 
1863,  before  Erle  G.  J.,  Blackbubn  J.,  Keating  J., 
Wilde  B.  and  Mellob  J. 

V.  Blackburn^  for  the  prisoner. — The  prisoners  are 
indicted  under  sect.  45  of  the  24  &  26  Vict.  e.  96  (a), 

(a)  This  section  is  M  follows:—  the  discretion  of  the  Court,  to  be 

"  Whosoever  shall  with  menaces  kept  in  penal  servitude  for    the 

or  by  force  demand  any  property,  term  of  three  years,  or  to  be  im- 

chattel,  money,  valuable  security  prisoned  for  any  term  not  exoeed- 

or  other  valuable  thing  of  any  per-  ing  two    years,  with    or  without 

son,  with  intent  to  steal  the  same,  hard  labour,  and  with  or  without 

shall  be  guilty  of  felony,  and  being  solitary  confinement." 
convicted  thereof  shall  be  liable,  at 
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1868,  I  may  venture  to  state,  that  on  the  one  hand  the  fear 
Walton's  is  not  Confined  to  an  apprehension  of  bodily  injury; 
"®"  and  on  the  other  it  must  be  of  such  a  nature  as  in 
reason  and  common  experience  is  likely  to  induce  a 
person  to  part  with  his  property  against  his  will,  and 
to  put  him  as  it  were  under  a  temporary  suspension  of 
the  power  of  exercising  it,  through  the  influence  of  the 
terror  impressed ;  in  which  case  fear  supplies,  as  well 
in  sound  reason  as  in  legal  construction,  the  place  of 
force  or  an  actual  taking  by  violence  or  assault  upon 
the  person."  Several  cases  show  that  a  menace  to 
property  is  sufficient.  Amongst  them  I  find  Rex  v. 
AsiUy  (a),  where  the  prisoner  threatened  to  bring  a 
mob  from  Birmingham  and  bum  the  prosecutor's 
house  down  if  he  did  not  give  him  money,  which  he 
did  under  fear  of  that  threat;  and  the  majority  of  the 
Judges  held  this  to  be  robbery. 

Wilde  B. — Suppose  you  meet  a  man  riding,  and 
say,  "  I  have  authority  to  distrain  your  horse,"  there 
would  be  no  fear  there,  and  no  injury  to  the  property. 
Would  that  be  robbery  ? 

Blackburn  J Merriman  v.  The  Hundred  of  Chip- 
penham (6)  shows  that  violence  may  be  committed 
under  pretence  of  legal  and  rightful  proceedings. 
There  Merriman^  carrying  his  cheeses  along  the  high- 
way in  a  cart,  was  stopped  by  one  jffafl,  who  in- 
sisted on  seizing  them  for  want  of  a  permit  (which 
was  found  by  the  jury  to  be  a  mere  pretence  for  the 
purpose  of  defrauding  Merriman^  no  permit  being  ne- 
cessary.) On  an  altercation  they  agreed  to  go  before 
a  magistrate  to  determine  the  matter.  In  the  mean- 
time other  persons  riotously  assembled  on  account  of 
the  dearness  of  provisions,  and  in  confederacy  with 
Hall  for  the  purpose,  carried  off  the  goods  in  Merri- 
maris  absence.     That  must  have  been  considered  to 

(a)  2  East,  P.  C.  739.  (ft)  2  East,  P.  C.  709. 
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have  amounted  to  robbery,  otherwise  the  plaintiff  could       1863. 
not  have  recovered  against  the  hundred.  Waltoh'i 

Hannay — In  Rex  v.  Knewland  (a),  it  was  held  that  ^**®- 
to  obtain  money  by  a  threat  to  send  for  a  constable, 
and  take  the  party  to  prison,  is  not  robbery;  for  the 
threat  of  legal  imprisonment  ought  not  so  to  alarm 
any  mind  as  to  induce  the  person  to  part  with  his 
property. 

Erlb  0.  J. — In  Gascoigne's  Case  (6),  it  was  held 
to  be  robbery  if  a  bailiff  handcuff  a  prisoner  under 
pretence  of  carrying  him  to  prison  with  greater  safety, 
and  by  means  of  this  violence  extort  money. 

Hannay. — Sect.  46  comes  after  sections  (c)  relating 
to  robbery  and  assaults  with  intent  to  commit  robbery, 
and  is  intended  to  provide  for  cases  not  within  the 
preceding  sections. 

£rle  C.  J. — Sects.  40  to  43  relate  to  robbery. 
Sect.  44  relates  to  the  offence  of  sending  letters  de^ 
manding  property  with  menaces.  Then  comes  sect.  45. 
It  would  rather  seem  that  the  statute  is  passing  from 
cases  of  robbery^  and  coming  to  cases  where  money  is 
demanded  with  intent  to  steal  it. 

Mellor  J. — The  prosecutor  followed  the  prisoners 
to  a  gin  shop,  and  gave  them  the  money  there.  Surely 
he  was  not  then  under  the  influence  of  fear. 

Wilde  B. — It  all  comes  to  this,  that  the  prisoners 
say,  "  We  have  a  right  to  distrain,  and  will  distrain,  if 
you  do  not  give  us  money." 

Hannay. — Further,  it  is  not  less  a  demanding,  be* 
cause  the  money  is  actually  given ;  Regina  v.  Norton  (rf). 
It  is  also  submitted  that  the  transaction  does  not 
amount  to  an  obtaining  by  false  pretences,  but  to  a 
larceny.  The  prosecutor  did  not  part  with  the  money 
in  consequence  of  the  false  pretences. 

(a)  2  Leach,  C.  C.  721.  (c)  Sects.  42  &  43. 

\h)  1  Leach,  C.  C.  280.  {d)  8  Car.  &  P.  671. 

VOL.  I.  Z  L.  &  C. 
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1863.  Wilde  B.  —There  may  be  an  obtaining  by  false  pre- 

Waltom'b    tences,  whether  the  victim  parts  with  the  property  from 
^**®'       a  hope  of  benefit  or  from  a  fear  of  detriment. 

Blacebubn  J. — It  can  hardly  be  said  that  the  pro- 
secutor did  not  part  with  his  property  willingly,  seeing 
that  a  policeman  was  present  to  whom  he  might  have 
appealed  for  protection. 

V.  Blackburn,  in  reply. — The  cases  cited  on  the 
other  side  are  all  cases  of  threat  to  do  some  injury  to 
person  or  property.  Here  there  was  nothing  more 
than  a  threat  to  put  legal  process  in  execution.  The 
prosecutor  followed  the  prisoners  to  another  place,  and 
paid  them  the  money  there.  The  menaces  must  be  such 
as  would  avoid  a  deed  obtained  thereby.  In  Sheppard^s 
Touchstone  (a)  it  is  said : — "  If  I  be  imprisoned  at  one 
man's  suit,  (be  the  cause  just  or  not,)  and  being  in 
prison  I  make  an  obligation  or  any  other  deed  to  a 
third  man ;  this  shall  not  be  said  to  be  by  duresse,  but 
is  a  good  deed.  So  if  one  threaten  me  to  take  away 
my  goods,  burn  or  break  my  house,  enter  upon  my  land, 
kill  or  wound  my  father,  mother,  &c.,  or  do  imprison 
any  of  them,  and  thereupon  I  seal  a  deed ;  this  is 
good  and  shall  bind  me.  So  if  one  distrain  my 
beasts,  to  compel  me  to  seal  a  deed,  and  will  not 
deliver  them  unless  I  do  so,  and  threaten  me  that  if  I 
take  the  beasts  again  and  not  seal  the  deed  he  will 
kill  me,  and  thereupon  I  seal  the  deed;  this  is  a 
good  deed  and  shall  bind  me."  Again,  in  Comyns's 
Digest  {h)  it  is  said: — ^^  ^,  perminas.  And  menace 
of  life,  member,  mayhem,  or  imprisonment,  is  sufficient 
to  avoid  a  deed.  But  menace  of  battery  is  not  sufficient 
to  avoid  a  deed;  nor  menace  of  burning  his  houses. 
Or  taking  or  destroying  his  goods;  for  he  may  recover 
damages  for  them." 

Cur.  adv.  vult. 

(a)  Vol.  1,  p.  61.  (b)  Pleader,  2  W.  20. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  297 

The  judgment  of  the  Court  was  delivered,  on  the       1863. 
31st  oi  January^  1863,  by  Walton's 


Case. 


Wilde  B. — The  question  in  this  case  turns  upon 
the  proper  construction  of  the  24  &  25  Vict.  c.  96, 
8.  45.  The  section  is  in  these  words : — "  Whosoever 
shall  with  nfienaces  or  by  force  demand  any  property, 
chattel,  money,  valuable  security,  or  other  valuable 
thing  of  any  person,  with  intent  to  steal  the  same, 
shall  be  guilty  of  felony."  There  are  many  demands 
for  money  or  property  accompanied  by  menaces  or 
threats,  which  are  obviously  not  criminal  nor  in- 
tended to  be  made  so.  Thus,  in  case  of  disputed 
title  to  personal  property,  a  man  may  threaten 
his  opponent  with  personal  violence  if  he  does  not 
relinquish  the  subject  of  dispute,  and  he  would  not  be 
within  the  intention  of  this  statute.  Other  instances 
would  offer  themselves  to  a  little  consideration.  Where 
then  is  the  proper  limit  to  the  operation  of  this  sec- 
tion?— It  is  to  be  found  in  the  words  "with  intent 
to  steal"  There  is-  no  other  restriction  expressed. 
Nothing  is  said  about  "  violence"  in  conjunction  with 
menaces,  still  less  of  violence  to  the  person  as  distinct 
from  violence  to  property.  There  is  no  express  limit, 
except  in  the  words  "  with  intent  to  steal."  Now,  a 
demand  of  money  with  intent  to  steal,  if  successful, 
must  amount  to  stealing.  It  is  impossible  to  imagine 
a  demand  for  money  with  intent  to  steal,  and  the  money 
obtained  upon  that  demand,  and  yet  no  stealing.  The 
question  then  arises  what  are  the  incidents  attending 
the  procurement  of  money  or  property  by  menace  or 
threats  necessary  to  cx)nstitute  stealing.  It  is  said  in 
East  (a) : — "  The  taking  in  all  cases  must  be  against 
or  without  the  consent  of  the  owner  *to  constitute 
larceny  or  robbery."    On  the  other  hand  it  is  said  at 


(a)  2  P.  C.  c.  16,  s.  S,  p.  665. 
2   2 
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1863.  the  same  place,  "A  colourable  gift,  which  in  truth  was 
Waltok'8  extorted  by  fear,  amounts  to  a  taking  and  trespass." 
These  two  passages  of  the  learned  writer,  when  taken 
together,  appear  to  define  the  offence  of  stealing  in  the 
case  of  menaces.  For,  if  a  man  is  induced  to  part  with 
property  through  fear  or  alarm,  he  is  no  longer  acting 
as  a  free  agent,  and  is  no  longer  capable  of  the  consent 
above  referred  to.  And  accordingly,  in  the  cases  cited 
in  argument,  the  threatened  violence,  whether  to  person 
or  property,  was  of  a  character  to  produce  in  a  reason- 
able man  some  degree  of  alarm  or  bodily  fear.  The 
degree  of  such  alarm  may  vary  in  different  cases. 
The  essential  matter  is  that  it  be  of  a  nature  and 
extent  to  unsettle  the  mind  of  the  person  on  whom  it 
operates,  and  take  away  from  his  acts  that  element  of 
free,  voluntary  action  which  alone  constitutes  consent. 
Now,  to  apply  this  principle  to  the  present  case,  a  threat 
or  menace  to  execute  a  distress  warrant  is  not  neces- 
sarily of  a  character  to  excite  either  fear  or  alarm. 
On  the  other  hand,  the  menace  may  be  made  with  such 
gesture  and  demeanour,  or  with  such  unnecessarily 
violent  acts,  or  under  such  circumstances  of  intimida- 
tion as  to  have  that  effect.  And  this  should  be  decided 
by  the  jur}\  Now,  in  this  case  there  was  evidence 
very  proper  to  be  left  to  the  jury  to  raise  the  above 
question.  But  the  Chairman  left  no  such  question  to 
them,  and  directed  them  as  a  matter  of  law  that  the 
conduct  of  the  prisoners  (if  believed)  constituted  a 
menace  within  the  statute.  Our  judgment,  that  this 
conviction  cannot  be  sustained,  is  founded  entirely  on 
this  ground. 

Conviction  quashed. 
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REGINA  V.  WILLIAM  BURGESS.  1863. 


Thb  following  case  was  reserved  by  Mellor  J.  A  part  owner 

The  prisoner  was  convicted  before  me,  at  the  last  may'^b^Ton- 
Assizes. at  Chester^  of  stealing  five  shillings,  alleged  in  ^»c*?.^  °( 
one  count  to  be  the  money  of  David  Bancroft^  and  in  from  the  per- 
the  second  count  to  be  the  monies  of  The  Stockport  c^stoVS 
Industrial  and  Equitable  Co-operative  Society.  and  who  is 

There  was  evidence  that  The  Stockport  Industrial  for  it. 
and  Equitable  Co-operative  Society  was  duly  enrolled;  gomjrVmem- 
but   there  was  no  evidence  that  trustees  had  been  berofa 
appointed  pursuant  to  the  38  &  19  Vict,  c.  63,  ss.  17  ciety"w^ich 
and  18.  ^?'^  ^"^^^  ^ 

the  members, 

The  proceeds  of  the  Society  consisted  of  the  pay-  under  pre- 

ments  of  the  members  in  respect  of  shares  held  by  assisting  the 

them  therein;  and  the  affairs  were  managed  by  a  ^f^t^^ stores^ 

committee  of  shareholders,  of  which  prisoner  was  a  stole  some 

member;  and  under  their  superintendence  the  actual  Se^tlfi^for^ 

duties  of  management  were  performed  by  a  general  ^^^^^*^® 

manager  and  a  treasurer.  was  account- 

The  Society  occupied  several  sets  of  premises  as  that  he  was* 
stores  for  goods,  which  were  provided  from  the  funds  rijght^  con- 
contributed  by  the  members,  and  were  sold  to  members  larcen^mpon 

/•  a.i_     o      •   X  an  indictment 

of  the  Society.  which  laid 

The  New  Burke  Lane  Store  was  under  the  care  of  the  property 

1  •      i  '^^  t**^  store- 

Damd  Bancroft^  a  boy  aged  13;  and  it  was  his  duty  keeper. 
to  sell  the  goods  at  the  store,  and  each  day,  before 
shutting  up,  the  treasurer  called  at  the  store,  and 
stated  an  account  with  Bancroft  of  all  monies  received 
by  the  latter,  giving  to  Bancroft  a  duplicate  of  such 
account  for  his  protection,  and  keeping  the  account  in 
a  book  belonging  to  the  Society. 

On  Christmas  Eve  the  account  had  been  settled  as 
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1863.      usual;  but,  as  the  store  was  kept  open  after  such 
BuBGB8s*s    settlement,  1/.  14*.  6rf.  was  received  by  Bancroft^  and 
^"®'       not  paid  over,  but  remained  in  the  till. 

The  prisoner  had  occasionally  called  at  the  store  to 
assist  Bancroft^  as  he  said;  and,  in  consequence  of 
suspicions  entertained  by  other  members  of  the  com- 
mittee, one  of  them,  on  Christmas  Day^  proceeded  with 
Bancroft  to  the  store,  and,  having  taken  the  monies 
and  marked  a  portion  of  it,  restored  the  money  so 
marked  to  the  till. 

On  the  opening  of  the  store  on  the  26th  of  January^ 
the  prisoner  called  there ;  and,  whilst,  as  he  supposed, 
the  attention  of  the  boy,  Bancroft^  was  occupied  in  his 
business,  the  prisoner  was  seen,  by  a  person  secreted  for 
the  purpose  of  observing  him,  to  take  two  half-crowns 
of  the  marked  money  from  the  till,  and  put  them  into 
his  pocket,  and  go  away. 

Mr.  Giffard^  for  the  prisoner,  objected  that,  as  the 
prisoner  was  a  member  of  the  Society  and  a  share- 
holder in  the  funds,  he  could  not  be  convicted  on 
either  count :  that  the  possession  of  Bancroft  was  the 
possession  of  the  Society;  and  that  the  possession  of 
the  Society  was  the  prisoner's  possession  in  common 
with  the  other  members. 

I  overruled  the  objection,  and  the  case  went  to  the 
jury  on  the  facts,  and  the  prisoner  was  convicted;  but 
I  postponed  the  judgment,  and  discharged  the  prisoner 
on  his  own  recognizances  to  appear  and  receive  sentence 
when  called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal 
whether  the  prisoner  was  rightly  convicted. 

This  case  was  considered,  on  the  25th  of  April^ 
1863,  by  Pollock  C.  B.,  Wightman  J.,  Willlaj^s  J., 
Martin  B.  and  Keating  J. 

No  counsel  appeared  on  either  side. 
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Pollock  C.  B— The  Judges  who  have  considered       1868. 
this  case  are  of  opinion  that  the  conviction  should  be    bubgbss's 
affirmed.     One  of  the  stores  of  the  Society  was  under       ^*^- 
the  care  of  David  Bancroft^  who  was  personally  ac- 
countable for,  and  sufficiently  possessed  of,  the  monies 
he  received  there  to  make  it  a  stealing  from  him  by  the 
prisoner,  although  he  was  a  member  of  the  Society. 

Conviction  affirmed  (a). 

(a)  See  Begina  v.  Wehstery  ante,  p.  77,  which  is  to  the  same  effect. 


REGINA  V.  WILLIAM  JARRALD  and  i868. 

THOMAS  OST.  

The  following  case  was  stated  by  the  Chairman  of  An  indict- 
Quarter  Sessions  for  the  county  of  Suffolk:-'  ^^iTk^s 

At  an  adjourned  Sessions  held  for  the  county  of  ^^l'^;^' 
Suffolk^  at  Bury  St.  Edmunds^  on  the  16th  day  of  bein^  found 
Marchj  in  the  year  of  our  Lord  1863,  William  Jarrald  armeS  with  a 
and  Thomas  Ost  were  tried  upon  the  following  indict-  dangerous 

*  o  and  offensive 

ment : —  weapon  and 

Suffolk  to  wit]     The   jurors  for    our   lady  the  JfthTtent 
Queen  upon  their  oath  present  that  William  Jarrald  ^  ^^^  ^^ 
and  Thomas  Ost  on  the  21st  day  of  February  in  the  building,  and 
year  of  our  Lord  1863  were  found  by  night  to  wit  at  fo^r'^ther^^^^ 
the  hour  of  half  past  three  in  the  morning  of  the  must  specify 
same  day  armed  with  a  certain  dangerous  and  ojQTen-  intended  to 
sive  weapon  and  instrument  to  wit  a  loaded  gun  with  J^t^.™^*^ 
intent  there  to  break  and  enter  a  building  to  wit  a    PerCwouv- 
malting  and  to  commit  a  felony  therein  against  the  must  also 
form  of  the  statute  in  such  case  made  and  provided  ^^^^^\^^ 
and  against  the  peace  of  our  said  lady  the  Queen  her  tended  to  be 

,    ,.       .*  committed. 

crown  and  dignity. 
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1868.  It  having  been  proved  that  the  prisoners  were  found 

Jabrald's  in  a  field  adjoining  to  three  separate  and  distinct 
Case.  maltings,  and  that  they  were  going  in  a  direction 
which  would  lead  them  to  any  one  of  the  three,  the 
maltings  being  the  property  and  in  the  occupation  of 
three  different  owners,  viz.,  Coe^  Ardley  and  Bravr 
whaite,  the  counsel  for  the  prisoners,  at  the  conclusion 
of  the  case  for  the  prosecution,  objected  that  the 
indictment  ought  to  have  stated  the  ownership  of  the 
building  mentioned  and  the  place  where  it  was  situate. 
No  amendment  was  made;  and  the  prisoners  were 
both  found  guilty,  and  each  was  sentenced  to  three 
years  penal  servitude. 

The  question  submitted  for  the  consideration  of  the 
Court  of  Criminal  Appeal  is,  whether,  under  the  cir- 
cumstances above  stated,  the  prisoners  were  rightly 
convicted. 

This  case  was  argued,  on  the  30th  of  May^  1863, 
before  Cockbubn  C.  J.,  Pollock  C.  B.,  Willl^lms  J., 
Crompton  J.  and  Bramwell  B. 

Bulwer^  for  the  prisoner. — This  indictment  is  framed 
under  the  24  &  25  Vict  c.  96,  s.  58,  which  enacts 
that  "  whosoever  shall  be  found  by  night  armed  with 
any  dangerous  or  offensive  weapon  or  instrument 
'whatsoever,  with  intent  to  break  or  enter  into  any 
dwelling-house  or  other  building  whatsoever,  and  to 
commit  any  felony  therein,  shall  be  guilty  of  a  misde- 
meanor." 

CocKBURN  C.  J. — The  question  for  us  seems  to  be, 
whether  the  indictment  must  specify  the  house  into 
which  the  accused  is  intending  to  break. 

Bvlwer — It  is  submitted  that  that  is  not  the  whole 
question,  which  rather  relates  to  the  validity  of  the 
indictment  generally.  The  indictment  is  bad  for  want 
of  local  description. 
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Pollock  C.  B. — There  might  be  the  clearest  evi-      1863. 
dence  that  a  man  was  intending  to  break  into  one  of    jabrald's 
certain  houses,  but  which  house  might  be  uncertain.       ^*®®- 
Is  the  man  to  be  dbpunishable,  because  you  cannot 
ascertain  exactly  which  house  he  is  going  to  break  into  ? 

Crompton  J. — I  feel  a  difficulty  in  saying  that  the 
statute  is  satisfied  by  proving  a  general  burglarious 
intent. 

Bbamwell  B. — Suppose  some  burglars  know  that 
the  people  of  one  house,  out  of  several  lying  near 
together,  are  away  from  home,  but  are  uncertain  which 
the  house  is,  and  intend  to  break  into  the  house  as 
soon  as  they  can  ascertain  which  it  is.  Is  that  an 
offence  within  this  section  ? 

Pollock  C.  B. — Suppose  certain  persons  determine 
to  assassinate  a  messenger,  their  only  reason  for  so 
determining  being  his  employment  as  messenger  on 
that  occasion,  it  might  be  impossible  to  designate  the 
messenger,  yet  surely  they  would*  have  conunitted  an 
offence. 

Crompton  J. — In  conspiracy  there  may  be  a  general 
intent,  as,  for  instance,  to  kill  any  one  who  offers  oppo- 
sition ;  and  there,  of  course,  it  is  impossible  to  specify 
the  persons  whom  the  conspirators  intended  to  kill ; 
but  in  murder  or  burglary  it  is  otherwise.  In  those 
crimes  there  must  be  an  intent  to  murder  some  par- 
ticular individual,  or  to  break  into  some  particular 
house. 

Bvlwer — That  is  so.  It  is  impossible  to  say  that  a 
man  is  going  to  break  into  a  certain  one  of  four  houses, 
when  it  is  unknown  which  he  has  selected  for  his 
enterprize. 

Pollock  C.  B. — The  question  seems  to  resolve  it- 
self into  this — Is  it  necessary  to  specify  the  house, 
with  respect  to  which  the  burglarious  intent  is  con- 
ceived? 
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1863* 

Jab&aij[>*8 

Case. 


Brdwer.—U  this  indictment  is  good,  there  is  nothing 
to  prevent  the  witnesses  giving  evidence  of  one  offence 
committed  in  parish  A.  before  the  grand  jury,  and  of 
another  offence  committed  in  parish  B.  before  the  petty 
jury.  In  ArchboldHs  Criminal  Pleading  a  form  of  indict- 
ment is  given,  which  specifies  the  house  intended  to  be 
broken  into.  If  the  house  were  the  property  of  the 
prisoner,  he  would  have  committed  no  offence.  How 
is  he  to  know  the  house  with  respect  to  which  the 
intent  is  charged,  and  how  is  he  to  prepare  his  defence, 
unless  the  house  is  specified  ? 

Crompton  J. — There  have  been  some  decisions  on  the 
late  Act  for  the  prevention  of  poaching  (a)  which  bear  on 
this  point  (5).  In  the  cases  I  allude  to,  it  was  held  that 
persons  might  be  convicted  under  that  Act,  for  having 
obtained  game  by  unlawfully  going  on  land  in  search 
or  pursuit  of  game,  without  direct  proof  that  they  had 

seize  and  detain  such  game,  article 
or  thing;  and  such  constable  or 
peace  officer  shall  in  such  case 
apply  to  some  justice  of  the  peace 
for  a  summons  citing  such  person 
to  appear  before  two  justices  of  the 
peace  assembled  in  petty  sessions, 
as  provided  in  the  18  &  19  Vict, 
c.  126,  s.  9,  as  far  as  regards  Eng' 
land  and  Ireland^  and  before  a 
sheriff  or  any  two  justices  of  the 
peace  in  Scotland;  and,  if  such 
person  shall  ha^e  obtained  such 
game  hj  unlawfully  going  on  any 
land  in  search  or  pursuit  of  game, 
or  shall  have  used  any  such  article 
or  thing  as  aforesaid  for  unlawfully 
killing  or  taking  game,  or  shall 
have  been  accessory  thereto,  such 
person  shall,  on  being  conyicted 
thereof,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds.** 

(b)  Brown  v.  Turner^  32  L.  J., 
M.  G.  106,  and  Evans  ▼.  BoUeriU^ 
2N.R.70. 


(a)  25  &  26  Vict.  c.  114,  s.  2, 
which  enacts,  that  **It  shall  be 
lawful  for  any  constable  or  peace 
officer  in  any  county,  borough,  or 
place  in  Great  Britain  and  Ireland^  in 
any  highway,  street  or  public  place, 
to  search  any  person  whom  he  may 
have  good  cause  to  suspect  of  coming 
from  any  land  where  he  shall  have 
been  unlawfully  in  search  or  pur- 
suit of  game,  or  any  person  aiding 
or  abetting  such  person,  and  having 
in  his  possession  any  game  unlaw- 
fully obtained,  or  any  gun,  part  of 
gun,  or  nets  or  engines  used  for  the 
killing  or  taking  game,  and  also  to 
stop  and  search  any  cart  or  other 
conveyance  in  or  upon  which  such 
constable  or  peace  officer  shall  have 
good  cause  to  suspect  that  any  such 
game  or  any  such  article  or  thing 
is  being  carried  by  any  such  per- 
son, and,  should  there  be  found 
any  game  or  any  such  article  or 
thing  as  aforesaid  upon  such  per- 
son, cart  or  other  conveyance,  to 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  305 

been  upon  any  particular  land,  if,  from  the  facts  of      1863. 
the  case,  it  was  satisfactorily  established  that  they    jaxraij>'b 
must  have  been  upon  some  land.     The  decision  in  the        ^'**®* 
Queen's  Bench  depended,  so  far  as  I  was  concerned, 
upon  the  peculiar  construction  of  that  statute,  which 
enables  the  constables  to  apprehend  persons  found  in 
the  possession  of  game  at  night.     It  would  be  impos- 
sible, under  those  circumstances,  for  the  constables  to 
ascertain  where  those  persons  had  come  from.     But 
for  that  consideration,  I  should  have  held  that  the 
general  rule  of  construction  prevailed,  and  that  it  was 
necessary  to  specify  the  land. 

Bulwer.— In  Bex  v.  Ridley  (a)  it  was  held  that  an 
indictment  under  the  57  Geo.  3,  c.  90,  charging  a 
person  with  having  entered  into  a  forest,  chase,  &c., 
with  intent  to  destroy  game,  and  being  found  armed  in 
the  night,  must,  in  some  way  or  other,  particularize 
the  place,  on  the  ground  that  the  defendant  has  a 
right  to  know  to  what  specific  place  the  evidence  is 
to  be  directed. 

CocKBURN  C.  J. — That  is  a  local  ojQFence. 

Bulwer. — The  general  rule  in  criminal  pleading  was 
that  all  the  particular  ingredients  of  the  offence  must  be 
stated  with  time  and  place  (b)  ;  and,  although  that  rule 
is  now  relaxed,  it  still  applies  where  local  description 
is  necessary  for  the  purpose  of  identifying  the  crime. 

Pollock  C.  B There  is  the  same  expression  in 

sect.  56,  which  enacts  that  "  Whosoever  shall  break 
and  enter  any  dwelling-house,  &c.,  and  commit  any 
felony  therein,  shall  be  guilty  of  felony."  There  are 
similar  words  in  sect.  57.  It  is  clear  that,  in  any 
indictment  framed  under  these  sections,  the  dwelling- 
house  must  be  specified.  Then,  must  we  not  give  the 
same  meaning  to  the  same  words  in  the  following 
section  ? 

(a)  Rum.  &  R.  515.  (b)  1  SUrkie's  Crim.  Plead.  45. 
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1868.  Crompton  J The  being  found  armed  with  imple- 

jABmAu>*8  ments  of  housebreaking,  with  a  general  intent  to 
^^**®-  commit  burglary,  is  made  punishable  by  another 
clause  in  the  same  section,  which  enacts  that  "  Who- 
soever shall  be  found  by  night,  having  in  his  posses- 
sion, without  lawful  excuse  (the  proof  of  which  excuse 
shall  lie  on  such  person),  any  pick-lock  key,  crow, 
jack,  bit,  or  other  implement  of  housebreaking,  shall 
be  guilty  of  a  misdemeanor.  If,  therefore,  a  man  is 
found  with  an  implement  of  housebreaking  in  his 
possession,  a  general  burglarious  intent  is  sufficient  to 
constitute  the  crime  ;  but,  if  he  is  armed  with  any 
other  weapon,  it  would  seem  that  there  must  be  proof 
of  an  intent  to  break  into  some  particular  house. 

Bulwer. — ^That  is  because  the  picklock  key  and 
other  implements  enumerated  are  implements  of  house- 
breaking, and  prima  fade  go  to  prove  a  burglarious 
intent.     (He  was  then  stopped.) 

Orridge^  for  the  Crown. — This  offence  is  not  local  ; 
and  there  is  not,  therefore,  any  necessity  to  specify  the 
dwelling-house  intended  to  be  broken  into. 

CocKBUEN  C.  J. — 'Must  you  not  identify  it  ?  How 
is  the  prisoner  to  meet  the  charge  ?  Suppose  he  has 
been  out  poaching,  and,  coming  home  with  a  gun,  is 
taken  by  the  police,  and  charged  with  this  offence. 
If  a  definite  intention  to  break  into  some  particular 
house  is  necessary  to  the  completion  of  the  offence, 
you  must  state  that  intention  in  the  indictment. 

Orridge. — This  case  is  analogous  to  the  cases  that 
have  lately  been  decided  on  the  Act  for  the  prevention 
of  poaching. 

Pollock  C.  B. — In  the  game  cases,  the  crime  has 
without  doubt  been  committed,  but  it  is  impossible 
to  say  where.  Here,  however,  the  crime  is  in  the 
intention  ;  and,  if  there  is  not  the  intention  required 
by  the  statute,  that  is,  an  intention  to  break  into  a 
particular  house,  the  crime  is  not  completed. 
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Case. 


Orridge. — In  ArchhoWs  Criminal  Pleading^  it  is  said       1868, 
that  the  being  found  armed  and  the  intent  must  be    Jarbald's 
proved  ;  but  nothing  is  said  about  proving  that  the 
intent  was  directed  to  any  particular  house. 

Crompton  J. — But,  in  the  form  of  indictment  there 
given,  the  house  intended  to  be  broken  into  is  specified ; 
and,  when  it  is  said  that  the  intent  must  be  proved,  it 
is  meant  that  it  must  be  proved  as  laid. 

Orridge. — Suppose  a  man  was  indicted  for  con- 
spiring to  break  into  a  dwelling-house,  it  would  not  be 
necessary  to  specify  the  dwelling-house  in  the  indict- 
ment. 

Cbompton  J. — No  ;  because  the  ojQTence  of  con- 
spiracy would  be  complete,  where  there  was  a  general 
intent  to  break  into  any  dwelling-houses. 

CocKBUBN  C.  J. — This  conviction  cannot  stand. 
The  first  question  is,  what  is  the  ojffence  created  by 
the  statute?  Mr.  Orridge  contends  that]  it  is  the 
being  found  armed,  with  a  general  intent  to  break 
into  a  building, — ^that,  in  fact,  if  a  man  is  found  with 
some  weapon,  of  such  a  nature  that  the  jury  could 
arrive  at  no  other  conclusion  than  that  he  was  intend- 
ing to  commit  burglary,  he  might  be  convicted  of 
being  found  armed  with  intent  to  break  into  a  build- 
ing. That,  in  my  opinion,  is  not  the  ofl^ence  contem- 
plated. There  must  be  a  definite  intention  to  break 
into  some  particular  building.  As  to  whether  there 
must  be  a  further  intention  to  commit  a  particular 
felony  therein,  I  say  nothing.  It  is  enough  to  say 
that  an  indictment  which  charges  an  intent  to  break 
into  a  building,  without  specifying  the  building,  is  not 
suflScient.  In  determining  the  proper  form  of  an 
indictment  for  this  offence  we  must  not  lose  sight  of 
the  old  rules  of  criminal  pleading.  By  our  criminal 
law  the  accused  cannot  obtain  a  new  trial  on  the 
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1863.  ground  of  surprise,  or  on  the  ground  that,  if  he  had 
jAuiXD*8  more  accurately  known  the  offence  with  which  he  was 
charged,  he  could  have  satisfactorily  established  his 
innocence.  Particularity  in  the  indictment  is,  there- 
fore, required.  Both  the  jury  and  the  prisoner  ought 
to  know  precisely  what  the  charge  is,  which  the  former 
have  to  investigate,  and  the  latter  has  to  meet.  This 
indictment  does  not  aflford  the  requisite  information, 
and,  therefore,  the  conviction  must  be  quashed. 

Pollock  C.  B. — I  am  of  the  same  opinion.  It 
certainly  was  not  intended '  that  any  one  who  was 
found  with  a  housebreaking  implement,  of  such  a 
nature  that  no  one  could  doubt  he  was  intending  to 
commit  burglary,  should  be  convicted  under  this  part 
of  sect.  58.  The  possession  of  the  usual  implements  of 
burglary  is  made  punishable  under  the  following  clause. 

Williams  J. — I  am  of  the  same  opinion.  If  the  crime 
consisted  in  the  being  found  armed,  with  a  general 
intention  of  breaking  into  some  building  or  other,  the 
indictment  would  be  good.  The  statute,  however, 
does  not  mean  that,  and,  therefore,  it  is  necessary  to 
ascertain  the  house. 

Ceompton  J. — In  order  to  be  good  the  indictment 
should  charge  an  intent  to  commit  the  crime  upon  a 
definite  dwelling-house ;  and,  probably,  it  should  also 
charge  an  intent  to  commit  a  definite  felony.  For 
myself,  I  am  inclined  to  think  that  the  felony  should 
be  specified.  If  the  indictment  in  this  cas^  has  not 
that  meaning,  it  is  bad ;  if  it  has  that  meaning,  it  was 
not  supported  by  the  evidence.  Where  it  is  wholly 
uncertain  which  of  three  or  of  three  hundred  houses 
— for  there  is  no  diflerence  in  tins  respect — a  man  is 
intending  to  break  into,  a  jury  cannot  find  that  he 
intended  to-'break  into  any  particular  house.  The 
language  of  the  statute  is  clear.  The  words  are 
"any  building."     Then,  the  rules  of  pleading  and 
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the  precedents  shew  that  that  building  must  be  spe-       1863. 
cified.    It  is  said  that  a  general  intent  to  break  into  a    Jabrald's 
building  is  within  the  mischief  of  the  Act.    Assuming 
that  to  be  so,  that  general  intent  is  provided  for  by 
the  following  clause,  which  makes  the  being  found  in 
possession  of  implements  of  housebreaking  punishable. 
There  must  be  an  intent  to  break  into  a  specific  house 
and  commit  a  specific  felony,  which  must  be  alleged 
and  proved  in  the  usual  way. 
BsAMWELL  B.  concurred. 

Conviction  quashed. 


REGINA  V.  LEWIS  LEE.  i863. 


The  following  case  was  stated  by  the  Chainnan  of  i"*  ord«  ^ 
Quarter  Sessions  for  the  county  of  Devonshire.  indictment 

Devon,  to  wit.]      At  the  General  Sessions  of  the  SonJyty"^ 
peace  of  our  lady  the  Queen  held  at  the  Castle  of  ^^^  p^e- 
Exeter,  in  and  for  the  county  of  Devon,  on  Tiiesday,  must  be  a 
the  12th  day  of  May,  in  the  26th  year  of  the  reign  of  JftPf  ^'^ 
our  Sovereign  Lady  Victoria,  by  the  grace  of   God  existing  fact. 
Queen  of  the  United  Kingdom  of  Great  Britain  and  prisoner  ob- 
Ireland,  Defender  of  the  Faith,  and  in  the  year  of  our  ^^j^pfetend!^ 
Lord  1863,  before  Baldwin  Ful/ord,  John  Norihmore,  ingthathe 
Esquires,  and  others  their  companions,  justices  of  our  pay  ilL  rent, 
said  lady  the  Queen,  assigned  to  keep  the  peace  of  our  J^tad'no^* 
said  lady  the  Queen  in  and  for  the  county  aforesaid,  intention  of 
and  also  to  hear  and  determine  divers  felonies,  tres-  but  meant  to 
passes,  and  other  misdemeanors  in  the  said  county  Jff^one**^ 
committed.  *6  tiw  own 

purposes,  it 
was  held 

that  there  was  no  false  pretence  within  the  meaning  of  the  24  &  25   Vict,  c,  96, 

$.  88. 
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1863.  Lewis  Lee  was  indicted  and  tried  for  obtaining 
Lbb's  money  by  false  pretences.  The  following  is  an  extract 
^**®-  of  so  much  of  the  indictment  as  sets  out  the  charge; 
that  "  contriving  and  intending  to  cheat  and  defraud 
he  did  unlawfully  knowingly  and  designedly  falsely  pre- 
tend to  one  James  Oliver  Hill  that  he  the  said  Lewis 
Lee  had  to  pay  his  rent  to  the  squire  meaning  thereby 
Richard  Sommers  Gard  on  the  first  of  March  then 
next  but  as  that  day  was  Sunday  he  had  to  pay  the 
said  rent  on  the  Monday  then  following  and  that  he 
the  said  Lewis  Lee  wanted  ten  pounds  to  make 
up  his  said  rent  by  means  of  which  said  false 
pretence  the  said  Levns  Lee  did  then  and  there 
(to  wit)  on  the  twenty-seventh  day  of  February  in 
the  year  aforesaid  at  Monkton  aforesaid  unlawfully 
obtain  from  the  said  James  Oliver  HiU  ten  pounds 
the  money  of  the  said  James  Oliver  Hill  with  intent 
then  and  there  to  cheat  and  defraud  Whereas  in  truth 
and  in  fact  the  said  Lewis  Lee  had  not  to  pay  his  said 
rent  on  the  first  of  March  then  next  or  on  the  Monday 
then  following  And  whereas  in  truth  and  in  fact  the 
said  Richard  Sommers  Gard  had  not  fixed  with  the 
said  Leuris  Lee  to  pay  his  said  rent  on  the  said  first 
day  of  March  or  on  the  following  day  And  whereas 
in  truth  and  in  fact  the  said  Lewis  Lee  did  not  want 
the  said  ten  pounds  to  make  up  his  said  rent  And 
whereas  in  truth  and  in  fact  the  said  Lewis  Lee  did 
not  on  the  said  first  day  of  March  then  next  or  on  the 
Monday  then  following  or  at  any  other  time  afterwards 
pay  his  said  rent  or  the  said  sum  of  ten  pounds  for 
his  said  rent  And  the  said  Lewis  Lee  at  the  time  he 
so  falsely  pretended  as  aforesaid  well  knew  the  said 
^   pretence  to  be  false." 

The  following  facts  were  proved  in  evidence : — That 
prisoner  was  tenant  to  the  ^dSA  Richard  Sommers  Gard^ 
and  owed  him  180Z.  for  rent,  and  that  he  had  promised 
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Mr.  GardCs  bailiff  to  pay  it  in  February:  That  he  did  1863. 
pay  part  of  it  in  Febraary^  and  promised  to  pay  the  lm^s 
remainder  the  first  week  in  March:  ThsX  James  Oliver  ^"«- 
Hill^  the  prosecutor,  was  also  a  tenant  to  Mr.  Gard^ 
and  lived  in  the  adjoining  farm,  arid,  on  Wednesday^ 
the  25th  February^  he  was  on  the  prisoner's  farm,  and 
saw  there  stock  worth  200/.  or  more :  That  the  prisoner 
had  been  for  some  weeks  in  treaty  with  prosecutor's 
father-in-law  to  let  him  a  field  to  grow  flax,  for  which 
prisoner  asked  him  hi.  an  acre :  Prosecutor's  father-in- 
law  had  offered  him  4/.  lO^.,  and  they  were  to  meet 
on  Monday  or  Tuesday^  the  2nd  or  3rd  of  March^  to 
make  final  settlement.  It  had  been  agreed  that  the 
rent  of  the  field  should  be  paid  thus,  10/.  on  taking 
possession,  10/.  in  May^  1863,  and  the  remainder  when 
the  flax  was  cleared. 

The  prosecutor  owed  prisoner  16/.  IO5.  for  a  heifer 
and  some  hay;  and  on  Friday^  the  27th  February, 
prisoner  called  on  him  in  the  evening  to  settle  the 
debt.  Prosecutor  put  down  two  10/.  notes,  but  the 
prisoner  said  he  could  not  give  change,  upon  which  it 
was  arranged  that  the  prisoner  should  take  one  of  the 
10/.  notes,  and  that  the  balance  should  be  paid  at  the 
Honiton  Market  the  next  day,  which  was  done.  Pri- 
soner then  said,  "  I  am  going  to  pay"  (or  "  I've  got  to 
pay")  "my  rent  to  the  squire  on  the  first  of  il/arcA;  but, 
as  that  is  Sunday,  I  am  going  to  pay  it  the  next  day. 
Will  you  advance  ten  pounds  for  your  father-in-law  on 
the  rent  of  the  flax  field?"  Prosecutor  replied,  "1 
don't  wish  to  be  mixed  up  with  my  father-in-law's 
affairs;  but  you  will  see  him  on  Monday  or  Tuesday , 
when  you  can  make  a  settlement  of  everything." 
Prisoner  then  said,  "  Will  you  lend  me  ten  pounds  till 
Tuesday  or  Wednesday,  and  I  will  give  you  a  note  of 
hand  for  it  to  make  it  all  business-like"?  Prosecutor 
then  lent  him  10/.,  and  prisoner  gave  the  prosecutor  a 

VOL.  I.  A  A  L.  &  c. 
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1863.  formal  promissory  note  for  that  amount.  Prisoner  did 
Lee's  ^ot  say  he  required  the  sum  of  10/.  to  make  up  his  rent; 
Case.  ij^t  ^YiQ  prosecutor  stated  that  he  believed  that  was 
what  he  wanted  it  for.  The  prosecutor  in  his  evi- 
dence stated  that,  if  he  had  not  told  him  he  was  going 
to  pay  his  rent,  he  should  not  have  let  him  have  the 
money. 

It  was  also  proved  that,  for  about  ten  days  previous 
to  the  27th  February^  prisoner  had  made  arrangements 
to  emigrate  to  New  Zealand^  and  had  taken  passage 
for  himself  and  his  family,  and  had  obtained  a  grant 
of  land  there.  That  on  Saturday  evening,  the  28th 
February^  he  and  his  family  privately  left  Monhton  for 
London  to  go  to  New  Zealand^  having  previously 
cleared  off  all  his  effects,  cattle,  corn,  implements,  and 
the  best  of  his  household  furniture.  He  did  not  go  to 
pay  his  rent,  which  is  still  unpaid ;  but,  at  the  time  he 
obtained  the  lOZ.  from  Hill^  he  well  knew  that  he  was 
(as  appeared  from  his  letters  which  were  in  evidence) 
about  to  leave  the  next  day  for  New  Zealand^  and  he 
did  so  leave.  He  was,  however,  apprehended  at  Deal^ 
where  he  was  waiting  for  the  ship  on  board  of  which 
his  family  had  embarked  at  Gfravesendj  he  having  left 
Gravesend  for  fear  of  the  police,  as  appeared  by  his 
letters. 

The  jury  found  the  prisoner  guilty,  and  stated  their 
opinion  that  the  prisoner's  statement  that  he  was  going 
to  pay  his  rent  on  the  Monday  was  a  false  pretence, 
and  that  the  money  was  advanced  on  the  credit  of  that 
false  pretence. 

The  prisoner  was  thereupon  sentenced  to  twelve 
calendar  months  imprisonment  with  hard  labour,  the 
hard  labour  not  to  commence  until  the  decision  of  the 
Criminal  Court  of  Appeal  on  this  case;  and  he  remains 
in  custody  under  this  sentence  as  well  as  under  civil 
process  for  debt. 
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The  Court  agreed  to  submit  the  following  questions       1868. 
for  the  opinion  of  the  Criminal  Court  of  Appeal : —  wi 

1.  Whether  the  indictment  upon  the  face  of  it  shews       ^^' 
a  false  pretence;  and, 

2.  Whether  the  statement  of  the  prisoner,  as  shewn 
in  evidence,  is  a  false  pretence  within  the  meaning  of 
the  88th  section  of  the  24  &  25  Vict.  c.  96. 

This  case  was  considered,  on  the  30th  of  May^  1863, 
by  CocKBUBN  C.  J.,  Pollock  C.  B.,  Williams  J., 
C^OMPTON  J .  and  Bbamwell  B. 

No  counsel  appeared  on  either  side. 

CocKBUBN  C.  J. — We  are  all  agreed  that  the  case 
proved  against  the  prisoner  will  not  warrant  the  con- 
viction. There  is  no  false  pretence  of  any  existing 
fact.  The  pretence  alleged  is  that  he  had  got  to  pay 
his  rent,  while  in  fact  he  had  no  intention  of  paying 
it,  but  meant  to  appropriate  the  money  to  his  own 
purposes.  That  is  not  a  false  pretence  of  an  existing 
fact. 

Conviction  quashed. 


REGINA  V.  SILAS  THOMAS  AND   STEPHEN       1868. 
WILLETT. 

The  following  case  was  reserved  by  Bramwell  B.     An  indict- 
The  two  prisoners  were  tried  before  me  at  Lewes  on  XS^^S 

the  prisonerfl 
did  '*  unlawfully,  wilfully  and  knowingly  conceal**  the  finding  of  certain  treasure 
trove  from  the  knowledge  of  the  Queen  ib  sufficient,  and  it  is  not  necessary  to  allege 
that  the  concealment  was  fraudulent. 

Upon  the  trial  the  eyidence  agdnst  one  of  the  prisoners  was  that  he  bought  treasure 
trove  at  a  nominal  value  for  brass,  and  sold  it  at  its  real  value  as  gold,  and  upon  inquiry 
denied  that  he  done  so. — Beli  (JuBsitante  Wightmak  J.),  that  there  was  evidence  for  the 
jury  that  he  knew  the  gold  to  be  treasure  trove. 

A  A   2 
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1863,       the  accompanying  indictment  and  inquisition.     The 

Thomas's     evidence  given  is  also  herewith.     The  prisoners  were 

Case.       found  guilty ;  but  I  discharged  them  on  bail  to  appear 

and  receive  judgment,  if  necessary,  and  reserved  for 

the  opinion  of  the  Court  of  Criminal  Appeal  two 

questions. 

1st.  Whether  the  indictment  and  inquisition,  or 
either,  are  sufecient  in  law? 

2nd.  Whether  the  evidence  against  both  prisoners, 
or  either,  was  sufficient  to  justify  the  verdict? 

Indictment. 

Sussex  to  wit.]  The  jurors  for  our  lady  the 
Queen  upon  their  oath  present  that  heretofore  and 
before  the  committing  of  the  offence  hereinafter  men- 
tioned to  wit  on  the  twelfth  day  of  January  in 
the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-three  one  William  Butcher  a  labourer 
in  the  employ  of  one  Thomas  Adams  farmer  of  the 
parish  of  Mountjield  in  the  county  of  Sussex  while 
he  the  said  William  Butcher  was  ploughing  in  a 
certain  field  in  the  occupation  of  the  said  Thomas 
Adams  at  the  parish  aforesaid  in  the  county  aforesaid 
did  find  hidden  in  and  under  the  ground  and  soil  of 
the  said  field  certain  treasure  of  gold  of  the  value  of 
five  hundred  pounds  and  upwards  of  lawful  money  of 
Great  Britain  and  which  said  treasure  was  of  ancient 
time  hidden  as  aforesaid  and  the  owner  whereof  at  the 
time  when  the  same  was  so  hidden  as  aforesaid  cannot 
now  be  known  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  our  lady  the 
Queen  in  right  of  her  royal  Crown  and  by  virtue  of 
her  prerogative  royal  is  and  at  the  time  of  the  said 
finding  was  entitled  to  the  said  treasure  so  found  as 
aforesaid  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  SUas  Thomas  of  the 
parish  aforesaid  in  the  county  aforesaid  labourer  and 
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Case. 


Stephen  Willett  of  the  parish  of  Ore  in  the  county  1868, 
aforesaid  labourer  from  the  said  twelfth  day  of  January  Thomas's 
in  the  year  aforesaid  to  the  time  of  taking  this  inqui- 
sition did  unlawfully  wilfully  and  knowingly  conceal 
the  finding  of  the  said  treasure  from  the  knowledge 
of  our  lady  the  Queen  against  the  peace  of  our  said 
lady  the  Queen  her  Crown  and  dignity. 

Inquisition. 

Rape  of  jfflwftw^^^An  inquisition  indented  taken 
Sussex  to  mi.  /for  our  sovereign  lady  the 
Queen  at  the  dwelling-house  of  Richard  Thompson 
known  by  the  name  of  The  John's  Cross  Inn  in  the 
parish  of  Mountjield  in  the  Rape  of  Hastings  in  the 
county  of  Sussex  on  the  twenty-seventh  day  of 
March  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-three  before  me  Nathaniel  Pol- 
hill  KM  gentleman  coroner  for  the  said  Rape  by 
virtue  of  my  said  office  and  of  the  statute  in  that 
case  made  and  provided  upon  the  oaths  of  Isaac 
Mannington^  James  Crouch^  Thomas  BusSy  Robert 
Fuller^  Daniel  Olney^  John  Pinyon^  Edward  Mug- 
geridge^  Thomas  Badcock^  James  Moon,  Richard  Jemp- 
son,  Joseph  Jempson,  George  Hayward  and  Isaac 
Thompson  the  several  persons  whose  names  are  here- 
under written  and  seals  affixed  good  and  lawful  men 
of  the  said  Rape  duly  chosen  and  here  assembled 
before  me  at  the  time  and  place  aforesaid  and  now 
here  duly  sworn  and  charged  to  inquire  on  the  part 
of  and  for  our  sovereign  lady  the  Queen  of  and  con- 
cerning certain  treasure  lately  found  in  the  earth  and 
soil  of  and  in  a  certain  field  situate  and  being  in  the 
said  parish  of  Mountjield  and  in  the  occupation  of  one 
Thomas  Adams  of  the  said  parish  of  Mountjield  farmer 
and  they  the  said  jurors  being  duly  sworn  and  charged 
upon  their  oath  aforesaid  to  inquire  on  the  part  of  our 
said  lady  the  Queen  of  and  concerning  the  said  treasure 
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1863.  as  aforesaid  and  having  heard  evidence  upon  oath 
Thoma8*9  produced  to  them  do  on  their  oath  aforesaid  say  that 
^«*«»  on  the  twelfth  day  of  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-three  WiUiam 
Butcher  of  the  said  parish  of  Mountjield  labourer  being 
employed  by  the  said  Thomas  Adams  in  ploughing  in 
the  said  field  did  then  and  there  find  deposited  hidden 
and  concealed  in  and  under  the  earth  and. soil  of  the 
said  field  in  the  parish  of  Mountfidd  aforesaid  in  the 
Rape  aforesaid  certain  pieces  of  old  gold  of  the  weight 
of  eleven  pounds  or  thereabouts  and  of  the  value  of 
five  hundred  and  thirty  pounds  and  upwards  sterling 
of  current  monies  of  this  realm  and  which  said  pieces 
of  old  gold  were  of  ancient  times  deposited  hidden 
and  concealed  as  aforesaid  and  the  owner  or  owners 
whereof  cannot  now  be  known  and  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  say  that  the 
said  several  pieces  of  old  gold  so  deposited  hidden  con- 
cealed and  found  as  aforesaid  before  and  at  the  time 
of  so  finding  the  same  as  aforesaid  were  and  from 
thence  hitherto  have  been  and  still  are  the  gold  money 
and  property  of  our  said  lady  the  now  Queen  and  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further 
say  that  the  said  WiUiam  Butcher  and  Silas  Thomas 
of  the  said  parish  of  Mountjield  bricklayer  and  Stephen 
Willett  of  the  town  and  port  of  Hastings  cab  proprietor 
from  the  time  of  the  said  finding  until  and  at  the 
time  of  the  taking  of  this  inquisition  at  the  said 
parish  of  Mountjield  in  the  said  Rape  of  Hastings  in 
the  said  county  of  Sussex  concealed  the  said  finding  of 
the  said  several  pieces  of  old  gold  from  me  the  said 
coroner  and  from  our  said  lady  the  Queen  and  did  not 
make  known  the  said  finding  to  any  person  or  persona 
whomsoever  lawfully  authorised  or  empowered  to 
receive  the  said  old  gold  or  the  mformation  respecting 
the  finding  thereof  on  behalf  of  our  said  lady  the 
Queen  and  the  said  jurors  do  further  say  that  the  said 
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WiUiam  Butcher  and  Silas  Thomas  are  now  respec-      1868. 
tively  in  full  life  and  living   in  the  said  parish  of    Thomas's 
Mountfield  in  the  said  Rape  of  Hastings  and  that  the       ^"®- 
said  Stephen  WUlett  is  also  now  in  full  life  and  living 
at    the  town  and  port   of    Hastings  aforesaid     In 
witness  whereof  as  well  I  the  said  coroner  as  the 
jurors  aforesaid  have  to  the  inquisition  set  our  hands 
and  seals  the  day  and  place  first  above  written. 

Nath.  P.  Kell  (l.s.),  Coroner. 

Isaac  Mannington^  James  Crouch        .  (l.s.) 

Foreman   .  ,  (l.s.)  Richard  Jempson  .  (l.s.) 

Daniel  Olney  .  (l.s.)  James  Moon          .  (l.s.) 

Jno.  Pinyon  .  (l.s.)  Isaac  Thomson      .  (l.s.) 

TIu>s.  Buss   .  .  (l.s.)  Joseph  Jempson     .  (l.s.) 

George  Hayward  .  (l.s.)  The  mark  of  + 

Robert  Fuller'  .  (l.s.)  Edward Muggeridge  (l,b.) 

Thomas  Badcock  .  (l.s.) 

Evidence. 

WiUiam  Butcher,']  In  January  last  I  was  in  employ  of  Mr.  Adams — 
He  occupied  a  farm  at  Mountfield — I  was  ploughing  there — In  the  Bam 
Field-^Mj  son  James  was  with  me — ^I  ploughed  up  a  long  piece  of  metal 
— My  share  catched  it  out — As  soon  as  I  catched  hold  of  it,  it  threw  me 
out — I  judge  it  was  17  or  18  inches  deep — I  was  deeper  than  it  had 
been  ploughed  before — Something  stopped  the  plough — It  was  a  long 
piece  of  metal  like  brass — A  trumpet  on  each  end — It  was  doubled  up 
like  this  (a  coil  of  string) — Boy  took  it,  and  laid  it  down — ^I  looked  down, 
and  saw  more  in  bottom  of  furrow,  and  found  more — Some  rings  and 
other  pieces — Two  pieces  about  this  size — Little  rings  and  pieces,  as 
if  c.ut  asunder — Several  pieces,  altogether  near  twenty — My  boy  carried 
them  to  the  bottom  of  the  field— They  remained  till  I  left  ploughing — 
Then  boy  carried  them  home — ^In  the  evening  I  shewed  them  to  wife  and 
others — Next  morning  Brett  saw  them — Then  to  Thomas  Adams  I  shewed 
them-^  Thomasj  the  prisoner,  is  a  bricklayer  at  Mountfield — I  passed 
where  he  was  at  work  at  end  of  that  week — I  said.  Did  you  ever  lay  any- 
thing in  this  field  you  did  not  want  anyone  to  see? — He  said.  No— I  said, 
Because  I  have  found  a  funny  concern — He  said  he  should  like  to  see 
it — He-  came — He  saw  it,  and  sud  he  thought  it  was  some  finery  from  a 
gentleman's  hall  or  parlour — Next  week  I  passed  him  at  work^He  said. 
Have  you  sold  that  old  brass  ? — I  said.  No — He  said,  1  have  a  brother-in- 
law  at  Hastings  who  buys  old  brass.  I  don*t  know  how  much  he  gives^He 
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1863.        ■**^  ^®  should  like  to  see  it  again — He  did  not  come — After  dinner  I 

again  passed  where  he  was  at  work — I  took  two  pieces— Two  which  I  had 

Thomas's  found— The  pieces  I  took  were  a  large  ring  like  this  and  another  like 
a  part  of  this — He  said,  Do  you  mind  leaving  them  ? — ^I  said,  No,  and  left 
them — He  came  towards  dark — He  brought  a  basket  and  a  pair  of  steel- 
yards— He  said,  I  don't  know  much'  about  this ;  but  I'll  give  you  6d,  a 
pound — I  was  agreeable — It  was  weighed — He  said  it  weighed  eleven 
pounds — With  basket  thirteen  pounds — He  paid  for  it  5$.  6rf. — ^He  said. 
If  his  brother-in-law  gave  him  any  more,  he  would  give  it  to  me,  as  he 
knew  I  was  a  poor  fellow — I  heard  no  more  of  it  for  some  time — ^Then 
people  began  to  talk— 1  heard  of  a  letter — People  laughed  and  jeered  at 
me,  and  asked  if  I  had  more  old  brass  to  sell — I  saw  Thomas — I  said, 
Silas,  I  want  to  speak  to  you— He  said,  What,  about  that  old  brass  ? — ^I 
said,  You  don't  act  like  a  man,  and  give  me  more,  as  you  promised — He 
said  he  should  be  at  his  promise,  but  he  had  received  no  more^— He  said 
his  brother-in-law  had  got  it  at  Hastings,  but  did  not  know  whether  it 
was  silver  or  not.  It  might  be  worth  two  or  three  pound,  and  what  there 
is  I'll  give  you  a  part — This  was  some  weeks  after— I  went  to  Thomas  on 
Sunday  morning — He  said  he  had  seen  his  brother-in-law  yesterday. 
And  he  paid  me  5s,  6d.  for  it — He  said,  I  can't  give  you  any  more,  can 
I P — I  said,  No— He  said,  My  brother-in-law  is  at  my  mother's — We  went 
— jTAomiuwent  in,  and  said,  He  is  not  up— I  stayed  some  time,  and  Willett 
came  out — We  three  and  others  were  left  together — He  said,  What  is  this 
disturbance  about  this  old  brass — ^wbat  are  you  dissatisfied  about  P — I 
said  I  did  not  know  I  was  dissatisfied— only  there  was  great  disturbance 
—He  said,  I  paid  Thomas  5s,  6d.  for  it  yesterday — On  that  same  Sunday  I 
found  more  gold — I  went  to  the  field  that  Sunday^  Aaron  Brett  with 
me — I  had  stuck  a  stick  in  the  spot — I  took  a  spade — I  dug  in  same  place 
— I  found  two  pieces  of  metal — Aaron  Brett  picked  them  up — These — 
One  has  been  broken  in  two— I  took  one  piece  to  my  master — Brett  took 
the  other — Remember  Court  sitting  at  BatUe^Before  then,  the  day 
before,  prisoners  came  to  me — Thomas  asked  me  if  master  told  me  I  was 
to  sell  it — I  said,  No — He  said»  Can  you  go  to  Batde  along  with  me  P — I 
Baid,  I'll  lay  my  life  it's  gold — He  said,  We  all  know  that  now —  Willett  was 
near  enough  to  hear. 

Cross-examined. — It  was  on  point  of  share. 

Re-examined. — I  dug  the  other  piece  from  depth  of  18  inches — ^The 
plough  uncovered  the  quantity  not  turned  up — Plough  raked  down  deeper 
this  time. 

James  ButcherJ\  I  was  with  father— I  saw  it  on  plough  share — ^On  the 
tip — Took  it  for  brass. 

Thomas  Adams.']  I  occupy  the  farm — In  January  last  Butcher  was  in 
my  employ — He  shewed  me,  January  13,  at  7  a.m.,  some  metal-  -In  the 
stable — Some  in  rings,  one  a  long  piece — it  stretched  out  nearly  a  yard 
long — It  was  doubled  up  like  a  piece  of  string— On  February  22d  Butcher 
shewed  me  this — He  left  it  with  me— I  gave  it  to  my  father. 

Thomas  Adams,  Sen.]  My  son  gave  me  this  on  February  22d — I  kept 
it  till  i(f(?n<%— Then  I  gave  it  to  Thompson— 1  marked  it— The  M  not 
there  then. 
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Aftron  Brett,  labourer.j  On  January  13th  I  went  to  a  stable — Svtcher        1868, 

brought  metal — ^In  an  old  sack— I  thought  it  brass — Like  what  he  de-  — -;^ j— 

scribed — One  Sunday^  some  time  after,  Butcher  came  to  me — I  went  to      J-homass 
the  field — There  was  a  stick — He  took  a  spade — ^I  a  stick — He  dug,  and 
I  took  out  this  gold — I  kept  the  fiat  piece — ^I  gave  it  to  Sinden^  the 
blacksmith. 

Cross-examined — Hole  14^  inches  deep. 

Re-examined — These  two  pieces  were  7}  inches  below  surface. 

Joseph  Sinden^  blacksmith.]  Brett  brought  me  a  piece  of  metal  on  a 
Monday  morning — These  two^-then  in  one  piece — I  tried  it  with  aqua- 
fortis— ^Found  it  to  be  gold— I  gave  it  to  police — ^I  found  a  letter  on  mj 
premises  a  day  or  two  after — I  opened  it — Thomas  came — I  told  him  I 
had  found  a  letter  respecting  the  metal  found — I  gave  it  to  him — It  was 
directed  to  the  ploughbojs  ofMountfield — It  said  something  about  pitying 
the  ploughboys  ofMountfield  selling  it  for  brass  when  it  was  worth  150/. 

Cross-examined — Thomas  had  said  it  was  not  gold. 

William  Bellj  policeman.]  I  received  these  pieces  from  Joseph  Sinden 
— In  one  piece — No  mark  then  on  it— I  gave  it  to  Thompson. 

Thomas  ChetUe,"]  In  January  last  I  was  in  employ  of  Ray,  jeweller, 
Battle — Thomas  came  early  in  February — He  shewed  me  gold— Part  of  a 
large  ring — ^Bigger  than  this — The  other  looked  as  if  ^Id  had  been  run 
down  in  a  rough  way — He  wanted  to  know  if  It  was  gold — I  said  it  was 
— He  said.  Will  you  buy  it  P — I  said.  In  the  morning,  but  not  by  this  light 
— He  said  there  was  more  of  it — He  said  he  would  come  in  the  morning 
— He  did  not. 

Thomas  BldredJ]  Keep  Half  Moon,  Batde-^Ke  (Thomas)  came  to  my 
house  to  have  refreshments—He  shewed  me  a  piece  of  metal — It  might  be 
in  February — I  think  it  must  be  February — He  asked  my  opinion  what  it 
was— I  said,  Gold — I  said,  If  you  go  to  Mrs.  Ray* s,  she  or  her  assistant  will 
tell  you  what  it  is — He  said,  I  have  been  there — He  said  there  was  con- 
siderable more  of  it— Many  pounds — ^In  long  pieces — And  ornaments — 
He  said  it  was  found  on  a  farm  at  Mountfieldr-^I  think  Taylor's^He  said 
it  had  been  ploughed  up. 

Cross-examined — ^There  were  half-a-dozen  people  there — He  made  no 
secret  of  it — Shewed  it  to  every  body — My  place  may  be  four  miles  from 
Mountfield. 

Farra  Broom,"]  Assistant  to  Broum  ^  Wingrove,  gold  refiners,  Cheap- 
side — A  man  came  to  me  with  gold  to  melt,  January  23d— I  don*t 
speak  with  certainty  to  either  prisoner — The  man  wore  a  beard  and 
moustache — He  produced  gold  from  a  handkerchief — Small  rings  and  two 
lumps  which  had  been  melted  down — May  be  twenty  rings — A  good  many 
pieces— Such  as  we  get  from  Barbary — This  was  about  11 — I  saw  it  put 
in  scales — It  was  sent  to  melting  place — I  left — Man  gave  the  name  of 
Stephen  WiUett. 

Alfred  Clarhe.']  Assistant  to  Browne  jr  Co.— A  man  brought  paper  to 
me  with  gold — Man  thirty-five  years  old — Beard  and  moustache  light — ^I 
paid  for  the  gold  which  was  left  in  the  morning — It  had  been  assayed  and 
weighed — I  gave  a  cheque  on  Glyn's — £529.  13*.  7d, — (read). 

Campbell  Hardy.']    Clerk  to   Olyn  §r  Co.— I  cashed   this  cheque. 
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1868.         Jamary  23d— 4  bank  notes,  ^100  etch— 14429  to  14482— Dtftf.  15, 1862. 
—6  bank  notes,  £\0  each— 80480  to  85.— 9th  Oct.  1862—8  bank  notes, 


Thomas's      ^  each— 84810  to  17— JVcw.  10,  1862— Balance  in  cash. 


Case. 


Scriveiu.']  Manager  of  bank  at  fliw^j^*— Know  I^fcofiww— He  came, 
February  4th,  with  another  person  (Wiliett)-'  WUUtt  asked  if  we  allowed 
interest — We  talked— He  opened  a  deposit  account  and  a  drawing  account 
— Thomas  produced  the  note— ^1 00  paid  in  on  each  account — ^14429  and 
14431  were  paid  in — one  on  deposit  account — one  on  drawing  account, 
dated  15th  Dec.  1862—1  changed  14430. 

Frank  Benitz.']  Cashier  in  London  and  CouMty  Banky  Haetmge-^anuary 
27th,  a  person  opened  an  account  there—  TFt&tf— Wore  a  moustache — He 
paid  in  ^150  to  a  deposit  account— 5  XI 0—80430,  1,  2,  4,  5— £100— 
14432— December  15,  1862— In  the  name  of  WiSett^  jun.— Monej  was 
drawn  out  March  27. 

John  Thompeon.^  Supermtendant,  Batde — February  23d,  I  went  to 
RoberUbndge—Receiyed  this  round  piece  of  gold — The  mark  M  was  put 
on  some  time  afler — I  went  to  Thomais  house — AfVer  ten  at  night — I 
called  him  out — I  said.  What  have  you  done  with  the  metal  bought  of 
Butcher  f — He  said,  Ihaye  sold  it  to  my  brother-in-law,  WiUett  of  Hastings 
— I  said,  Do  you  know  it  is  reported  to  be  gold  ? — He  said,  1  don't  know.  I 
bought  it  and  sold^t  for  brass.  I  gave  5s.  6d.  for  it,  and  my  brother-in-law 
gave  me  the  same — I  said.  To  whom  has  he  sold  it? — He  said,  I  don't  think 
he  has  sold  it.  I  think  he  has  it  now — ^Next  morning  I  went  to  WUietts — 
Asked  his  name,  and  if  he  had  a  brother-in-law,  Siias  Thomas^  at  Moiait' 
Jield^^'He  said,  Yes— He  had  a  moustache — ^I  said,  I  am  a  Superintendant, 
and  have  come  to  ask  if  you  have  not  bought  metal — He  said,  Tes,  and  I 
hare  disposed  of  it — ^He  again  said,  I  hare  disposed  of  it — More  than 
once — He  said,  I  bought  it  for  brass,  and  sold  it  for  brass— I  gaye  Qd.  a 
pound  for  it,  and  sold  it  for  B^d. — He  said,  I  ought  to  know  what  gold 
is,  I  have  been  to  California. 

Cross-examined — He  wore  a  beard — I  took  him  then. 

This  case  was  argued,  on  the  14th  of  November, 
1863,  before  Erle  C.  J.,  Wightman  J.,  Wd^liams  J., 
Mabtin  B.  and  Bramwell  B. 

No  Counsel  appeared  for  the  prisoners. 

Denman  Q.  C.  {Hance  with  him),  for  the  Crown. — 
Two  objections  were  taken  on  behalf  of  the  prisoners 
at  the  trial. — First,  that  the  indictment  and  inquisition 
do  not  allege  that  the  concealment  was  fraudulent; 
secondly,  that  the  whole  transaction  was  openly  talked 
about  by  the  prisoners,  which  rebutted  the  notion  of 
concealment   altogether.     The  first  objection    rests 
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Case. 


upon  a  passage  in  Cokeys  Srd  Institute  (a),  where  it  is  1868. 
»aid  that  "  Treasure  trove  is  when  any  gold  or  silver  Thomases 
in  coin,  plate  or  bullyon,  hath  been  of  ancient  time 
hidden,  wheresoever  it  be  found,  whereof  no  person 
can  prove  any  property,  it  doth  belong  to  the  king, 
or  to  some  lord  or  other  by  the  king's  grant  or 
prescription.  •  •  •  It  appeareth  by  GlarwUl  and 
Bractarij  also,  that  occtdtatio  thesauri  inventi  fraudulosa 
was  such  an  offence  as  was  punished  by  death.  But 
it  hath  been  resolved,  that  the  punishment  for  con- 
cealment of  treasure  trove  is  by  fine  and  imprison* 
ment,  and  not  of  life  and  member.  The  charge 
thereof  belongeth  to  the  coroner  as  appeareth  by  the 
statute  de  officio  coronatoris,  anno  4  Ed.  1."  "  Frau- 
duloaa^^  here  means  nothing  more  than  ^^  unlawfully, 
knowingly  and  wilfully,"  and  the  indictment,  therefore, 
is  good.  The  word  ^^  Fraudubsa^^  occurs  twice  in 
GlanviBe.  First  in  bk.  1,  c.  2,  where  among  pladta 
qam  pertinent  ad  ccranam  domini  regis  we  find  ''  occtd- 
tatio inventi  thesauri  fraudulosa;''  and,  secondly,  in 
bk.  14,  c.  2,  where  it  is  said  ^^placitum  de  occtdtatione 
inventi  thesauri  fraudulosft,  ubicertus  apparet  accusator^ 
modo  et  ordine  prcedicHs  solet  tractari.''  It  is  also 
found  in  Braeton  (6),  Est  inter  ccetera gravis prcesumptio 
contra  regem  et  dignitatem  et  coronam  suam^  qaoe  quidem 
est  quasi  crimen  furti^  scilicet  occtdtatio  thesauri  inventi 
fraudulosa."  In  Fleta  the  epithet  fraudulenter  is 
used  (c),  "  Est  eiiam  qucedam  species  criminis  quceprcB- 
sumptuosa  est  mali^  mortem  tamen  non  indudtj  licet 
carceris  inclusionem  gravemque  redemptionem^  quce  est 
inventio  thesauri  fraudulenter  occultati^  nee  refert  quo 
locOj  secundum  suam  definiHonem^  quce  talis  est.^^  Britton 
substitutes  the  word  ^^ malice''  for  ^^fraudulenter''  (d). 
En  droit  de  tresor  musce  en  terre  troue^  ^c,  soit  ansi 

(a)  Page  132.  (c)  Bk.  1,  o.  43. 

(6)  Bk.  3,  c  3,  f.  3,  p.  119.  (d)  C.  17. 
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1863.  ententiuement  enquis^  (^c.  Et  volona  que  home  que  le 
Thoma8*8  trouera  en  terre,  en  face  hasUuement  a  sauer  al  coroner 
del  pays  ou  a  bailiffsj  et  le  coroner  sauna  delaye  voet 
enquer  si  viens  en  soit  alloyne^  et  par  que^  et  ceo  que 
purr  a  estre  troue  soitsauue  a  nostre  oes,  et  les  alloynours 
soient  my  spar  meynprise  iesques  en  eyre  de  Justices  (a) ; 
et  adonques  volons  nous  que^  si  nos  Justices  pussent 
atteindre  malice  en  les  alloynours^  que  les  alloynours 
soient  punys  par  prison  et  par  fyn.  Et  si  nul  malice 
ne  soit  troue,  adonques  soient  punys  par  simples  amer- 
ciamentes"  The  word  ^'musce^^  means  not  only  a 
mere  physical  hiding,  but  also  a  concealing  from  know- 
ledge (6).  In  the  Myrror  of  Justice  (c),  it  is  said 
that  the  enquiry  after  treasure  trove  belongs  to  the 
coroner;  and  the  4  Ed.  1,  c.  2,  De  officio  coronatoris, 
is  to  the  same  eflfect.  In  the  Myrror  of  Justice  {d\ 
several  answers  are  given  to  a  claim  on  the  part  of  the 
crown  of  treasure  trove,  as  that  the  king  had  granted 
the  privilege  to  the  lord,  or  that  the  treasure  had 
been  placed  where  it  was  found  by  the  informer. 
Staunforde{e)  recites  the  passages  from  jB^'acfon  already 
quoted,  and  adds,  "  Nota  que  Bracton  icy  dechra  que 
le  moucher  de  tresure  troue  est  gravis  presumptio  et 
quasi  crimen  furii^  From  ancient  time,  then,  the 
substance  of  the  oflTence  seems  to  be  the  mere  con- 
cealment of  the  finding  of  hidden  treasure.     So,  in 

(a)  *^  Salomon  de  Rossay  a  Justice  at  Melton  in  Leicestershire^  to  wit, 

in  Eire,  came  to  the  Exchequer,  silver  plates  and  chippings  of  the 

and   delivered    to    the   Treasurer  old    money;    which    he    sold  for 

and  Chamberlains  two  gold  rings  xv.  1.  xx.  d.  halfpenny ;  which  sum 

of  forty-three  penny  weight,  being  he  paid  at  the  Exchequer  by  tally 

trovure  (or  treasure  trove)  found  now  produced.**    Madax  JExch.  2nd 

in   the  Eire  of  the  said  Salomon  ed.,  vol.  1.,  pp.  342,  348,  c.  x.,  s.  8. 
in  Devonshire,    They  were  prized         (b)  Musce,  musee,  musse,  mucha, 

before  the  Barons  at  xxj.  s.  vj.  d.  concealed,    Kelham's  Norman  Diet, 

Philipp  de  WHehy,  a  Baron  of  the  sub  voc. 
Exchequer,  came  before  the  Barons         (c)  C,  1,  s.  12. 
there,  and  acknowledged  that  he         (d)  C.  3,  s.  28. 
had  received  certain  treasure  trove         (e)  Lib.  1,  c.  42. 
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Chitty^  Prerogative  of  0ie  Croum  (a) :  "  It  is  the  duty  1868. 
of  every  person  who  finds  any  treasure  to  make  it  Thomas's 
known  to  the  coroners  of  the  county.  The  punish- 
ment for  <x>ncealing  it  is  fine  and  imprisonment."  The 
only  precedent  to  be  found  is  an  inquisition  drawn  by 
Sir  /.  Scarlett^  then  counsel  to  the  Treasury,  of  which 
the  present  one  is  a  copy,  with  the  addition  of  the 
words  "  unlawfully  and  wilfully."  It  is  clear,  therefore, 
^^  fravdvlosa^^  is  equivalent  to  "  knowingly  and  unlaw- 
fully," and  only  means  a  concealment  without  lawful 
excuse,  and  in  that  sense  both  the  defendants  have 
committed  an  offence,  for  they  had  actual  possession 
of  the  gold,  knew  it  was  treasure  trove,  concealed  the 
finding,  and  told  falsehoods  about  it.  What  is  re- 
quired is  that  the  finding  should  be  made  known  to 
the  king,  who  is  entitled  to  this  hidden  treasure  not 
only  in  England^  but  in  all  Europe^  or  as  Grotius  ex- 
presses it  (&),  the  right  of  the  Crown  to  treasure  trove 
is  ^^jus  commune  et  quasi  gentium. "  The  object  of  the  law 
is  clear,  and  the  reason  for  it  is  that,  no  one  being  hurt  by 
the  loss  of  such  treasure,  it  belongs  to  the  King  for  the 
good  of  the  kingdom.  That  the  concealment  from  the 
King  is  the  ofience  is  plain  from  the  following  passage 
in  Blackstone  (c) : — "  To  the  same  original  may  in  part 
be  referred  the  revenue  of  treasure  trove  (derived  from 
the  French  word  *'  trouver,"  to  find),  called  in  Latin 
"  thesaurus  invenius,^^  that  is  where  any  money  or  coin, 
gold,  silver,  plate  or  bullion,  is  found  hidden  in  the 
earth,  or  other  private  place,  the  owner  thereof  being 
unknown,  in  which  case  the  treasure  belongs  to  the 
King.  In  England^  therefore,  as  among  the  feudists, 
the  punishment  of  such  as  concealed  from  the  King  the 
finding  of  hidden  treasure  was  formerly  no  less  than 
death;  but  now  it  is  only  fine  and  imprisonment." 

(a)  Page  153.  c.  8,  s.  7. 

(&)  De  jure  belli  et  pacis,  bk.  2,         (c)  Vol.  1,  pp.  295,  296. 
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1863.  Bramwell  B Is  there  any  evidence  that  WiUett 

Thomas's    knew  the  gold  to  be  treasure  trove? 
^*^*  Denman. — WiUett  was  within  hearing  when  Thomas 

spoke  to  Butcher^  the  finder,  about  it;  he  knew  it  was 
gold;  he  gave  hs.  Qd.  for  it,  and  he  afterwards  told 
falsehoods  about  it. 

Rihton^  although  not  instructed,  asked  to  be  heard 
on  the  prisoners'  behalf,  having  been  their  counsel  at 
the  trial. 

Erle  C.  J. — That  cannot  be  done  without  the  pri- 
soners' consent,  and  they  are  not  here  to  give  it. 

Mabtin  B. — ^Have  you  any  authority  that  the 
word  "fraudulent"  must  be  used  in  the  indictment  ? 
You  may  cite  that  as  amicus  curice^  but  we  cannot 
hear  you  argue. 

Rihton  cited  Regina  v.  Fkzsimxms  (a),  in  which  it 
was  held  that  an  indictment  for  a  statutable  misde- 
meanor for  driving  away  cattle  under  colour  of  a  civil 
bill  decree,,  bet  ween  sunset  and  sunrise,  against  the 
form  of  the  statute,  &c.,  should  aver  that  the  party 
did  so  fraudulently. 

Erle  C.  J. — We  are  all  of  opinion  that  this  con- 
viction is  good.  It  is  not  essential  that  the  indict- 
ment should  allege  the  concealment  to  be  fraudulent. 
Some  of  the  old  authorities  describe  the  offence  as 
occuUatio  fraudulosa^  while  others  use  somewhat  dif- 
ferent language,  shewing  that  those  words  simply 
mean  that  the  concealment  must  be  with  knowledge 
that  the  property  concealed  is  treasure  and  without 
excuse.  It  is  true  that,  where  a  statute,  after  de- 
scribing an  offence,  gives  a  short  form  of  indictment, 
and  enacts  that  that  shall  be  a  sufficient  statement  of 
the  offence,  the  form  must  be  followed  in  its  entirety. 
If  the  form  is  altered,  the  benefit  of  the  Act  is  lost; 

(fl)  4  Cox  Crim.  Cas.246. 
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but  that  is  not  the  case  here.     The  law  is  clear  that       1868. 
the  Queen  has  a  right  to  treasure  trove,  and  the     Thomab*8 
finder  must  not  hinder  the  finding  from  becoming       ^"®* 
known.     The  facts  here  are  that  Bvicher  is  an  inno- 
cent finder,  and  thinks  the  treasure  trove  is  brass. 
The  prisoners,  on  the  other  hand,  knowing  it  to  be 
gold,  and  how  it  has  been  found,  take  it  as  brass,  and 
sell  it  as  gold,  and  tell  falsehoods,  in  order  to  conceal 
the  transaction.     It  is  clear  from  the  evidence  that 
Thomas  knew  how  it  had  been  found,  and  it  may  be 
inferred  that  WiUett  did  from  his  telling  falsehoods  as 
to  the  manner  in  which  he  had  disposed  of  it. 

WiQHTMAN  J. — I  am  of  the  same  opinion  as  to  the 
sufficiency  of  the  indictment.  I  am  not,  however, 
quite  satisfied  that  WiUett  knew  that  the  gold  had  been 
found.  The  evidence  might  have  been  sufficient  to 
lead  a  jury  to  infer  guilty  knowledge  upon  an  indict- 
ment for  receiving  the  gold  knowing  it  to  have  been 
stolen,  but  I  am  not  satisfied  that  there  was  evidence 
that  he  knew  the  gold  had  been  found.  However,  as 
my  Brothers  are  of  a  different  opinion,  I  will  say  no 
more. 

Williams  J. — I  am  of  the  same  opinion  as  the 
Lord  Chief  Justice.  I  think  that  there  was  evidence 
to  go  to  the  jury  that  WiUett  knew  the  gold  had  been 
found.  In  addition  to  the  direct  evidence  already 
referred  to,  there  was  the  extraordinary  and  significant 
nature  of  the  things  themselves. 

Mabtin  B. — I  am  of  the  same  opinion.  The  alle- 
gations in  the  indictment  correspond  entirely  with  the 
description  of  the  offence  contained  in  the  third  Inati- 
tute.  There  is  no  authority  that  the  word  "  fraudu- 
lent" is  essential  to  the  validity  of  the  indictment.  The 
case  cited  by  Mr.  Ribton  is  not  in  point.  I  am  inclined 
to  think  that  the  first  person  who  conceals  the  treasure 
is  guilty,  and  not  those  into  whose  possession  it  comes 
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1863.  subsequently.  If,  therefore,  Butcher  had  known  that 
Thomas's  the  treasure  was  gold,  I  should  have  doubted  whether  the 
Case.  prisoners  could  have  been  convicted.  Here,  however, 
it  is  clear  that  Butcher  was  an  innocent  agent.  With 
regard  to  WUlett^  the  question  for  us  is  whether  there 
is  evidence  to  go  to  the  jury,  and  I  cannot  say  there 
is  not,  although,  if  I  had  been  on  the  jury,  I  might 
have  given  way  to  the  doubt  suggested  by  my  Brother 

WlGHTMAN. 

Bbamwell  B. — I  am  of  the  same  opinion.  I  think 
there  was  ample  evidence  against  Willett,  He  says 
that  he  bought  the  gold  for  brass  and  sold  it  for  brass. 
That  was  untrue,  and  shewed  that  he  knew  there  was 
something  wrong  about  the  transaction.  Then,  it 
seems  only  reasonable  to  infer  that  this  guilty  know- 
ledge of  his  was  a  guilty  knowledge  of  the  offence 
.which  had  actually  been  committed. 

Conviction  affirmed. 


1863.  REGINA  V.  GEORGE  THALLMAN. 


The  prisoner  The  following  case  was  stated  by  the  Deputy  As- 

exfxwed  ^im-  sistant  Judge  of  the  Middlesex  Sessions, 

self  on  the  Xhe  prisoner  was  tried  before  me,  in  the  second 

house  in  Court,  at  the  Middlesex  Sessions,  on  the  25th  of  August 

thelack™  ^^s*?  ^^  *^  indictment   which  charged  that  he  in  a 

windows  of  certain  open  and  public  place  that  is  to  say  on  the 

several  other  . 

houses,  and  roof  of  the  dwelling  house  of  one  G,  H.  Cook  situate 
se^  W^seven  ^^  ^  Certain  open  and  public  street  and  common  high- 
persons  from  way  called  Albemarle  Street  in  the   parish  of  Saint 

one  of  those 

windows,  George  Hanover  Square  and  near  the  dwelling  houses 

but  he  could 

not  be  seen 

from  any  nublic  highway. — Held^  that  the  place  where  the  prisoner  exposed  himself  was 

a  public  place,  and  that  he  had  committed  an  indictable  misdemeanor. 
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of  divers  of  the  liege  subjects  of  the  Queen  situate  in  1863. 
that  parish  and  also  in  and  near  the  said  open  and  Thallman's 
public  street  and  common  highway  called  Albemarle  ^**®* 
Street  and  within  the  sight  and  view  of  Elizabeth 
Aulsebrook  and  Mary  Day  and  of  many  other  of  the 
liege  subjects  of  the  Queen  there  residing  and  dwelling 
and  along  and  through  the  open  and  public  street  and 
common  highway  there  going  returning  passing  and 
repassing  did  unlawfully  wilfully  publicly  and  inde- 
cently expose  his  person  and  private  parts  naked  and 
did  continue  on  the  roof  of  the  said  dwelling  house 
and  near  the  dwelling  houses  aforesaid  &c.  &c.  with 
his  person  exposed  &c.  for  the  space  of  twenty  minutes 
to  the  great  damage  and  common  nuisance  of  the  said 
E.  A.  and  M.  D.  and  of  all  other  the  liege  subjects  of 
the  Queen  then  and  there  being  and  then  and  there 
residing  and  dwelling  and  along  and  through  the  open 
and  public  street  and  common  highway  aforesaid  going 
returning  passing  and  repassing  and  agsiinst  the  peace 
&c. 

The  prisoner  lived  as  a  servant  at  a  house,  No.  4, 
in  Albemarle  Street^  Piccadilly^  and  on  the  31st  of  July^ 
while  several  female  servants  belonging  to  a  Club-house 
were  going  to  bed,  about  11  at  night,  in  a  room  at 
the  back  of  the  house.  No.  11,  in  Stafford  Street^  the 
prisoner  passed  along  the  roofs  of  the  houses,  and 
exposed  himself  on  that  of  No.  6,  Albemarle  Street^ 
which  was  exactly  opposite  the  window  of  the  room 
where  the  females  were.  He  was  almost  entirely 
naked,  and  exposed  his  person.  They  mentioned  the 
circumstance  to  the  other  servants,  but  were  scarcely 
credited.  On  the  following  night  the  prisoner  again 
appeared,  and  exposed  himself  in  a  most  indecent 
manner,  remaining  on  the  roof  for  about  ten  minutes. 
The  head  waiter  of  the  Club  was  sent  for,  and  also  a 
policeman,  both  of  whom  saw  the  exposure,  making, 

VOL.  I.  B  B  L.  &  c. 
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1863.  with  five  females  who  were  present,  seven  persons 
Thallmaw's  before  whom,  on  this  occasion,  the  exposure  took 
place. 

The  house  out  of  which  the  prisoner  came,  as  well 
as  that  from  which  the  witnesses  saw  him,  were  situate 
in  public  streets;  but  that  part  of  the  roofs  of  the 
different  houses  along  which  the  prisoner  walked  did 
not  face  the  public  street,  and  his  acts  could  not  be 
seen  by  persons  passing  along  those  streets,  but  they 
could  be  seen  from  the  back  windows,  not  only  of 
houses  in  Albemarle  Street  and  Stafford  Street,  but  also 
from  those  of  several  houses  in  Bond  Street. 

The  prisoner's  counsel  submitted  that  the  roofs  of 
the  houses  did  not  constitute  a  public  place,  and  that 
the  exposure,  in  the  presence  of  the  different  persons 
as  described,  did  not  amount  to  a  public  exposure 
so  as  to  make  the  prisoner'guilty  of  [the  common  law 
misdemeanor. 

The  case  was  not  argued  before  me,  but  it  was 
suggested  by  the  counsel  on  both  sides  that  it  should 
be  reserved  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  and  argued  there.  I  consented  to  that  course, 
being  desirous  that  the  point  should  be  settled  by 
competent  authority ;  and  I  told  the  jury  that,  in  my 
opinion,  the  place  and  the  exposure  were  sufficiently 
public  to  bring  the  acts  of  the  prisoner  within  the  law, 
if  they  should  be  of  opinion  that  he  exposed  himself, 
in  fact,  indecently,  wilfully,  and  intentionally. 

The  jury  found  him  guilty.  The  question  for 
the  determination  of  your  Lordships  is,  whether  I  was 
right  in  so  ruling.  If  I  was,  the  verdict  is  to  stand ; 
otherwise,  not. 

The  prisoner,  not  being  able  to  find  bail,  is  in  prison, 
awaiting  the  decision  of  your  Lordships. 

This  case  was  argued,  on  the  14th  of  November^ 
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1863,  before  Erlb  C.  J-,  WiGHTBiAN  J.,  Williams  J,,      1863. 
Martin  B.  and  Bramwell  B.  XHixucAN's 

J.  Best  (Besley  with  him),  for  the  prisoner.— It  is 
submitted  that  the  exposure  must  be  in  a  public  place, 
and  that  the  part  of  the  house  on  which  the  prisoner 
exposed  himself,  in  this  case,  not  being  visible  to  any- 
one going  along  the  streets,  was  not  a  public  place. 
In  Regina  v.  Orchard  (a)  it  was  decided  that  an  urinal 
situated  in  an  open  market  was  not  a  public  place  for 
the  purpose  of  an  indictment  of  this  nature.  All  the 
cases,  beginning  with  Sedlejfs  Case  (6),  shew  that  the 
place  m  st  be  public  (c). 

Mabtin  B. — Surely,  if  the  people  in  twenty  or 
thirty  houses  round  could  see  it,  it  is  a  sufficiently 
public  place.     • 

Eele  C.  J. — "  Public  place"  does  not  mean  a  public 
highway.  We  are  all  of  opinion  that  here  there 
was  abundant  publicity,  and  that  the  conviction  was 
right. 

F.  H.  Leuns  appeared  for  the  prosecution,  but  was 
not  called  upon  to  argue. 

Conviction  affirmed  (d). 

(a)  3  Cox  Grim.  Gas.  248.  in  which  it  was  held  that  it  is  an 

(h)  Siderfin  Rep.  pt.  1,  p.  168.  indictable  offence  for  a  man    to 

(c)  See  also  Regtm  ▼.  EUiat,  undress  himself  on  the  beach,  and 
antiil  p.  103,  where  most  of  the  to  bathe  in  the  sea,  near  inhabited 
cases  on  this  subject  are  reyiewed.  houses  from  which  he  maj  be  dis" 

(d)  This  case  somewhat  resem*  tinctljr  seen, 
bles  Rex  ▼.  Crunden^  2  Campb.  89, 
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Thetakii^ 
of  a  '*  posi- 
tive'* impres- 
Bion  of  a 
note  on  glass 
bj  means  of 
the  photo- 
graphic 
process  is  a 
"making" 
of  a  note 
within  the 
meaning  of 
the  24  &  25 
Viet,  e,  98,  *. 
19,  although 
the  impres- 
sion so  taken 
is  evanescent, 
and  although 
it  cannot  be 
printed  or 
engraved 
from  until 
it  has  been 
converted 
into  a 
"  negative.'* 


REGINA  V.  PETER  RINALDI. 

The  following  case  was  reserved  by  Keating  J. 

Peter  Rinaldi  was  tried  before  me,  at  the  last  August 
Session  of  the  Central  Criminal  Court,  upon  an  indict- 
ment framed  upon  the  statute  24  &  25  Vkt.  c.  98, 
8.  19,  which  charged  that  he  did  feloniously,  &c., 
"  make  upon  a  certain  plate,  to  wit  a  plate  of  glass," 
&c,,  an  Austrian  not«  for  the  payment  of  one  gulden. 
The  indictment  in  Court  may  be  considered  part  of 
this  case  (a). 


(a)  The  following  is  a  copj  of 
the  indictment : — 

Central  Criminal  Court  to  wit.] 
The  jurors  for  our  sovereign  lady 
the  Queen  upon  their  oath  present 
that  in  a  certain  foreign  State  that 
is  to  say  the  empire  of  Austria  for 
a  long  time  previously  to  the  com- 
mission of  the  felony  and  offence 
hereinafter  charged  and  at  the  time 
when  the  said  felony  and  offence 
was  committed  and  since  hitherto 
and  up  to  the  present  time  divers 
undertakings  for  payment  of  money 
of  the  said  foreign  State  that  is  to 
say  the  said  empire  o{  Austria  were 
made  issued  n^;otiated  alid  circu- 
lated and  were  lawfully  current  in 
the  said  foreign  State  and  that  the 
said  undertakings  for  payment  of 
money  were  and  each  of  them  re- 
spectively was  during  all  the  time 
aforesaid  made  issued  negotiated 
and  circulated  and  were  current  as 
aforesaid  for  payment  of  a  certain 
amount  of  foreign  money  that  is  to 
say  for  payment  of  one  piece  of  coin 
called  a  gulden  of  the  ciurrency  of 
the  said  foreign  State  to  wit  the 
empire  of  Austria  the  said  piece 


of  coin  being  lawfully  current  in 
'the  said  foreign  State  and  being 
during  all  the  time  aforesaid  of 
great  value  to  wit  each  gulden 
being  of  the  value  of  two  shillings 
in  English  money  and  each  of  the 
said  undertakings  for  the  payment 
of  money  being  for  the  payment  of 
one  gulden  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  Peter  Rinaldi 
late  of  the  city  of  London  labourer 
well  knowing  the  premises  and 
whilst  the  said  undertakings  were 
so  as  aforesaid  lawfully  current  in 
the  said  foreign  State  to  wit  the 
empire  of  Austria  as  aforesaid  to 
wit  on  the  twenty  third  day  ofJune 
in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty  three 
in  the  city  of  London  and  within  the 
jurisdiction  of  the  Central  Criminal 
Court  wilfully  and  feloniously  and 
without  the  authority  of  the  said 
foreign  State  and  without  lawful 
authority  and  without  lawful  excuse 
did  make  upon  a  certain  plate  to 
wit  a  plate  of  glass  an  undertaking 
for  payment  of  money  to  wit  for 
payment  of  one  gulden  purporting 
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It  was  proved  that  the  prisoner  employed  a  photo- 
grapher to  counterfeit  Austrian  bank  notes,  his  direc- 


to  be  one  of  the  said  undertakings 
for  payment  of  monej  of  the  foreign 
State  aforesaid  to  wit  the  said 
empire  of  Austria  so  made  issued 
negotiated  and  circulated  and  law- 
fully current  in  the  said  foreign 
State  as  aforesaid  against  the  form 
of  the  statute  in  such  case  made 
and  provided  and  against  the  peace 
of  our  sovereign  ladj  the  Queen 
her  Crown  and  dignity. 

2nd  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  before  and  at 
the  time  of  the  committing  of  the 
felony  and  offence  hereinafter  next 
charged  and  from  thence  hitherto 
divers  undertakings  for  payment  of 
money  of  a  certain  body  corporate 
recognized  by  a  certain  foreign' 
Prince  to  wit  Francis  Joseph  Em- 
peror of  Austria  and  by  a  certain 
foreign  State  to  wit  the  empire  of 
Austria  were  made  issued  nego- 
tiated and  circtdated  and  were  law- 
fully current  in  a  certain  foreign 
State  to  wit  the  empire  of  Austria 
for  payment  of  a  certain  amount  of 
foreign  money  that  is  to  say  for  the 
payment  of  one  piece  of  coin  called 
a  gulden  of  the  currency  of  the  said 
State  the  said  piece  of  coin  being 
lawfully  current  in  the  said  foreign 
State  and  during  all  the  time  afore- 
said being  of  great  value  to  wit 
each  gulden  being  of  the  value  of 
two  shillings  in  English  money 
And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present 
that  the  said  Peter  RinakU  well 
knowing  the  premises  and  whilst 
the  said  undertakings  were  lawfully 
current  in  the  said  foreign  State  as 
aforesaid  heretofore  to  wit  on  the 
said  twenty  third  day  of  June  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty  three  in 


the  city  of  London  and  within  the 
jurisdiction  of  the  Central  Criminal 
Court  wilfully  and  feloniously  and 
without  the  authority  of  the  said 
foreign  body  corporate  and  without 
any  lawful  authority  or  excuse 
whatever  did  make  upon  a  certain 
plate  to  wit  a  plate  of  glass  an 
undertaking  for  the  payment  of 
money  purporting  to  be  one  of  the 
said  undertakings  for  the  payment 
of  money  of  the  said  foreign  body 
corporate  to  wit  for  the  payment 
of  one  gulden  so  as  aforesaid  made 
issued  negotiated  and  circulated 
and  lawfully  current  in  the  said 
foreign  State  as  aforesaid  against 
the  form  of  the  statute  in  such 
case  made  and  provided  and  against 
the  peace  of  our  sovereign  lady  the 
Queen  her  Crown  and  dignity. 

3rd  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  before  and  at 
the  time  of  the  committing  of  the 
felony  and  offence  hereinafler  next 
charged  and  from  thence  hitherto 
divers  undertakings  for  the  pay- 
ment of  money  of  a  certain  body  of 
a  nature  like  that  of  a  body  cor- 
porate recognized  by  a  certain 
foreign  Prince  that  is  to  saj  Francis 
Joseph  Emperor  of  Austria  and  \}j 
a  certain  foreign  State  to  wit  the 
empire  of  Austria  were  made  issued 
negotiated  and  circulated  and  were 
lawfully  current  in  the  said  foreign 
State  for  payment  of  a  certain 
amount  of  money  that  is  to  say  for 
payment  of  one  piece  of  coin  called 
a  gulden  of  the  currency  of  the 
said  State  the  said  piece  of  coin 
during  all  the  time  aforesaid  being 
lawfully  current  in  the  said  foreign 
State  and  during  all  the  time 
aforesaid  being  each  of  great  value 
to  wit  of  the  value  of  two  shillings 
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tions  being  to  take  the  impression  of  the  note  on  glass 
by  means  of  the  photographic  process,  and  then  get  it 


in  English  money  And  the  jurors 
fdbresaid  upon  their  oath  aforesaid 
do  further  present  that  the  said 
Peter  Binaldi  well  knowing  Ae 
premises  and  whilst  the  said  under- 
takings were  current  in  the  said 
foreign  State  as  aforesaid  hereto- 
fore to  wit  on  the  twenty  third  day 
of  June  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and 
sixty  three  in  the  city  of  London 
aforesaid  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Court 
wilfully  and  feloniously  and  with- 
out the  authority  of  the  foreign 
body  in  this  count  aforesaid  and 
without  any  lawful  authority  what- 
ever and  without  any  lawful  excuse 
whatever  did  make  upon  a  certain 
plate  to  wit  a  plate  of  glass  an 
undertaking  for  the  payment  of 
money  purporting  to  be  one  of  the 
siud  undertakings  for  payment  of 
money  to  wit  for  payment  of  one 
gulden  of  the  said  foreign  body  of 
a  nature  like  that  of  a  body  cor- 
porate so  made  issued  pegotiated 
and  circulated  and  lawinlly  current 
in  the  foreign  State  aforesaid  against 
the  form  of  the  statute  in  such 
case  made  and  provided  and  against 
the  peiuse  of  our  sovereign  lady  the 
Queen  her  Crown  and  dignity. 

4th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  before  and  at 
the  time  of  the  conmiitting  of  the 
felony  and  offence  next  hereinafter 
charged  and  from  thence  hitherto 
divers  promissory  notes  for  pay- 
ment of  money  of  a  certain  foreign 
State  to  wit  die  empire  of  Austria 
were  made  issued  negotiated  and 
circulated  and  were  lawfully  cur- 
rent in  the  said  foreign  state  And 
that  the  said  promissory  notes  for 
payment  of  money  were  and  each 


of  them  respectively  was  during 
all  the  term  aforesaid  made  issued 
negotiated  and  circulated  and  were 
lawfully  current  as  aforesaid  for 
the  payment  of  a  certain  amount 
of  foreign  money  that  is  to  say  for 
the  payment  of  one  piece  of  coin 
called  a  gulden  the  said  piece  of 
coin  during  all  the  time  aforesaid 
being  lawfnlly  current  in  the  said 
foreign  State  aforesaid  and  being  of 
great  value  to  wit  of  the  value  of 
two  shillings  in  English  money 
And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present 
that  the  said  Peter  Binaldi  well 
knowing  the  premises  and  whilst 
the  said  promissory  notes  were  law- 
fhlly  current  in  the  said  foreign 
state  as  aforesaid  to  wit  on  the  day 
and  year  aforesaid  in  the  city  of 
London  aforesaid  and  within  the 
jurisdiction  of  the  Central  Criminal 
Court  aforesiud  wilfully  and  felo- 
niously and  without  the  authority 
of  the  said  foreign  State  and  with- 
out lawful  authority  and  without 
lawful  excuse  did  make  upon  a 
certain  plate  to  wit  a  plate  of  glass 
a  promissory  note  for  payment  of 
money  purporting  to  be  one  of  the 
said  promissory  notes  for  payment 
of  money  to  wit  for  payment  of  one 
gulden  of  the  said  foreign  state  to 
wit  the  empire  of  Austria  so  made 
issued  negotiated  and  circulated  in 
the  said  foreign  State  as  aforesaid 
against  the  form  of  the  statute  in 
such  case  made  and  provided  and 
against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

5th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  before  and  at 
the  time  of  the  committing  of  the 
felony  and  offence  hereinafter  next 
charged  and  from  thence  hitherto 
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engraved  upon  metal  or 
strike  off  the  notes  when 

diyera  foreign  promissorj  notes  for 
pajment  of  monej  of  a  certain 
body  corporate  recognised  by  a 
certain  foreign  prince  to  wit  Fran" 
cis  Joseph  Emperor  of  Austria  and 
by  a  certain  foreign  State  to  wit 
the  empire  of  Austria  were  made 
issued  negotiated  and  circulated 
and  were  lawfully  current  in  a 
certain  foreign  State  to  wit  the 
empire  of  Austria  and  that  the  said 
promissory  notes  for  payment  of 
money  were  and  each  of  them 
respectively  was  during  all  the 
time  aforesaid  made  issued  negoti- 
ated and  circulated  and  were  law- 
fully current  as  aforesaid  for  pay- 
ment of  a  certain  amount  of  foreign 
money  that  is  to  say  for  the  payment 
of  one  piece  of  coin  called  a  gulden 
the  said  piece  of  coin  during  all 
the  time  aforesaid  being  lawfully 
current  in  the  foreign  State  afore- 
said and  during  all  the  time  afore- 
said being  each  of  great  value  to 
wit  of  the  value  of  two  shillings 
in  English  money  And  the  jurors 
aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said 
Peter  RinaJdi  well  knowing  the 
premises  and  whilst  the  said  pro- 
missory notes  were  current  in  the 
said  foreign  state  as  aforesaid  here- 
tofore to  wit  on  the  day  and  year 
aforesaid  in  the  city  of  London 
aforesaid  and  within  the  juris- 
diction of  the  Central  Criminal 
Court  wilfully  and  feloniously  and 
without  the  authority  of  the  said 
foreign  body  corporate  and  without 
lawful  authority  and  without  lawful 
excuse  did  make  upon  a  certain 
plate  to  wit  a  plate  of  glass  a  pro- 
missory note  for  payment  of  money 
purporting  to  be  one  of  the  said 
promissory  notes  for  the  payment 
pf  money  to  wit  for  payment  of 


wood,  80  as  afterwards  to 
the  proper  bank  note  paper 

one  gulden  of  the  said  foreign  body 
corporate  so  as  aforesaid  made 
issued  negotiated  and  circulated 
and  lawfully  current  in  the  said 
foreign  State  aforesaid  against  the 
form  of  the  statute  in  such  case 
made  and  provided  and.against  the 
peace  of  our  lady  the  Queen  her 
Crown  and  dignity. 

6th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  before  and  at 
the  time  of  the  committing  of  the 
felony  and  offence  hereinafter  next 
charged  and  from  thence  hitherto 
divers  promissory  notes  for  the  pay- 
ment of  money  of  a  certain  body  of 
a  nature  like  that  of  a  body  corpo- 
rate recognized  by  a  certain  foreign 
prince  to  wit  Francis  Joseph  Em- 
peror of  Austria  and  by  a  certain 
foreign  State  to  wit  the  empire  of 
Austria  were  made  issued  negotia- 
ted and  circulated  and  were  law- 
fully current  in  the  said  foreign 
State  and  that  the  said  promissory 
notes  for  payment  of  money  were 
and  each  of  them  respectively  was 
during  all  the  time  aforesaid  made 
issued  negotiated  and  circulated 
and  lawfully  current  as  aforesaid 
for  payment  of  a  certain  amount  of 
foreign  money  that  is  to  say  for 
payment  of  one  piece  of  coin  called 
a  gulden  the  said  piece  of  coin  du- 
ring all  the  time  aforesaid  being 
lawfully  current  in  the  said  foreign 
State  and  during  all  the  time  afore- 
said being  each  of  great  value  to 
wit  of  the  value  of  two  shillings  in 
English  money  And  the  jurors 
aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said 
Peter  Binaldi  well  knowing  the 
premises  and  whilst  the  said  pro- 
missory notes  were  current  in  the 
said  foreign  State  as  aforesaid  here. 
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cbuld  be  procured  from  the  continent.     The  photo- 
grapher, accordingly,  took  off  on  a  glass  plate  a  "  posi- 


tofore  to  wit  on  the  daj  and  jear 
aforesaid  in  the  city  of  London 
aforesaid  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Conrt 
aforesaid  wilfuUj  and  feloniously 
and  without  the  authority  of  the 
said  foreign  body  of  a  nature  like 
that  of  a  body  corporate  and  with- 
out lawful  excuse  did  make  upon  a 
certain  plate  to  wit  a  plate  of  glass 
a  promissory  note  for  payment  of 
money  purporting  to  be  one  of  the 
said  promissory  notes  for  payment 
of  money  of  the  said  foreign  body 
of  a  nature  like  that  of  a  body  cor- 
porate so  as  aforesaid  made  issued 
negotiated  and  circulated  in  the 
said  foreign  State  as  aforesaid 
against  the  form  of  the  statute  in 
such  case  made  and  provided  and 
against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

7th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
Rmaldi  heretofore  to  wit  on  the  day 
and  year  aforesaid  in  the  city  of 
London  aforesaid  and  within  the 
jurisdiction  of  the  Central  Criminal 
Court  aforesaid  without  lawful  au- 
thority and  without  lawful  excuse 
feloniously  did  make  upon  a  certain 
plate  an  undertaking  for  payment 
of  money  to  wit  for  the  payment  of 
one  piece  of  foreign  money  called  a 
gulden  purporting  to  be  an  under- 
taking for  payment  of  money  of  a 
certain  foreign  State  to  wit  the  em- 
pire of  Austria  against  the  form  of 
the  statute  in  such  case  made  and 
provided  and  against  the  peace  of 
our  lady  the  Queen  her  Crown  and 
dignity. 

8th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
Rmaldi  heretofore  on  the  day  and 


year  aforesaid  in  the  city  of  London 
aforesaid  and  within  the  jurisdiction 
of  the  Central  Criminal  Court  with- 
out lawful  authority  and  without 
lawful  excuse  feloniously  did  make 
upon  a  certain  plate  an  undertaking 
for  payment  of  money  to  wit  for 
payment  of  one  piece  of  foreign 
money  called  a  gulden  purporting 
to  be  an  undertaking  for  payment 
of  money  of  a  certain  foreign  body 
corporate  recognized  by  a  certain 
foreign  prince  to  wit  Francis  Jo* 
teph  Emperor  of  Atuiria  and  by  a 
certain  foreign  State  to  wit  the 
empire  of  Austria  against  the  form 
of  the  statute  in  such  case  made 
and  provided  and  against  the  peace 
of  our  lady  the  Queen  her  Crown 
and  dignity. 

9th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
RinaJdi  heretofore  to  wit  on  the 
day  and  year  aforesaid  without 
lawful  authority  and  without  lawful 
excuse  feloniously  did  make  upon 
a  certain  plate  an  undertaking  for 
the  payment  of  money  to  wit  for 
payment  of  one  piece  of  foreign 
coin  called  a  gulden  purporting  to 
be  an  undertaking  for  the  payment 
of  money  of  a  certain  body  of  a 
nature  like  that  of  a  body  corporate 
recognized  by  a  certain  foreign 
prince  to  wit  Francis  Joseph  Em. 
peror  of  Austria  and  by  a  certain 
State  to  wit  the  empire  of  Austria 
against  the  form  of  the  statute  in 
such  case  made  and  provided  and 
against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

10th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
Binaldi  heretofore  to  wit  on  the 
day  and  year  aforesaid  in  the  city 
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tive'*  impression  of  the  note,  and  shewed  it  to  the 
prisoner,  who  was  apprehended  whilst  approving  of  the 


1863. 


of  l4ondon  aforesaid  and  within  tlie 
jurisdiction  of  the  Central  Criminal 
Court  aforesaid  without  lawful 
authority  and  without  lawful  ex- 
cuse feloniouslj  did  make  upon  a 
certain  plate  a  promissory  note  for 
payment  of  money  to  wit  for  the 
payment  of  one  piece  of  foreign 
money  called  a  gulden  purporting 
to  be  a  promissory  note  for  pay- 
ment of  money  of  a  certain  foreign 
State  to  wit  the  empire  of  Austria 
agamst  the  form  of  the  statute  in 
such  case  made  and  provided  and 
against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

llthcgunt.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
RinakU  heretofore  to  wit  on  the 
day  and  year  aforesaid  in  the  city 
of  London  aforesaid  and  within  the 
jurisdiction  of  the  Central  Criminal 
Court  without  lawful  authority  and 
without  lawful  excuse  feloniously 
did  make  upon  a  certun  plate  a 
promissory  note  for  payment  of 
money  to  wit  for  payment  of  one 
piece  of  foreign  money  called  a 
gulden  purporting  to  be  a  promis- 
sory note  for  payment  of  money  of 
a  certain  foreign  body  corporate 
recognized  by  a  certain  foreign 
prince  to  wit  Francis  Joseph  Em- 
peror of  Austria  and  by  a  certain 
foreign  State  to  wit  the  empire  of 
Austria  against  the  form  of  the 
.statute  in  such  case  made  and  pro- 
Tided  and  agfunst  the  peace  of  our 
lady  the  Queen  her  Crown  and 
dignity. 

12th  count*  And  ihe  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
Rinaldi  heretofore  to  wit  on  the 
day  and  in  the  year  aforesaid  in 
the  city  of  London  aforesaid   and 


within  the  jurisdiction  of  the  said 
Central  Criminal  Court  without 
lawful  authority  and  without  law- 
ful excuse  feloniously  did  make 
upon  a  certain  plate  a  promissory 
note  for  payment  of  money  to  wit 
for  payment  of  one  piece  of  foreign 
money  called  a  gulden  purporting 
to  be  a  promissory  note  for  payment 
of  money  to  wit  for  payment  of 
one  gulden  of  a  certain  foreign  body 
of  a  nature  like  that  of  a  foreign 
body  corporate  recognized  by  a 
certain  foreign  prince  toyrit  Francis 
Joseph  £mperor  of  Austria  and  by 
a  certain  foreign  state  to  wit  the 
empire  of  Austria  against  the  form 
of  Uie  statute  in  such  case  made  and 
provided  and  against  the  peace  of 
our  Baid  lady  the  Queen  her  Crown 
and  dignity. 

13th  count.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do 
further  present  that  the  said  Peter 
Rinaldi  heretofore  to  wit  on  the 
day  and  in  the  year  aforesaid  in  the 
city  of  London  aforesaid  and  within 
the  jurisdiction  of  the  Central  Cri- 
minal Court  feloniously  and  without 
any  lawful  authority  whatever  and 
without  any  lawful  excuse  what- 
ever did  make  upon  a  certain  plate 
an  undertaking  for  payment  of 
money  to  wit  for  the  payment  of 
one  piece  of  foreign  money  called 
a  gulden  purporting  to  bean  under- 
taking for  payment  of  money  to 
wit  for  payment  of  one  gulden  of 
a  certain  company  of  persons  resi- 
dent in  a  country  not  under  the 
dominion  of  Her  Majesty  our  lady 
the  Queen  to  wit  the  empire  of 
Austria  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  our 
lady  the  Queen  her  Crown  and 
dignity. 


RDrAij)fs 
Case. 
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1863,      impression  and  giving  further  directions  with  respect 

BurAi.Di*8      to  it. 
^^^'  It  appeared  that  the  process  of  photography  con- 

sists in  exposing  to  the  light  a  plate  of  glass  properly 
prepared  with  collodion  with  the  note  opposite,  by 
which  means  the  shadow  or  impression  of  the  note  is 
produced  upon  the  glass.  This  impression  is  called 
"  a  positive,"  and  by  converting  it  into  a  "  negative," 
which  is  easily  done,  notes  can  either  be  printed  by 
photography  to  any  extent  on  properly  prepared  sensi- 
tive paper,  or  may  be  engraved  from  as  directed  to  be 
done  by  the  prisoner;  but  the  impression  of  the  note 
could  not  be  printed  or  engraved,  until  the  positive 
was  converted  into  a  negative.  The  impression  was 
described  by  the  witness  as  a  mere  shadow  on  the 
surface  of  the  glass  and  easily  washed  off  until  fixed, 
and  it  was  found  necessary  to  varnish  the  impression 
taken,  in  order  to  fix  it  for  production  at  the  trial. 

The  counsel  for  the  prisoner  objected  that  no  offence 
was  proved  ;  that  the  statute  did  not  contemplate  the 
use  of  photography,  but  an  **  engraving  or  making"  by 
cutting  into  the  surface  of  some  material  for  the  pur- 
pose of  taking  impressions  therefrom ;  that  producing 
an  evanescent  shadow  of  the  note  upon  glass,  though 
intended  to  be  subsequently  used  for  the  purpose  of 
engraving  it,  was  not  within  the  statute;  and  that  the 


I4th  count.  And  the  jurors  afore-  of  one  piece  of  foreign  monej  called 

said  upon  their  oath  aforesaid  do  a  gulden  purporting  to  be  a  promia- 

further  present  that  the  said  Peter  sory  note  for  payment  of  money  to 

Rinaldi  heretofore  to  wit  on  the  wit  for  payment  of  one  gulden  of  a 

day  and  in  the  year  aforesaid  in  the  certain  company  of  persons  resident 

city  of  London  aforesaid  and  within  in  a  country  not  under  the  dominion 

the  jurisdiction  of  the  Central  Cri-  of  Her  Majesty  our  lady  the  Queen 

minal  Court  without  lawful  autho*  to  wit  the  empire  of  Aiutria  against 

rity    and  without    lawful  excuse  the  form  of  the  statute  in  such  case 

feloniously  did  make  upon  a  certain  made  and  provided  and  against  the 

plate  a  promissory  note  for  pay  peace  of  our  lady  the  Queen  her 

ment  of  money  to  wit  for  payment  Crown  and  dignity. 
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engraving  of  the  note  which  was  ultimately  contem-       1868, 
plated  and  directed  by  the  prisoner  never  was  made.        BnvAij>i*8 

I  thought  the  case  within  the  statute,  and  so  directed 
the  jury,  who  found  the  prisoner  guilty ;  and  I  respited 
the  judgment  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

This  case  was  argued,  on  the  14th  of  November^ 
1863,  before  Erlb  C.  J.,  Wiqhtman  J.,  Williams  J., 
Mabtin  B.  and  Bbamy^ell  B. 

Metcalfe^  for  the  prisoner. — The  indictment  is  framed 
under  section  19  of  the  24  &  25  Vict  c.  98.  The 
material  part  of  that  section  is,  "Whosoever,  without 
lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  engrave,  or  in  anywise 
make,  upon  any  plate  whatsoever,  or  upon  any  wood, 
stone,  or  other  material,  any  bill  of  exchange,  pro- 
missory note,  undertaking  or  order  for  payment  of 
money,  &c,  shall  be  guilty  of  felony,"  What  was 
done  under  the  prisoner's  direction  was  not  an  en- 
graving or  in  anywise  a  making  within  the  meaning 
of  the  statute.  It  is  not  contended  that  an  engraving 
upon  glass  would  not  be  within  the  words  of  the  Act, 
but  that  the  photographic  process  is  not  an  engraving. 
The  impression  was  not  fixed,  but  could  have  been 
washed  off;  it  was  what  is  called  in  photography  "  a 
positive,"  and  would  have  to  be  shaped  into  "a 
negative"  before  it  could  be  transferred  to  paper. 
The  prisoner's  directions  to  the  photographer  were  to 
take  the  impression  by  a  photographic  process,  and 
then  to  get  it  engraved.  This,  no  doubt,  was  an  overt 
act  on  the  prisoner's  part,  which  shewed  his  inten- 
tion, and  might  have  been  treated  as  an  attempt;  but, 
until  the  impression  had  been  engraved,  the  statutable 
offence  was  not  complete.  It  was  a  mere 'picture, 
which  required  a  subsequent  process  before  it  could 
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1863.  be  used.  Suppose  the  prisoner  had  copied  the  tiote  on 
RiKAxj>f8  a  slate,  it  could  not  have  been  contended  that  that 
^^^'  was  a  making.  So,  in  this  case,  all  that  actually  took 
place,  up  to  the  time  when  the  police  made  their 
somewhat  premature  arrest,  was  done  in  order  to 
shew  to  the  photographer  the  mode  in  which  he  was 
to  proceed. 

Poland  appeared  for  the  Crown,  but  was  not  called 
upon  to  argue. 

Ekle  C.  J. — All  the  Judges  agree  that  the  con- 
viction in  this  case  was  right.  The  words  of  the 
statute  are,  "  whosoever  shall  in  anywise  make,  &c." 
Now,  the  defendant  here  clearly  made  on  a  plate  an 
undertaking  or  order  for  the  payment  of  money.  The 
undertaking  consisted  of  certain  words,  which  words 
have,  by  a  certain  process,  been  put  on  the  plate  in 
their  exact  form.  The  object  of  the  statute  is  to 
prevent  counterfeit  securities;  it  is  very  wide  in  its 
language,  and  omits  all  words  or  questions  of  intent, 
and  this  case  seems  to  me  clearly  within  it.  It  was 
contended  that  the  arrest  was  premature,  as  the 
prisoner  was  interrupted  before  the  offence  was  com- 
plete, but  we  are  of  opinion  that  the  statute  applies 
to  any  stage  of  the  process,  even  though  the  photo- 
graphic copy  be  an  undertaking  in]  an  evanescent 
form. 

Conviction  affirmed. 
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EEGINA  V.  WILLIAM  WHITE  WATTS.  iges. 


The  following  case  was  stated  by  the  Assistant  in  order  to 
Barrister  to  the  Recorder  of  Liverpool.  render  the 

y^.  ,  •'■  depositions 

The  prisoner  was  tried  before  me,  at  a  Court  of  taken  before 

Quarter  Sessions  of  the  peace,  holden  in  and  for  the  ^atTSmis- 

borough  of  Liverpool^  on  the  25th  day  of  May^  a.d.  ^ibie  in  e^- 

1863;  he  was  indicted  for  larceny  from  his  master.  the  ii  &  12 

It  was  proved  that  one  of  the  witnesses  examined  ^n/up<m 

before  the  committing  magistrate  was  unable  to  attend  ^^^  trial  of 

the  trial  as  a  witness,  by  reason  of  illness.  thej  must'be 

It  was  then  proposed,  on  behalf  of  the  prosecution,  ^genw^and 

to  put  in  evidence  his  deposition  taken  before  the  m  that  of  the 

committing  magistrate;  and  for  this  purpose  a  witness  andUie  pri- 

was  called,  who  proved  that  the  deposition  was  taken  ^^^^^^ 

in  accordance  with  the  invariable  and  long  established  opportunity 

practice  of  the  magistrate's  Court;  that,   when  the  examining 

prisoner  was  before  the  magistrate,  he  was  defended  in^he^^a!*^' 

by  an  attorney,  who  had  a  full  opportunity  of  cross-  gistrate*s 

examining,  and  did  cross-examine  the  witnesses;  that  ^^The^wlt- 

a  note  of  the  evidence  given  before  the  committing  "^^ng^"^ 

magistrate,  consisting  of  the  names  of  the  witnesses  before  the 

and  the  heads  of  what  each  could  prove,  was  taken  by  SwPin  tiie 

a  clerk  to  the  magistrate;  that,  afterwards,  the  pri-  f^r^i^iw 

who  had  an 
opportunity  of  cross-examining  them ;  and  the  heads  of  what  they  could  prove  were 
taken  down  by  a  clerk.  Another  clerk  then  examined  the  witnesses  from  tnese  heads, 
and  wrote  down  their  answers,  in  the  absence  of  the  magistrate  but  in  the  presence  of 
the  prisoner,  who,  howeyer,  was  not  asked  to  and  did  not  cross-examine  them ;  and  the 
witnesses  signed  the  statements  so  taken.  These  statements  were,  afterwards,  read 
over  to  the  witnesses  in  the  presence  of  the  magistrate  and  of  the  prisoner,  but  the 
latter  was  not  asked  to  cross-examine  the  witnesses.  The  magistrate  thereupon  signed 
these  statements,  and  returned  them  as  the  depositions  in  the  case. 

J7e^;— That  they  were  improperly  taken,  and  could  not  be  used  upon  the  trial  in  the 
absence  of  one  of  the  witnesses. 
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1863.  soner  and  the  witnesses  were  taken  into  a  room,  and 
Watts's  that  there  another  clerk,  who  had  not  been  present  at 
^*^'  the  examination  before  the  magistrate,  examined  the 
witnesses  from  the  aforesaid  note,  in  the  absence  of  the 
magistrate,  and  there  wrote  down  the  answers,  and  that 
the  witnesses  then  signed  the  paper  so  written  by  the  said 
last  mentioned  clerk;  that  the  prisoner's  attorney  was 
not  there,  though  he  might  have  been  if  he  had  liked; 
and  that  the  prisoner  was  not  asked  if  he  would  then 
cross-examine  the  witnesses,  and  did  not  cross-examine 
them;  that,  afterwards,  the  prisoner  and  the  witnesses 
were  again  taken  before  the  magistrate,  and  the  evidence 
so  taken  and  written  down  by  the  clerk,  in  the  room,  in 
the  absence  of  the  magistrate,  was  read  over  to  them ; 
that  the  prisoner  was  not  then  asked  if  he  would  cross- 
examine  the  witnesses;  that  his  attorney  was  not  there, 
though  he  might  have  been  if  he  had  liked ;  that  the 
magistrate  then  cautioned  the  prisoner,  who  then  signed 
his  own  statement,  and  the  magistrate  then  signed  the 
papers  so  written  as  last  aforesaid ;  that  one  of  the  depo- 
sitions contained  in  the  said  last  mentioned  paper  was 
the  deposition  tendered  in  evidence  before  me.  It  was 
objected,  on  behalf  of  the  prisoner,  that  such  deposi- 
tion was  not  taken  in  accordance  with  the  11  &  12  Vict, 
c.  42, 8. 17,  and  therefore  inadmissible;  and  the  follow- 
ing authorities  were  cited,  Regina  v.  Arnold  (a),  Regina 
V.  Johnson  (6),  Regina  v.  Christopher  (c),  and  Caudle  v. 
Seymour  (d).  I  admitted  the  deposition,  and  the 
prisoner  was  convicted;  but,  having  doubts  as  to  its 
admissibility,  I  granted  this  case  for  the  opinion  of 
your  Lordships  whether  the  said  deposition,  so  taken, 
was  properly  admitted. 

I  respited  judgment,  and  the  prisoner  was  admitted 
to  bail. 

(a)  8  Car.  k  P.  621.  (c)  1  Don.  C.  C.  536. 

(6)  2  Car.  &  K.  SM.  (d)  1  Q.  B.  889. 
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This  case  was  argued,  on  the  21st  of  November^       1863. 
1863j  before  Erle  C.  J.,  Wightman  J.,  Williams  J.,  "watts^ 
Mabtin  B.  and  Keating  J.  ^*»®' 

Littler^  for  the  prisoner. — The  question  in  this  case 
arises  upon  the  11  &  12  Vict.  c.  42,  s.  17,  which  enacts 
that  the  justice  shall,  in  the  presence  of  the  accused 
person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  against  him,  take  the  statement  on 
oath  or  affirmation  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the  same 
into  writing,  and  such  depositions  shall  be  read  over 
to,  and  signed  respectively  by,  the  witnesses  who  shall  ^ 

have  been  so  examined,  and  shall  be  signed  also  by 
the  justice  taking  the  same.  The  section  then  goes 
on  to  enact  that  the  depositions  of  persons  who  have 
died,  or  who  are  absent,  may,  in  certain  cases,  be  read 
in  evidence  at  the  trial.  That  enactment  is  substituted 
for  the  7  Geo.  4,  c.  64,  8.  2,  which  amended  the  1  &  2 
P.  Sr  M.  e.  13,  and  the  2  &  3  P.  ^  M.  c.  10,  the  earliest 
statutes  upon  this  subject.  The  practice  under  the 
three  last  mentioned  Acts  is  discussed  in  Russell  on 
Crimes  (a),  and  in  a  note  to  the  case  of  Rex  v. 
Smith{b).  The  proper  course  of  taking  the  depo- 
sitions under  the  Act  now  in  force  is  considered  by 
Mr.  Taylor  in  his  Law  of  Evidence  (c),  who  quotes  (e?) 
a  dictum  of  Piatt  B.,  that  a  prisoner  could  not  have 
a  full  opportunity  of  cross-examining  the  witness, 
within  the  meaning  of  the  statute,  unless  the  depo- 
sition was  taken  down  in  his  presence,  and  in  the 
presence  of  the  magistrate. 

Mabtin  B. — Is  there  not  a  form  of  deposition  given 
in  the  statute? 

Littler. — ^There  is;  and  it  concludes  with  the  words, 
^^  The  above  depositions  were  taken  and  [sworn]  before 

(a)  Vol.  2,  p.  889,  8rd  ed.  («)  Vol.  1,  p.  424,  3rd  ed. 

(b)  2  Stark.  N.  P.  C.  211.  id)  Ibid.  p.  426. 
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Case. 


1868.  me,"  &c.  In  Regina  v.  Christopher  {a)  a  somewhat 
WATTs'i  similar  mode  of  taking  the  depositions  was  adopted, 
except  that  the  prisoner  was  not  present  before  the 
clerk  who  drew  them  up;  and  it  was  held  that  that 
was  not  in  accordance  with  the  Act.  In  Caudle  v. 
Seymour  (ft),  it  was  held  that  a  deposition  on  oath, 
taken  by  the  justice's  clerk,  the  justice  not  being  pre- 
.  sent,  nor  at  any  time  seeing,  examining  or  hearing 
the  deponent,  was  irregular.  It  is  submitted  that,  in 
this  case,  the  note  containing  the  heads  of  what  each 
witness  could  prove  constituted  the  depositions,  which, 
however,  were  inadmissible,  because  they  were  not 
signed  by  the  justice;  and  that  what  were  returned 
as  the  depositions  were  not  the  actual  depositions 
within  the  meaning  of  the  Act. 

Edward  James  Q.  C.  {A.  Peel  with  him),  for  the  pro- 
secution.— There  is  no  intention  on  the  part  of  the 
authorities  of  Liverpool  to  set  up  or  persist  in  a  wrong 
practice.  All  that  is  desired  is  an  expression  of  opinion 
to  guide  their  future  course. 

Eble  C.  J. — ^We  are  of  opinion  that  the  depositions 
in  this  case  are  bad.  The  statute  requires  that  they 
should  be  taken  in  the  presence  of  the  magistrate,  and 
in  the  presence* of  the  prisoner,  and  that  the  prisoner 
should  have  an  opportunity  of  cross-examining  the 
witnesses  in  the  presence  of  the  magistrate.  In  this 
case  these  provisions  have  not  been  complied  with.  It 
is  not  our  province  to  regulate  the  mode  in  which 
depositions  should  be  taken.  We  have  only  to  decide 
the  question  submitted  to  us;  and  we  do  that  by  saying 
that,  in  our  opinion,  these-  depositions  were  taken 
improperly. 

Conviction  quashed. 

(a)  1  Den.  C.  C.  536.  (h)  1  Q.  B.  889. 
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EEGINA  V.  ISRAEL  HILLMAN.  1868. 


The  following  case  was  stated  by  the  Chairman  of  ^  ^^^  ^ 
Quarter  Sessions  for  the  county  of  Wilts.  the  offence  of 

At  the  Midsummer  Quarter  Sessions  for  the  county  "SS*  t 
of  WiUsj  holden  at  Warminster^  in  the  said  county,  on  j*"*?®  with 
Tuesday^  the  30th  day  of  Jum^  A.D.  1863,  Israel  SiU-  that  it  Sil^ 
man  was  charged  in  and  by  an  indictment  framed  l^procISm^ 
under  section  59  of  the  24  &  25  Vict.  c.  100,  with  abortion 

1   -_r  n  1    •  n  •  ^  •  •  within  the 

unlawfully  supplymg  and  procunng  a  certam  poison  meaning  of 
or  noxious  thing  called  savin,  knowing  that  the  same  y^^.^(^ 
was  intended  to  be  unlawfully  used  or  employed  by  *.59,itwnot 
one  Sarah  Carrier  to  procure  the  miscarriage  of  her,  that  the  ^ 
the  said  Sarah  Carrier.  l^Sl^t 

Upon  the  trial  it  was  contended  by  the  counsel  for  should  exist 
the  defendant  that  there  was  no  case  against  him,  ofanyotiber 
because,  amongst  other  objections,  it  was  necessary  ^^!^^ 
that  |;he  defendant  should  know  that  the  poison  or  supplying  it. 
noxious  thing  is  intended  to  be  unlawfully  used  or 
employed  with  intent  to  procure  the  miscarriage  of 
any  woman,  whereas  it  was  not  intended,  except  by 
the  defendant  himself,  to  be  so  used  at  all. 

I  left  the  £a.cts  to  the  jury ;  and  they,  being  satisfied, 
as  the  evidence  well  warranted,  that  the  case  was  in 
other  respects  proved,  found,  in  answer  to  the  ques* 
tions  of  the  Court,  and  in  accordance  with  the  evi- 
dence, that  the  prosecutrix  did  not  intend  to  take  the 
substance  in  question,  nor  did  any  other  person,  except 
only  the  defendant  himself,  intend  that  she  should 
take  it. 

The  jury  then,  under  my  direction,  found  a  verdict 
of  Guilty;  and  the  Court  admitted  the  defendant  to 

VOL.  I.  CO  L.  &  c. 
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1863.  bail  to  appear  at  a  future  Sessions  to  receive  sentence 
"hiixmam's  (if  necessary),  and  I  now  pray  the  opinion  of  this 
Case.  Honourable  Court  as  to  whether  or  not  the  intention 
of  any  other  person  besides  the  defendant  himself,  that 
the  substance  should  be  used  to  procure  a  miscarriage, 
is  necessary  to  constitute  the  oflfence  with  which  the 
defendant  was  charged. 

This  case  was  argued,  on  the  21st  of  November^ 
1863,  before  Erle  C.  J.,  Wightman  J.,  Williams  J., 
Mabtin  B.  and  Keating  J. 

T.  W.  Saunders  for  the  prisoner. — This  indictment 
is  framed  under  the  24  &  25  Vict  c.  100,  s.  59,  which 
enacts,  that  "Whosoever  shall  unlawfully  supply  or 
procure  any  poison  or  other  noxious  thing,  or  any  instru- 
ment or  thing  whatsoever,  knowing  that  the  same  is 
intended  to  be  unlawfully  used  or  employed  with 
intent  to  procure  the  miscarriage  of  any  woman, 
whether  she  be  or  be  not  with  child,  shall  be  guilty  of 
a  misdemeanor."  Now,  the  evidence  shews,  and  the 
jury  find,  that  the  woman  did  not  intend  to  take  the 
drug,  and,  therefore,  the  prisoner  could  not  know  that 
it  was  intended  to  be  used,  seeing  that,  in  fact,  it 
never  was  intended  to  be  used.  The  indictment 
charges  the  prisoner  with  knowing  that  the  drug  was 
intended  to  be  used  by  Sarah  Carrier;  and  that  aver- 
ment is  distinctly  negatived  by  the  evidence  and  the 
finding  of  the  jury.  It  is  true  that  the  prisoner 
himself  intended  the  drug  to  be  used;  but  that  is  not 
the  meaning  of  the  Act.  There  was  a  similar  case 
before  Btles  J.,  at  the  last  Winter  Assizes  for  Somer- 
setshirej  in  which  one  Peters  was  indicted  on  four 
charges  of  this  nature.  On  three  of  the  charges  the 
evidence  broke  down,  because  there  was  only  the  evi- 
dence of  the  woman  who  purchased  the  poison,  the 
unsupported  testimony  of  an  accomplice.     To  remedy 
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this  defect  the  wife  of  a  policeman  was  employed  to       1868. 
feign  pregnancy  and  get  medicine  from  the  prisoner  for    Huxmah's 
the  alleged  purpose  of  procuring  a  miscarriage,    Byles       ^"®' 
J.,  however,  withdrew  the  case  from  the  jury  on  the 
ground  that,  where  there  was  no  intention  to  use  the 
drug,  there  could  be  no  knowledge  of  the  existence  of 
any  such  intention. 

Eble  C.  J, — No  one  can  know  that  the  drug  is 
intended  to  be  used  so  well  as  the  man  who  is  going 
to  use  it.  Suppose  he  were  to  put  it  into  the  woman's 
tea  without  her  knowledge.  It  is  only  the  being  who 
conceives  the  intention  that  can  be  certain  that  the 
intention  exists. 

Williams  J. — Suppose  the  prisoner,  having  the 
intention  to  administer  savin  to  a  woman,  were  to 
say  to  a  friend,  "  Go  and  buy  me  some  savin ;  I  am 
going  to  administer  it  to  -4.,"  would  the  friend  know 
that  it  was  intended  to  be  used  ? 

Saunders. — He  would  know  that  it  was  intended  to 
be  administered;  he  could  not  know  it  was  intended 
to  be  used.  There  is  no  section  in  the  Act  to  meet 
this  case. 

Eble  C.  J. — The  question  asked  of  us  is  whether 
the  intention  of  any  other  person  than  the  defendant 
is  necessary  to  the  commission  of  the  offence  made 
punishable  under  this  statute.  We  are  all  of  opinion 
that  that  question  should  be  answered  in  the  negative. 
The  statute  is  directed  against  the  supplying  of  any 
substance  with  the  intention  that  it  shall  be  employed 
in  procuring  abortion.  The  prisoner,  in  this  case, 
supplied  the  substance,  and  intended  that  it  should 
be  employed  to  procure  abortion.  He  knew  of  his 
own  intention  that  it  should  be  so  employed,  and  is, 
therefore,  within  the  words  of  the  statute,  as  we  con- 
strue them.     He  is  also,  in  our  opinion,  within  the 

cc  2 
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1868.      mischief  of  the  statute,  and  ought  to  be  convicted. 
Hillmak's    That  is  the  question  for  us,  and  that  is  our  answer. 
Case.        ^g  confine  ourselves  to  the  question  submitted  to  us, 
and  do  not  go  into  the  question  of  any  variance  that 
may  exist  between  the  indictment  and  the  evidence- 
Conviction  affirmed. 


1863.  EEGINA  t?.  GEORGE  HOLGATE  BEEN. 


The  prisoner      Thb  foUowiuff  case  was  Stated  by  the  Deputy  Re- 

was  a  member  "  ,  *      -^ 

of  a  Friendly  cordcF  of  the  borough  oi  Reading. 
SX  joit  Gecrge  Holgaie  Bren  was  charged  that  he,  being 
committee  employed  as  servant  to  David  Lever ^  Alfred  Waite, 
by  his  own  Alfred  HoTwoody  James  Parker^  Thomas  Parker^  Wil- 
Sodeli^to^''  /iam  Ruddock,  Alfred  Sheppard,  William  Smith,  John 
manage  an  £ye^  Frederic  Wilshire,  William  Edward  Gutteridge^ 
the  members  Robert  Alter,  Thomos  James  Jones,  Charles  Pace, 
^e  w^*^*  Gharles  Humphrey,  Richard  Goodall,  and  Thomas 
nominated  Radhom,  did,  whilst  he  was  so  employed,  receive  and 
nfittee  to  sell  take  into  his  possession  twenty-four  shillings,  for  and  in 
tick^""*^"  the  name  and  on  the  account  of  the  said  David  Lever, 
which,  &c.,  his  masters,  and  the  said  money  did  fraudulently 

i^^monej  and  feloniously  embezzle.  The  persons  above  named, 
thebTde  ^^  ^^*^  ^^^  ^^^  George  Holgate  Bren,  were  a  committee 
belonged  formed  from  the  members  of  two  Friendly  Societies, 
SocietieT;  Called  the  Excelsior  and  the  Royal  Berkshire  Lodges,  for 
his^duty  to  *^®  purpose  of  Conducting  an  excursion  by  the  South 
pay  oyer  the  Eastern  Railway.  The  said  Committee  nominated 
received  for  Certain  persons  to  sell  tickets  entitling  the  bearer  to 
to  Miothe?     share  in  the  excursion,  and  issued  to  them  the  tickets 

person  named 

for  that  purpose ;  but  he  was  to  have  no  remuneration  for  his  services  in  disposing  of 
them. — Heldy  that  he  was  not  a  clerk  or  servant  within  the  24  &  25  Viet,c.  96, «.  68,  and 
could  not  be  convicted  of  embezzling  the  money  received  upon  the  sale  of  the  tickets. 
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for  sale.     The  tickets  and  the  money  produced  by  the       1863. 
sale  of  them  belonged  to  the  two  Friendly  Societies,      bbbh's 
each  Lodge  being  entitled  in  proportion  to  the  number       ^**®- 
of  its  members.     The  duty  of  the  persons  appointed 
to  sell  tickets  was  to  pay  over  the  money  received 
from  the  sale  of  them  to  a  person  appointed  by  the 
committee  to  receive  it  for  the  use  of  the  Societies. 
They  received  no  remuneration  for  their  services. 

The  said  George  Holgate  Bren  was  a  member  of  the 
Boyal  Berkshire  Lodge^  and  one  of  the  persons  nomi- 
nated by  the  committee  to  sell  tickets.  A  certain 
number  of  tickets  were  issued  to  him  for  sale,  which 
he  sold,  and,  instead  of  paying  over  the  money  to  the 
person  appointed  by  the  committee,  he  fraudulently 
appropriated  it. 

The  case  was  tried  before  me,  acting  as  Deputy  to 
the  Recorder  for  the  borough  of  Reading^  on  Tuesday ^ 
the  27th  of  October.  The  jury  found  that  the  said 
George  Holgate  Bren  was  employed  by  the  committee, 
and  that,  while  so  employed,  he  received  the  money 
mentioned  in  the  indictment  in  the  name  and  on  the 
account  of  the  committee,  and  fraudulently  converted 
it  to  his  use. 

Whereupon  I  directed  a  verdict  of  Guilty^  subject 
to  the  opinion  of  this  Court  whether  he  was  employed 
"for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant"  within  the  meaning  of  the  68th  section  of  the 
24  &  25  Vict.  c.  96,  and  whether,  being  a  member  of 
the  committee  and  one  of  the  Societies,  and  thus  a 
joint  owner  of  the  tickets  and  the  money  produced 
by  the  sale  of  them,  he  could  be  lawfully  convicted. 
Judgment  has  been  postponed,  and  the  prisoner  dis- 
charged on  recognizance  of  bail  to  appear  and  receive 
judgment. 

This  case  was  argued,  on  the2l8t  oi November^  1863, 
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Case. 


18^>      before  Erle  C.  J.,  Wightman  J.,  Williams  J.,  Mab- 
Bbbit's      tin  B.  and  Keating  J. 

Pater ^  for  the  prisoner. — The  first  point  reserved  is, 
whether  the  prisoner  was  employed  for  the  purpose  or 
in  the  capacity  of  a  clerk  or  servant.  Now,  the  words 
clerk  or  servant  imply  some  control;  but  in  this  case 
the  prisoner  was  subject  to  no  control  whatever,  and 
was  to  receive  no  reward  or  remuneration  for  his 
services.  In  Regina  v.  May  (a)  Cockbum  C.  J.  says, 
"  Does  not  the  word  clerk  or  servant  imply  the  exist- 
ence in  some  one  of  a  power  of  control?" 

Secondly. — The  prisoner  was  a  member  of  the  com- 
mittee and  of  one  of  the  Societies,  and  thus  had  a  joint 
ownership  in  the  tickets.     [He  was  then  stopped.] 

ffarington,  for  the  Croion. — In  Eegina  v.  Proud  (b) 
the  prisoner,  who  was  a  member  of  a  friendly  Society, 
and  a  joint  owner  of  the  sums  received  on  behalf  of  that 
society,  was,  nevertheless,  convicted  of  embezzlement. 

Martin  B. — In  that  case  the  property  of  the  Society 
was  vested  in  trustees. 

Harington. — In  Regina  v.  Burgess  (c)  the  prisoner, 
a  member  of  a  co-operative  Society  and  one  of  the 
committee  of  management,  was  held  to  be  rightly 
convicted  of  stealing  the  money  of  the  Society ;  although 
that  was  a  case  of  larceny,  and  the  prisoner  here  is 
charged  with  embezzlement,  the  principle  is  the  same. 

Mabtto  B — In  the  case  you  are  referring  to  the 
money  was  in  the  possession  of  a  bailee,  and  was 
described  in  the  indictment  as  his  property,  and  not 
as  the  money  of  the  Society. 

Erle  0.  J — We  are  all  of  opinion  that  the  prisoner 
was  not  a  derk  or  servant  within  the  meaning  of  the 
-^^*'  Conviction  quashed. 

(a)  Anti,  p.  13.  (ft)  Ami,  p.  97 ;  81  L.  J.,  M.  C.  71. 

(c)  82  L.  J.,  M.  C.  185 ;  antfi,  p.  299. 
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REGINA  V.  SAMUEL  STANNARP. 


[1862.] 


The  following  case  was  reserved  by  Cockburn  C.  J. 

Samuel  Stannard  was  tried  before  me,  at  the  last 
Assizes  for  the  county  of  Suffolk^  on  an  indictment  (a) 
charging  him  with  keeping  a  disorderly  house. 


(a)  The  followiDg  is  a  copy  of 
the  indictment : — 

Suffolk  to  wit]  The  jurors  for 
our  lady  the  Queen  upon  their 
oath  present  that  Samuel  Stannard 
on  the  1st  day  of  January  in  the 
year  of  our  Lord  18^9  and  on  diyers 
other  days  and  times  between  that 
day  and  the  day  of  taking  this 
inquisition  at  the  parish  of  St. 
Mary  Key  in  the  borough  of  IpS' 
wich  in  the  county  aforesaid  un- 
lawfully did  keep  and  maintain 
a  certain  common  bawdy  house  and 
in  the  said  house  for  the  lucre  and 
gain  of  him  the  said  Samuel  Stan' 
ward  certain  persons  as  well  men 
as  women  of  eril  name  and  fame 
then  and  there  and  on  the  said  other 
days  and  times  there  unlawfully 
and  wilfully  did  cause  and  procure 
to  frequent  and  come  together  and 
the  said  men  and  women  and  whores 
in  the  said  house  of  the  said  Samuel 
Stannard  at  unlawful  times  as  well 
in  the  night  as  in  the  day  then  and 
there  and  on  the  said  other  days 
and  times  there  to  be  and  remain 
drinking  tippling  whoring  and 
otherwise  misbehaving  themselves 
unlawfully  and  wilfully  did  permit 
and  yet  doth  permit  to  the  great 
damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said 
lady  the  Queen  there  inhabiting 
being  residing  and  passing  to  the 
evil  example  of  all  others  in  the 
like  case  offending  and  against  the 
peace  of  our  said  lady  the  Queen 
her  Crown  and  dignity. 


And  the  jurors  aforesaid  upon 
then:  oath  aforesaid  do  further  pre- 
sent that  the  said  Samuel  Stannard 
to  wit  on  the  said  1st  day  of  Jan- 
nary  in  the  year  aforesaid  and  on 
the  said  other  days  and  times  afore- 
said at  the  said  parish  of  St.  Mary 
Key  in  the  borough  aforesaid  in  the 
county  aforesaid  unlawfully  did 
keep  and  maintain  a  certain  common 
illgovemed  and  disorderly  house 
and  in  the  said  last  mentioned  house 
for  the  lucre  and  gdn  of  him  the 
said  Samuel  Stannard  certain  per. 
sons  as  well  men  as  women  of  evil 
name  and  fame  and  of  dishonest 
conversation  then  and  there  and  on 
the  said  other  days  and  times  there 
unlavrfully  and  wilfully  did  cause 
and  procure  to  frequent  and  come 
together  and  the  said  men  and 
women  in  the  said  house  of  him  the 
said  Samuel  Stannard  at  unlawful 
times  as  well  in  the  night  as  in  the 
day  then  and  there  and  on  the  said 
other  days  and  times  there  to  be 
and  remain  drinking  tippling  whor- 
ing and  otherwise  misbehaving 
themselves  unlawfully  and  wilfully 
did  permit  to  the  great  damage  and 
common  nuisance  of  all  the  liege 
subjects  of  our  lady  the  Queen 
there  inhabiting  being  residing  and 
passing  to  the  evil  example  of  all 
others  in  the  like  case  offending 
and  against  the  peace  of  our  said 
lady  the  Queen  her  Crown  and 
dignity. 


The  defend- 
ant was  the 
o?mer  of  a 
house,  the 
whole  of 
which  he  let 
in  parts  to 
women  as 
weekly 
tenants,  who 
with  his 
knowledge 
and  assent 
used  their 
respective 
rooms  for 
purposes  of 
prostitution* 
The  defend- 
ant  retained 
no  part  of  the 
house  for 
himself,  and 
had  no  con- 
trol over  it, 
nor  did  he 
derive  any 
advantage 
from  the  use 
made  of  the 
house,  except 
in  so  far  as 
the  ability  of 
the  tenants 
to  pay  their 
rent  was 
thereby 
increased. 

Held,  that 
he  was  not 
the  keeper  of 
a  disorderly 
house,  and 
could  not  be 
convicted 
as  such. 
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[1862.]         The  fects  proved  were  as  follows:— The  house  in 

Stakhabd's  question  was  inhabited  entirely  by  women,  who  lived 

Cm.      ]yy  prostitution  openly  carried  on,  and  whose  conduct 

was  often  riotous  and  grossly  indecent,  so  as  to  be  a 

scandal  and  offence  to  the  neighbourhood. 

The  defendant  was  the  owner  of  the  house,  but  he 
occupied  no  part  of  it,  neither  did  he  keep  the  key,  or 
reserve  to  himself  any  right  of  entry. 

The  apartments  throughout  the  house  were  let  to 
weekly  tenants,  who  occupied  separately,  under  dis- 
tinct takings,  each  lodger  having  her  own  room,  her 
own  key,  and  a  door  opening  either  into  the  street  or 
into  a  passage  communicating  with  the  street.  The 
defendant  had  nothing  whatever  to  do  with  the  manage- 
ment of  the  house  (if,  indeed,  a  house  thus  divided 
into  distinct  and  separate  holdings  can  be  said  to  be 
managed  as  a  house)  or  of  any  part  of  it.  He  received 
no  share  of  the  earnings  of  the  women,  nor  did  he 
derive  any  benefit  therefrom,  except  so  far  as  he  may 
be  said  to  have  done  so  incidentally  from  their  ability 
to  pay  their  rent  being  thereby  increased.  He  had  no 
control  over  the  tenants,  except  such  as  might  arise 
indirectly  from  his  power  as  landlord  to  determine  the 
tenancy  from  one  week  to  another.  He  only  went  to 
the  house  to  collect  the  weekly  rent  from  the  different 
lodgers,  or  when,  being  pressed  by  the  complaints  of 
the  neighbours,  he  went  (as  sometimes  happened)  to 
endeavour  to  prevail  on  the  inmates  to  be  more  orderly 
in  their  behaviour.  On  the  other  hand,  it  was  abun- 
dantly clear  that  he  perfectly  well  knew  the  use  to 
which  the  apartments  were  applied  by  the  several 
lodgers,  and  that  he  let  the  apartments  with  a  full 
knowledge  that  they  would  be  applied  to  the  purpose 
of  prostitution,  and  with  a  perfect  assent  on  his  part 
to  their  being  so  applied. 

A  question  presented  itself  whether,  under  these 
circumstances,  the  defendant  could  be  considered  as 
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having  "  kept"  the  house  in  the  legal  sense  of  that     [1862.] 
term.     Entertaining  serious  doubt  how  far  the  indict-   srAHNiBD'e 
ment  could  be  supported  on  the  state  of  facts  I  have       Case, 
stated,  I  thought  it  best,  on  the  whole,  to  direct  a 
verdict  of  Guilty^  reserving  the  case  for  the  considera- 
tion of  this  Court 

This  case  was  argued,  on  the  22nd  of  November^ 
1862,  before  Poixock  C.  B.,  Wiqhtman  J.,  Williams 
J.,  CsANiiELL  B.  and  Mellob  J. 

Metcalfe  (  Orridge  with  him)  appeared  for  the  Crown. 

No  counsel  was  instructed  to  argue  the  case  on 
behalf  of  the  prisoner. 

Metcalfe. — The  question  in  this  case  turns  on  the 
meaning  of  sect.  8  of  the  25  Geo.  2,  c.  36,  which, 
after  reciting  that,  "  By  reason  of  the  many  subtle 
and  crafty  contrivances  of  persons  keeping  bawdy- 
houses,  gaming-houses  or  other  disorderly  houses,  it 
is  difficult  to  prove  who  is  the  real  owner  or  keepi<er 
thereof,  by  which  means  many  notorious  offenders  have 
escaped  punishment,"  enacts  that,  ^^  Any  person  who 
shall  at  any  time  hereaft;er  appear,  act  or  behave  him- 
self or  herself  as  master  or  mistress,  or  as  the  person 
having  the  care,  government  or  management  of  any 
bawdy-house,  gaming-house  or  other  disorderly  house, 
shall  be  deemed  and  taken  to  be  the  keeper  thereof, 
and  shall  be  liable  to  be  prosecuted  and  punished  as 
such,  notwithstanding  he  or  she  shall  not,  in  fact,  be 
the  real  owner  or  keeper  thereof." 

Pollock  C.  B. — Is  this  a  brothel? 

Metcalfe. — It  is  a  nuisance  at  common  law,  and  is 
indicted  as  such.  The  25  Geo.  2,  c.  36,  does  not  create 
the  offence;  it  only  facilitates  the  punishment  of 
offenders.  If  you  cannot  get  at  the  master,  it  enables 
you  to  punish  the  servant.  It  does  not  exonerate  the 
owner,  the  real  master. 
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[1862.]         Pollock  C.   B.— What  did   the   prisoner  do  as 
StankW   master? 

Case.  Metcalfe.— R^  let  the  house  to  the  lodgers. 

Pollock  C.  B. — No  doubt,  that  was  morally  wrong; 
but  how  is  it  indictable? 

Metcalfe. — There  is  a  case  where  it  was  held  that  a 
man  who  kept  a  place  for  shooting  pigeons  might  be 
indicted,  on  the  ground  that,  although  he  was  not 
present  himself,  yet  he  was  responsible  for  bring- 
ing people  together  in  such  a  way  as  to  *cause  a 
nuisance  (a). 

Pollock  C.  B. — Suppose  there  had  been  a  row  of 
separate  tenements  let  separately,  instead  of  rooms  in 
a  house  as  here,  could  the  owner  of  the  houses  be 
convicted?  In  Regina  v.  Peirson{h)^  it  was  held  that 
an  indictment  cannot  be  maintained  against  anyone 
for  being  a  bawd  and  procuring  ill-disposed  persons 
to  meet  and  commit  fornication ;  but  that,  if  a  person 
was  only  a  lodger  in  a  house,  yet,  if  she  made  use  of 
her  room  for  the  entertaining  and  accommodating 
people  in  the  way  of  a  bawdy-house,  it  would  be  keep- 
ing a  bawdy-house  as  much  as  if  she  had  the  whole 
house. 

Metcalfe. — No  doubt,  the  lodgers  are  indictable; 
but  so  is  the  owner,  if  he  knows  of  the  purpose  to 
which  the  tenement  will  be  applied,  and  lets  it  with 
that  knowledge.  This  conviction  may  be  supported 
on  two  grounds:  1st,  Because  the  man  created  the 
nuisance  by  bringing  the  people  together;  and  2nd, 
Because  he  is  an  accessory  before  the  fact  to  the  com- 
mission of  the  offence  by  his  lodgers.  By  the  24  &  25 
Vict.  c.  94,  s.  8,  "  Whosoever  shall  aid,  abet,  counsel 
or  procure  the  commission  of  any  misdemeanor  shall 
be  liable  to  be  tried,  indicted  and  punished  as  a 
principal  offender." 

(a)  Rex  y.  Moore,  3  B.  &  Ad.  184.  (b)  2  Ld.  Raym.  1197. 
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Pollock  C.  B. — Upon  that  view  the  milliner  who     [1862.] 
supplied  these  women  with  clothes  might  be  convicted,  ""stahwam^s 

Channell  B. — The  prisoner  would  be  a  trespasser,       C"*- 
if  he  entered  the  premises  without  the  consent  of  the 
women.     How  is  he  to  put  a  stop  to  the  nuisance? 

Metcalfe. — He  might  have  determined  the  tenancy. 
He  actually  re-lets  the  premises  during  the  continu- 
ance of  the  nuisance,  for  his  permitting  weekly  tenants 
to  continue  their  holding  week  after  week  is,  in  fact, 
a  re-letting.  In  Regina  v.  Pedly  (a)  it  was  held  that, 
if  a  reversioner,  after  a  nuisance  has  been  erected  by 
the  tenant,  re-let  the  premises,  or,  having  an  oppor- 
tunity to  determine  the  tenancy,  omit  to  do  so,  allow- 
ing the  nuisance  to  continue,  he  is  liable  for  such 
continuance.  In  Rex  v.  Medley  (6)  it  was  held  that 
the  directors  of  a  gas  company  were  liable  for  an 
act  done  by  their  superintendent  and  engineer,  under 
a  general  authority  to  manage  their  works,  though 
they  were  personsdly  ignorant  of  the  particular  plan 
adopted,  and  though  such  plan  was  a  departure  from 
the  original  and  understood  method,  which  the  direc- 
tors had  no  reason  to  suppose  discontinued.  That  case 
is  stronger  than  the  case  now  under  consideration. 

Williams  J. — There  are  many  cases  of  private 
nuisances,  where  the  landlord  has  been  held  respon- 
sible for  continuing  the  nuisance.  Surely  they  would 
throw  some  light  on  this  question. 

Ribton,  amicus  curtce. — Those  cases  are  all  reviewed 
in  Rich  v.  Basterjield  (c). 

Metcalfe. — In  Thompsonv.  Gibson  (d),  it  was  held  that 
an  action  for  continuing  a  nuisance  might  be  main- 
tained against  those  who  erected  it,  although  they 
had  no  right  to  enter  upon  the  land  to  remove  it. 

Cur.  adv.  vult. 

(a)  1  Ad.  &  E.  822.  C.  P.  273. 

(h)  6  Car.  &  P.  292.  (d)  7  M.  &  W.  456. 

(c)  4C.B.783;  16  L.  J.,  N.  S. 
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The  judgment  of  the  Court  was  delivered  on  the 
24th  oi  November,  1863,  by 

Pollock  C.  B. — In  this  case  the  prisoner  is  the 
owner  of  a  house,  the  whole  of  which  he  lets  in  parts 
to  young  women  of  not  the  most  moral  character.  He 
retains  no  part  himself,  and  has  no  control  over  the 
house.  There  is  no  doubt  that  the  persons  to  whom 
it  is  let  use  it  for  purposes  of  prostitution.  Under 
these  circumstances  the  defendant  is  indicted  for 
keeping  a  disorderly-house.  We  are,  however,  of 
opinion  that,  whatever  offence  against  morality  or  law 
he  may  have  committed,  he  did  not  keep  a  disorderly- 
house.  The  house  was  not  kept  by  him.  He  had  no 
power  to  admit  any  one  whom  he  desired  to  enter  the 
house,  or  to  exclude  any  one  whom  he  wished  not  to 
enter.  In  fact,  he  was  not  the  keeper  of  the  house ;  and 
the  conviction  must  be  quashed. 

Conviction  quashed. 


1868. 


REGINA    V.   FREDERICK    BURRELL    and 
HENRY  RICHARD  BURRELL. 


Thb  following  case  was  reserved  by  Williams  J. 
This  was  an  indictment  under  the  statute  24  &  25 
Vict.  c.  100,  8.  53,  tried  before  me  at  the  last  Norfolk 


A,  wafl  in- 
dicted under 
the  24  &  25 
VicL  e.  100, 
9,  53,  for 
frandolentlj 

alluring  J.  out  of  the  possession  of  her  mother  and  stepfather,  the  latter  having  then 
the  lawful  care  of  her,  and  B.  with  being  an  accessory  before  the  fact. 

J.  was  sent  bj  her  mother  to  liye  with  her  grandmother.  Instead  of  going  there  she  went 
to  ^.*s  house,  and  did  not  return  home  when  desired  to  do  so  by  her  mother.  After 
remaining  with  B.  a  month  she  left  with  J.,  her  paternal  uncle,  and  was  Jmarried  to  him 
without  her  mother's  knowledge. 

Heldy  that  the  averments  that  the  girl  was  in  the  possession  and  under  the  care  of  her 
stepfather  might  be  rejected  as  surplusage ;  but 

Held^  also,  upon  objection  taken  that  there  was  no  evidence  that  the  alluring  was 
fraudulent,  or  that  the  girl  was  taken  out  of  her  mother's  possession,  that  the  facts  did 
not  support  the  indictment. 

Upon  a  division  in  the  Court  on  a  point  of  law  it  is  usual  to  direct  a  re-hearing  before 
the  mteen  Judges ;  but,  where  the  division  is  on  the  facts  only,  the  opinion  of  the 
majority  will  be  delivered  as  the  judgment  of  the  Court. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED. 


355 


Assizes.  It  charged  that  Frederick  BwrreU  fraudu- 
lently allured,  took  away,  and  detained  one  Jane 
BurreU  out  of  the  peasesaion  of  her  mother  and  one 
WiUiam  S.  Eyder^  he  then  having  the  lawful  care  and 
charge  of  her,  she  being  then  under  the  age  of  twenty- 
one  yearS)  and  haying  then  a  preset  legal  interest  in 
real  estates,  with  intent  to  marry  and  carnally  know 
her;  and  Henry  Richard  BurreU  was  charged  with 
feloniously  aiding,  &c.,  to  commit  the  said  felony  (a). 


186& 

Bubbbll's 
Case. 


(a)  The  indictment  was  as  fol- 
lows :— 

NarfM  to  wit]  The  jurors  for 
our  ladj  the  Queen  upon  their 
oaths  present  that  Frederick  BuT" 
reU  on  the  twentieth  daj  of  Ja^ 
nuary  one  thousand  eight  hundred 
and  sixty-three  at  Fakenham  in 
the  said  county  feloniously  did 
fraudulently  allure  take  away  and 
detain  one  Jane  BurreU  out  of  the 
possession  and  against  the  will  of 
her  mother  Mary  Ann  Hyder  and 
WiUiam  SUver  Hyder  the  said 
WiUiam  Silver  Hyder  having  then 
the  lawful  care  and  charge  of  her 
the  said  Jane  BurreU  and  she  the 
said  Jane  BurreU  being  then  under 
the  age  of  twenty-one  years  and 
haying  then  a  present  legal  interest 
in  certain  real  estates  situate  at 
Hindolveetone  in  the  said  county 
and  in  Fakenham  aforesaid  witii 
intent  to  marry  and  carnally  know 
her  the  said  Jane  BurreU  against 
the  form  of  the  statute  in  that  case 
made  and  provided  and  against  the 
peace  of  our  lady  the  Queen  her 
Crown  and  dignity. 

And  the  jurors  aforesaid  upon 
their  oaths  aforesaid  do  further 
present  that  Henry  Richard  BurreU 
on  the  day  aforesaid  at  Fakenham 
aforesaid  before  the  said  felony 
was  committed  in  manner  and  form 
aforesaid  did  feloniously  and  mali- 
ciously incite  counsel  and  procure 


the  said  Frederick  BurreU  the  said 
felony  in  manner  and  form  aforesaid 
to  do  and  commit  against  the  form 
of  the  statute  in  such  case  made 
and  provided  and  against  the  peace 
of  our  lady  the  Queen  her  Crown 
and  dignity. 

Second  count.  And  the  jurors 
aforesaid  upon  their  oaths  aforesud 
do  further  present  that  Henry 
Richard  BurreU  on  the  twentieth 
day  of  January  one  thousand  eight 
hundred  and  sixty-three  at  FoAen- 
ham  in  the  said  county  feloniously 
did  fraudulently  allure  take  away 
and  detain  one  Jane  BurreU  out  of 
the  possession  and  against  the  will 
of  her  mother  Mary  Ann  Hyder 
and  WUliam  Silver  Hyder  the  siud 
WiUiam  Silver  Hyder  hAving  then 
the  lawful  care  and  charge  of  her 
the  said  Jane  BurreU  and  she  the 
said  Jane  BurreU  being  then  under 
the  age  of  twenty-one  years  and 
having  then  a  present  legal  interest 
in  certain  real  estates  situate  at 
Hindolveetane  in  the  said  county 
and  at  Fakenham  aforesaid  with 
intent  to  cause  her  the  said  Jane 
BurreU  to  be  married  and  carnally 
known  by  one  Frederick  BurreU 
against  the  form  of  the  statute  in 
that  case  made  and  provided  and 
against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

And  the  jurors  aforesaid  upon 
their  oaths   aforesaid  do  furUier 
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1868.  The  two  defendants  were  the  paternal  uncles  of 

Bubebll'8    JO''m  BurreU^  who  was  sixteen  years  old  in  February^ 
Case.       1863,  and  was  entitled,  by  inheritance,  to  real  estates 
of  the  value  of  about  50Z.  a  year. 

Her  mother,  Mary  Ann  Eyder^  had  married,  first, 
James  WiUiam  BurreU,  the  father  of  Jane^  and  brother 
of  the  two  defendants.  He  died  in  1846;  and  the 
mother  afterwards,  in  the  year  1858,  married  W.  S. 
Hyder.  Her  daughter  Jane  lived  with  her  and  her 
stepfather  at  Fakenham^  till  she  was  sent  to  school  by 
her  mother,  first  to  a  school  in  Suffolk^  in  January^ 
1862,  where  she  remained  till  August,  1862,  when  she 
came  back  to  her  mother's,  and  then,  in  October^  1862, 
to  a  school  in  JSTorunch^  where  she  remained  till  De- 
cember 20th,  when  she  came  back  to  Fdkenham  for 
the  Christmas  holidays.  She  arrived  at  her  mother's 
house  in  the  afternoon,  and  stayed  about  half  an 
hour,  and  then  she  left  the  house  alone.  About  nine 
o'clock  that  evening  she  came  back,  and  stayed  till  ten, 
when  she  again  left  the  house  without  her  mother's 
knowledge  or  consent.  She  came  back  the  next 
morning,  and  stayed  with  her  mother  for  about  two 
hours,  and  then  again  went  away  without  her  mother's 
knowing  whither.  In  fact  she  had  gone  to  the  house 
of  her  uncle,  the  defendant  Henry  Richard  Burrell^ 
who  also  lived  in  Fakenham^  and  she  continued  there 
till  Janiuiry  19th,  1863,  when  she  left  Fakenham  as 
hereafter  mentioned.  She  continued  to  pay  visits  to 
her  mother  for  an  hour  or  two  nearly  every  day  till 
the  19th  o{  January.    It  further  appeared  that,  in  the 

present  that  Frederick  BurreU  on  reU  the  said  felony  in  manner  and 

the  day  aforesaid  at  FoAenAom  afore-  form  aforesaid  to  do  and  commit 

siud  before   the   said  felony  was  against  the  form  of  the  statute  in 

committed  in  manner    and   form  such  case  made  and  provided  and 

aforesaid  did  feloniously  and  mali-  against  the  peace  of  our  lady  the 

ciously  incite  counsel  aid  and  pro-  Queen  her  Crown  and  dignity, 
cure  the  said  Henry  Richard  Bur- 
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interval  between  her  coming  home  from  the  school  in  1868. 
Suffolk  and  her  going  to  that  at  Norwich^  it  had  been  Tburmix's 
arranged  at  her  own  desire,  in  consequence  of  her  not 
living  happily  with  her  stepfather  and  mother,  that 
she  should  live  with  her  mother's  mother  and  brother, 
who  dwelt  together  in  Fakenham.  When  she  came 
back  for  the  Christmas  holidays,  she  wished  to  remain 
with  her  mother;  but  the  latter  insisted  on  her 
daughter's  abiding  by  her  choice  to  go  to  her  grand- 
mother's for  the  holidays,  and  would  not  consent  to 
her  staying  with  her  at  her  stepfather's  house.  On 
this  she  went  to  the  house  of  her  uncle  Henry  Richard 
Burrelh  Her  mother,  as  soon  as  she  discovered  that 
her  daughter  was  there,  desired  her  to  come  to  her 
house,  and  refused  to  let  her  have  her  clothes,  unless 
she  did  so. 

On  the  19  th  of  January^  Frederick  BurreU  and  the 
wife  of  Henry  Richard  BurreU  left  Fakenham^  together 
with  Jane  BurreU^  by  the  railway,  and,  on  the  next 
day,  Frederick  BurreU  and  Jane  BurreU  were  married 
at  the  church  of  Plumsteadj  near  Woolwich.  These 
occurrences  took  place  under  such  circumstances  as 
fully  warranted  the  jury  in  finding  that  Jane  BurreU 
was  allured  and  taken  away  by  Frederick  BurreU  with 
intent  to  marry  her,  and  that  Henry  Richard  BurreU 
aided,  &c.,  in  the  committing  of  this  act,  and  the 
jury  accordingly  convicted  them;  but  several  points 
of  law  were  raised  by  the  counsel  for  the  defendants, 
which  I  reserved  for  the  consideration  of  this  Court. 
Fii-st,  It  was  contended  that  there  was  no  evidence 
that  Frederick  BurreU  had  fraudulenUy  allured  and 
taken  away  the  young  woman  within  the  meaning  of 
the  statute.  Secondly,  That  there  was  no  evidence 
that  she  was  taken  out  of  the  possession  of  her  mother 
within  the  meaning  of  the  statute.  Thirdly,  That  the 
indictment  charged  that  she  was  taken  out  of  the 
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1868.  possession  of  her  mother  and  of  WiUiam  S.  Hydevy  he 
BuBBBLL'g  having  then  the  lawful  care  and  charge  of  her,  and 
^A^«  that  it  was  necessary  to  prove  that  she  was  in  the 
possession  of  him  as  thus  alleged,  as  well  as  of  her 
mother,  when  she  was  taken  away.  But  Uie  only 
proof  of  that  was  that  the  guardianship  of  her  person 
and  copyhold  estate  had  been  granted  to  him  at  a 
Special  CJourt  for  the  Manor  of  Fakenham^  when  she 
was  admitted  as  tenant  of  her  copyhold  estate  in  that 
manor.  And  it  was  contended,  on  the  part  of  the 
defendants,  that  this,  did  not  shew  that  he  had  the 
lawful  care  and  charge  of  her,  within  the  meaning  of 
the  statute.  On  the  part  of  the  Crown,  it  was  argued 
that  at  all  events  there  was  evidence  that  she  was 
taken  out  of  the  possession  of  her  mother;  and  that 
this  sufficed  to  sustain  the  indictment. 

This  case  was  argued,  on  the  25th  of  Aprils  1868, 
before  Pollock  C.  B.,  Wightman  J.,  Williams  J., 
Mabtin  B.  and  CEATma  J. 

ff.  Drake  {Metcalfe  with  him),  for  the  prisoners. — 
The  indictment  against  the  prisoners  is  framed  under 
the  24  &  25  Vict.  c.  100,  s.  53,  which  enacts  that, 
*•  Where  any  woman  of  any  age  shall  have  any  interest, 
whether  legal  or  equitable,  present  or  future,  absolute, 
conditional,  or  contingent,  in  any  real  or  personal 
estate,  or  shall  be  a  presumptive  heiress  or  coheiress, 
or  presumptive  next  of  kin,  or  one  of  the  presump- 
tive next  of  kin,  to  any  one  having  such  interest, 
whosoever  shall,  from  motives  of  lucre,  take  away  or 
detain  such  woman  against  her  will,  with  intent  to 
marry  or  carnally  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other  person ;  and 
whosoever  shall  fraudulently  allure,  take  away,  or 
detain  such  woman,  being  under  the  age  of  twenty- 
one  years,  out  of  the  possession  and  against  the  will 
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of  her  father  or  mother,  or  of  any  other  person  having  1868. 
the  lawful  care  or  charge  of  her,  with  intent  to  marry  Buebellb 
or  carnally  know  her,  or  to  cause  her  to  be  married  ^*®^- 
or  carnally  known  by  any  other  person,  shall  be  guilty 
of  felony."  It  is  submitted  that  there  was  no  frau- 
dident  alluring,  taking  away  or  detaining,  nor  was 
there  any  alluring  by  misrepresentation.  The  mere 
alluri&g  is  not  suffioieht;  there  must  be  a  fraudulent 
alluring :  Regina  v.  Hopkins  (a).  It  is  also  contended 
that  there  was  no  evidence  that  the  girl  was  taken  out 
of  the  possession  of  her  mother.  There  are,  indeed, 
cases  in  which  it  has  been  held  that  decoying  a  girl 
when  just  outside  her  father's  house  is  virtually  an 
abduction  from  his  possession;  but,  in  this  case,  the 
mother  had  abandoned  the  possession  of  the  girl  by 
refusing  to  ^Uow  her  to  stay  at  home. 

WiGHTMAN  J.-i-The  case  finds  that  the  girl  wished 
to  remain  with  her  mother,  but  that  the  mother  would 
not  consent  to  her  doing  so.  Under  these  circum- 
stances can  it  be  said  that  she  was  taken  out  of  her 
possession? 

Drake* — It  may  be  said  that,  as  soon  as  the  mother 
discovered  that  her  daughter  was  at  her  uncle's,  she 
desired  her  to  return ;  but  there  was  no  evidence  that 
either  of  the  prisoners  knew  that  her  mother  had 
ordered  her  to  come  back.  In  Hieks  v.  Gore  (b) 
where  a  widow,  fearing  that  her  daughter,  who  was  a 
rich  heiress,  might  be  seduced  into  an  improvident 
marriage,  placed  her  under  the  care  of  a  female  friend, 
who  sent  for  her  son  from  abroad,  and  married  him 
openly  in  the  church,  and  during  canonical  hours,  to 
the  heiress,  before  she  attained  the  s^e  of  sixteen,  and 
without  the  consent  of  her  mother,  who  was  her 

(a)  Car.  &  M.  264.  (b)  3  Mod.  84. 
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Digitized  by  VjOOQ IC 


Case. 


360  CROWN  CASES  RESERVED. 

1863.  guardian,  it  was  held  that,  in  order  to  bring  the 
BuBRsix'f  offence  within  the. 4  &  6  Ph.  ^  M.  c.  8,  the  statute 
then  in  force,  it  must  appear  that  some  artifice  was 
used;  that  the  elopement  was  secret;  and  that  the 
marriage  was  to  the  disparagement  of  the  family. 
Thirdly,  it  is  submitted  that  the  stepfather  had  not 
the  lawful  care  and  charge  of  the  girl  within  the 
meaning  of  the  statute;  he  had  no  general  guardian- 
ship of  her  person,  although  for  the  management  of 
her  copyhold  estate  he  might  have  a  special  guardian- 
ship granted  him  by  a  special  Court.  It  may  be  said 
that  in  Ratcliffe^s  Case  (a),  which  is  somewhat  similar 
to  that  now  under  consideration,  the  consent  of  the 
stepfather  was  held  to  be  wholly  immaterial;  but  the 
words  of  the  indictment  here  are  "  out  of  the  posses- 
sion and  against  the  will  of  her  mother  and  stepfather, 
the  said  stepfather  having  then  the  lawful  care  and 
charge  of  her." 

Pollock  C.  B. — We  are  all  of  opinion  that  the  in- 
dictment would  be  supported  by  shewing  that  the  girl 
was  taken  out  of  the  possession  and  against  the  will  of 
her  mother.  The  rest  might  be  struck  out  as  sur- 
plusage. 

BtdweTj  for  the  Crown. — The  statute  does  not  re- 
quire any  evidence  of  fraud.  The  first  clause  of  sect. 
53  is  directed  against  taking  away  a  woman  who  is 
her  own  mistress,  and  the  word  "  fraudulently"  is  not 
used  before  the  words  ^^  take  away  or  detain."  The 
second  clause  is  for  the  protection  of  those  who,  owing 
to  their  age,  are  incapable  of  consenting,  and,  therefore, 
the  words  "fraudulently  allure"  are  added,  the  word 
"  fraudulently"  applying  only  to  "  allure,"  and  not  to 
"  take  away  or  detain."    The  offence,  therefore,  would 

(a)  8  Rep.  395. 
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be  complete,  whether  the  girl  was  taken  away  fraudu-       1868. 
lently  or  not.     But,  however  that  may  be,  there  was    buebbix's 
quite  sufficient  evidence  of  fraud  in  the  mere  fact       ^*»®- 
that  her  own  uncle  married  her,  without  the  knowledge 
and  without  the  consent  of  her  mother  in  whose  lawful 
custody  she  was  at  the  time. 

Mabtin  B. — Against  whom  do  you  say  the  fraud 
was  committed? 

BtUwer. — Against  the  mother,  not  against  the 
child. 

Pollock  C.  B. — In  this  case  the  consent  of  the 
mother  was  utterly  unimportant;  the  whole  transac- 
tion was  illegal,  and  a  mere  sham. 

WiGHTMAN  J. — Do  you  coutcnd  that  the  conviction 
was  good  against  both  ? 

Bulwer. — One  uncle  was  convicted  for  inciting  and 
abetting  the  other.     No  point  was  raised  about  that. 

Secondly,  the  girl  was  taken  out  of  the  possession 
and  against  the  will  of  her  mother.  The  mother,  as 
was  held  in  Ratcliffes  Case  (a),  retained  the  guardian- 
ship of  her  daughter  by  the  former  husb^^nd. 

WiGHTMAN  J. — The  girl  was  certainly  not  in  the 
actual  possession  of  her  mother,  for  her  mother  would 
not  consent  to  her  staying  with  her  at  her  house. 

Bulwer. — The  girl  elected  to  go  to  her  grandmother's, 
and  the  mother  insisted  on  her  abiding  by  her  choice, 
instead  of  which  she  goes  to  her  uncle's,  the  mother  all 
the  time  being  under  an  impression  that  she  was  with 
her  grandmother.     • 

WiGHTMAN  J.— Suppose  the  mother  had  said,  You 
shall  not  come  here? 

Bulwer. — Under  some  circumstances  the  mother 
might  abandon  the  possession  of  her  daughter,  as  by 

(a)  3  Rep.  39  b. 
DD   2 
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1868.  actually  turning  her  out  of  doors.  There  was  nothing 
Buereix'b  of  the  sort  here.  The  girl  chose  to  go  to  her  grand- 
c»»«-  mother's,  and  she  was  to  abide  by  such  choice :  she  was 
not  to  go  whereever  she  pleased.  In  Batcliffe's  Cwe  (a) 
the  mother  was  held  to  have  the  custody  of  her 
daughter's  person  and  the  guardianship  of  her,  within 
the  4  &  5  Ph.  ^  M.  c.  8,  although  the  daughter  was 
eight  miles  away.  Hicks  v.  Gore  (6)  was  only  a  Nisi 
Prius  decision,  and  is  silent  on  the  points  now  before 
this  Court.  In  Easfs  Pleas  of  the  Crovm  (c)  it  is  said, 
with  reference  to  that  case,  "  It  is  to  be  noticed  that 
the  mother  had  placed  the  child  under  the  care  of  Lady 
Gore^  by  whose  procurance  the  marriage  was  effected; 
but  nothing  is  stated  in  the  report  to  shew  that  the 
Chief  Justice  laid  any  stress  on  this  circumstance. 
And,  in  truth,  it  deserves  good  consideration  before 
it  is  decided  that  an  offender,  dcting  in  collusion  with 
one  who  has  the  temporary  custody  of  another's  child 
for  a  special  purpose,  and  knowing  that  the  parent  or 
proper  guardian  did  not  consent,  is  yet  not  within  the 
statute."  In  Begina  v.  Kipps  {d)  it  was  held  that  the 
offence  was  complete,  although  the  girl  was  taken,  not 
from  her  home,  but  from  a  place  at  some  distance,  to 
which  she  had  gone  voluntarily  and  alone.  Again,  in 
Begina  v.  Mankletow  (e),  Jervis  C.  J.  says,  "  A  manual 
possession  is  not  necessary.  If  the  girl  were  a  member 
of  the  family,  and  under  the  father's  control,  there  is 
a  sufficient  possession.  If  a  girl  leaves  her  father's 
house  for  a  particular  purpose,  with  his  sanction,  she 
cannot  legally  be  jsaid  to  be  out  of  her  father's  pos- 
session." 
WiGHTMAN  J. — If  the  girl  had  gone  to  her  grand- 

(a)  8  Rep.  896.  (d)  4  Cox  Crim.  Cas,  167. 

{h)  3  Mod.  Rep.  84.  (e)  Deaw.  C.  C.  159. 

(c)  Vol.  1,0.11,8.7,  p.  457. 
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mother's,  she  would  have  been  in  her  possession ;  but,       1868. 
suppose  the  mother  had  said,  Go  to  any  one  of  your    Burreix^s 
relations.  ^^' 

Bfdwer. — If  she  had  said  that,  it  would  have  implied 
an  abandonment;  but  that  is  not  this  case. 

Mabtin  B* — The  mother,  by  her  own.  act,  loses  pos- 
session of  the  girl;  but,  when  she  discovers  where  she 
is,  she  desires  her  to  return.  She  had  a  right  to  com- 
pel her  to  return,  and  is  not  that  such  a  constructive 
possession  as  to  satisfy  the  statute? 

jBtJw?^.— Certainly;  the  mere  right  of  possession 
would  be  sufficient. 

Metcdfe^  in  reply — The  girl  was  not  in  her  mother's 
possession,  for  the  mother  would  not  consent  to  her 
staying  in  her  house.  If  she  had  actually  gone  to  her 
grandmother's,  the  possession  should  have  been  laid 
in  the  grandmother.  The  girl,  however,  never  went 
there;  but  voluntarily  left  her  mother's,  and  went  to 
fcer  uncle's.  The  first  time  that  Frederick  Burrell  is 
brought  upon  the  stage  is  on  the  very  day  they 
went  away  to  be  married.  There  was  no  evidence 
of  previous  solicitation,  as  in  ManUetouia  Case  (a). 
The  girl  left  voluntarily.  In  Regina  v.  Handley  (6),  * 
Wighiman  J.  says :  *'  If  the  going  away  was  entirely 
voluntary  on  the  part  of  the  girl  (that  is,  not  produced 
by  either  physical  or  moral  force),  the  prisoners  would 
not  be  guilty  of  abduction."  Again,  there  must  be  a 
fraud  to  bring  the  case  within  the  statute.  In  sections 
54  and  55  of  this  Act,  which  are  directed  against  the 
abduction  of  a  woman  or  girl,  the  word  "fraudulently" 
is  omitted.  It  is  clear,  therefore,  the  legislature  in- 
tended that  some  meaning  should  be  attached  to  the 
word. 

(a)  Dears.  C.  C.  169.  {h)  1  FoBt.  &  Fin.  648. 
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1868.  Martin  B ^If  the  fraud  is  to  be  upon  the  girl,  there 

Buusix's    is  clearly  none  here;  but,  if  on  the  mother,  there  is 
Cwe.       abundant  evidence  of  fraud. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  delivered,  on  the 
24th  of  November^  1868,  by 

Pollock  C.  B. — The  prisoners  were  indicted  for 
fraudulently  alluring  a  young  person  out  of  the  pos- 
session of  her  mother.  The  Court  is  divided  in 
opinion  on  the  facts  of  the  case.  Now,  it  is  usual, 
where  there  is  a  division  in  the  Court  upon  the  law  of 
the  case,  to  have  it  argued  before  the  fifteen  Judges; 
but,  where  the  division  is,  as  here,  on  the  facts  and  not 
on  the  law  applicable  to  them,  we  think  it  right  to 
deliver  judgment  according  to  the  opinion  of  the 
majority.  That  opinion  is,  that  the  facts  do  not  bear 
out  the  prosecution,  or,  in  other  words,  that  the  crime 
has  not  been  established  against  the  prisoners.  I 
repeat  that  there  is  no  difference  of  opinion  as  to  the 
liiw  of  the  case. 

Conviction  quashed. 
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REQIlJA  V.  EPHRAIM  GRAY,  1864. 


The  following  case  was  stated  by  the  Chairman  of  Everj  in* 
Quarter  Sessions  for  the  county  of  Essex.  fop  feionV. 

At  the  Micliaelmas  Quarter  Sessions  for  the  county  J^^^J?"  '* 
of  Essex^  held  at  Chelmsford^  on  Tuesday^  October  20th,  at  common 
1863,  Ephraim  Gray  was  put  upon  his  trial  upon  the  S^tute,^miwt 
following  indictment : —  «J|^e  ^^, 

Essex  to  wit.]     The  jurors  for  our  lady  the  Queen  forms  the 
upon' their  oath  present  that  Ephraim  Gray  late  of  J^]^^*^^  ^j^^ 
the  parish  of  i&?m/(?r(f  in  the  county  of  ^^^e^  labourer  indictment 
on  the  29th  day  of  October  in  the  year  of  our  Lord  "feloniously/* 
1862  with  force  and  arras  at  the  parish  aforesaid  in  the  f/feio^^elj'' 
county  aforesaid  did  unlawfully  and  maliciously  damage  ^ing  a  term 
with  intent  to  destroy  certain  machines  then  and  there  which  no 
being  and  used  for  ploughing  and  performing  other  ^^^f^^ 
agricultural  operations  to  wit  two  ploughs  and    one  can  be 
scarifier  the  property  of  John  Samuel  Finch  against  ^^ 
the  form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  lady  the  Queen  her 
Crown  and  dignity. 

He  pleaded  Not  Guilty.  His  counsel  objected  to  the 
validity  of  the  indictment  that  the  word  ^^  feloniously** 
was  omitted  in  it,  and  also  contended  that,  as  the 
ploughs  which  he  was  charged  with  unlawfully  and 
maliciously  damaging  were,  one  of  them  a  patent 
plough  of  Bastatt^  and  the  other  an  ordinary  plough, 
both  oi  them  of  a  description  commonly  in  use  in 
agriculture,  and  worked  by  horses,  and  the  scarifier 
als6  was  of  a  description  commonly  in  use,  the  damaging 
was  not  an  offence  within  the  statute  24  &  25  Vict, 
c.  97,  s.  15. 

VOL.    I.  E  E  L.  &  C. 
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1864.  The  Chairman  left  the  facts  to  the  jury,  who  found 

Q^^.g  the  prisoner  guilty,  and  the  Court  directed  that  the 
Case.  prisoner  should  enter  into  a  recognizance  of  bail  with 
a  surety  in  the  sum  of  60/.,  conditioned  to  appear  and 
receive  judgment  when  called  upon,  and  reserved  the 
two  questions  of  law  for  the  consideration  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer. 

This  case  was  argued,  on  the  23rd  of  January^  1864, 
before  Cockbubn  C.  J.,  Ckompton  J.,  Willbs  J., 
CHAmvELL  B.  and  Eeatikg  J. 

J.  P.  Murphy^  for  the  prisoner — There  are  two 
points  in  this  case.  The  first  is  that  the  indictment, 
which  charges  a  felony,  is  bad  for  not  alleging  that 
the  act  was  done  feloniously.  The  second  is,  that 
damage  to  a  common  plough  is  not  damage  to  a 
machine  within  the  meaning  of  the  24  &  25  Vict.  c.  97, 
s.  15.  As  to  the  first  point,  every  felony  must  be 
described  as  such  on  the  face  of  the  indictment,  and 
every  indictment  for  a  felony  which  omits  the  word 
"feloniously"  is  bad.  It  is  important  to  the  prisoner 
that  he  should  know  whether  he  is  charged  with  a 
felony  or  a  misdemeanor;  since  in  the  former  case 
he  has  certain  privileges,  such  as  the  right  of  challen- 
ging a  certain  number  of  jurors  peremptorily,  which 
are  not  accorded  to  him  when  he  is  charged  with  a 
misdemeanor  only.  Now,  here,  the  prisoner  is  indicted 
under  the  24  &  25  Vict  c.  97,  s.  15,  which  enacts 
that,  "whosoever  shall  unlawfully  and  maliciously  cut, 
break  or  destroy,  or  damage  with  intent  to  destroy  or 
to  render  useless,  any  machine  or  engine,  whether  fixed 
or  moveable,  used  or  intended  to  be  used  for  sowing, 
reaping,  mowing,  thrashing,  ploughing  or  draining,  or 
for  performing  any  other  agricultural  operation,  *or 
any  machine  or  engine,  or  any  tool  or  implement, 
whether  fixed  or  moveable,  prepared  for  or  employed 
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in  any  manufacture  whatsoever,  (except  the  manufac-  1864. 
ture  of  silk,  woollen,  linen,  cotton,  hair,  mohair  or  qbat's 
alpaca  goods,  or  goods  of  any  one  or  more  of  those  ^^^^ 
materials  mixed  with  each  other,  or  mixed  with  any 
other  material,  or  any  framework-knitted  piece,  stock- 
ing, hose  or  lace)  shall  be  guilty  of  felony."  Yet  the 
indictment  only  charges  that  the  prisoner  "did  unlaw- 
fully and  maliciously  damage,'*  without  alleging  that 
he  did  it  "feloniously."  As  to  the  second  point,  it  is 
submitted  that  damage  to  a  plough  is  not  within  the 
section  already  cited.  Section  51  of  the  same  Act 
provides  that  "whosoever  shall  unlawfully  and  ma- 
liciously commit  any  damage,  injury  or  spoil  to  or 
upon  any  real  or  personal  property  whatsoever,  either 
of  a  public  or  private  nature,  for  which  no  punishment 
is  hereinbefore  provided,  the  damage,  injury  or  spoil 
being  to  an  amount  exceeding  £ve  pounds,  shall  be 
guilty  of  a  misdemeanor."  Section  52  provides  for 
the  conviction,  before  a  magistrate,  of  persons  commit* 
ting  damage  to  an  extent  not  exceeding  5/.  The 
contention,  however,  on  the  other  side  mCist  be  that, 
when  the  thing  damaged  is  a  plough,  any  injury  to  it, 
though  only  to  the  extent  of  one  farthing,  is  a  felony. 
(He  was  then  stopped.) 

PkUbrick^  for  the  Crown. — The  indictment  contains 
all  the  words  which  are  to  be  found  in  the  section  on 
which  it  18  framed.  The  word  "  feloniously"  is  a 
technical  term,  and,  although  it  must  be  used  in  all 
indictments  for  any  felony  at  common  law,  yet  it  is 
not  required  when  the  essentials  of  the  offence  have 
been  ascertained  and  described  by  a  statute. 

CoCKBUBN  C.  J Suppose  the  record  of  this  con- 
viction were  produced  in  order  to  prove  that  a  forfei- 
ture had  been  incurred,  would  it  suflBciently  appear 
that  the  prisoner  had  committed  a  felony  ? 

E  E  2 
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1864.  FhilbricL-^It  is  true  that  in  Comyns's  Digest  (a) 

Gbat's  it  is  laid  down,  "  So  an  indictment  ought  to  make 
use  of  terms  proper  or  peculiar  to  the  oflFence :  as,  an 
indictment  for  treason  ought  to  say,  proditarik.  ♦  ♦  ♦ 
So  an  indictment  for  felony  ought  to  say,  feUmicb." 
But  in  the  note  it  is  said,  ^^  If  a  statute  enacts  that 
specified  facts  shall  amount  to  the  crime  of  having 
feloniously  stolen  another's  property,  by  stating  those 
facts,  without  more,  the  crime  of  larceny  is  sufficiently 
charged ;  it  is  not  indeed  totidem  verbis  charged  that  he 
feloniously  stole  another*s  property,  but  that  is  charged 
which  the  law  has  declared  shdl  be  equivalent  thereto  \\ 
and  the  case  of  Rex  v.  Johnson  (6)  is  referred  to. 

Cbobipton  J That  relates  to  the  ordinary  form  of 

indictment  for  embezzlement.  With  regard  to  that 
offence,  it  is  the  invariable  practice  for  the  indictment 
to  state  in  what  manner  it  is  that  the  party  is  guilty 
of  larceny,  by  describing  him  as  the  servant  or  in  the 
employment  of  some  person,  and  that  he  did  receive 
into  his  possession  the  particular  thing  on  account  of 
his  master,  and  that  he  did  embezzle  that  which  he  so 
received,  and  then  to  conclude  in  the  technical  terms  of 
the  law,  and  so  he  did  feloniously  steal  the  particular 
thing.  But  for  the  practice  I  should  have  said  that 
the .  conclusion  would  have  been  sufficient  without 
more,  that  is,  that  the  indictment  should  have  simply 
charged  a  larceny,  leaving  the  particular  circum- 
stances necessary  to  bring  it  within  the  Act  as  matter 
of  evidence. 

Philbrick. — In  JRea  v.  Crighton  (c)  an  objection 
was  taken  that  the  first  count  in  the  indictment, 
which  was  for  embezzlement,  did  not  charge  that  the 
prisoner  '*  feloniously'*  embezzled,  &c.     But  it  was 

(a)  Indictment  (G  6).  (b)  3  M.  &  S.  589. 

(c)  Eusfl.  &  Rj.  62. 
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answered  that  this  was  unnecessary,  the  indictment       1864. 
haying  pursued  the  words  of  the  statute.  GsAT't^ 

WiLLBS  J — There  the  word  **  feloniously'*  was  used       ^^' 
in  the  conclusion,  that  so  the  prisoner  feloniously  stole 
the  money. 

Philhrich — In  an  Anonynums  Case  in  r>yer  {a)  it 
was  held  that  the  omission  of  the  word  murder  vitiated 
an  indictment  for  that  offence;  and  in  E<i8t{b)  it  is 
said  that,  ^^  if  an  indictment  barely  allege  that  the 
mortal  stroke  was  given  feloniously^  or  that  the  defend- 
ant murdered^  &c.,  without  adding  of  malice  afore- 
thought;  or  if  it  only  charge  that  he  hMed  or  sUw^ 
without  averring  that  he  murdered  the  deceased,  the 
defendant  can  only  be  convicted  of  manslaughter." 
But  that  is  because  the  words  there  held  essential  are 
terms  of  art  which  have  received  at  common  law  a 
precise  and  definite  meaning  in  regard  to  each  of  the 
offences  to  which  they  belong.  Here,  on  the  other 
hand,  the  offence  does  not  turn  upon  the  meaning  of 
any  words  of  art,  but  is  defined  by  the  statute  whose 
very  words  are  followed  in  the  indictment.  The  con- 
clusion that  it  is  a  felony  is  a  conclusion  of  law  which 
need  not  be  averred. 

CocKBURN  C.  J. — But  it  is  also  necessary  to  state 
the  facts  from  which  the  felony  is  inferred  in  an 
indictment  for  an  offence  at  common  law.  Your 
argument  would  prove  that  the  word  "feloniously'* 
need  never  be  used  at  all  in  any  indictment. 

Crompton  J. — The  Black  Act  made  certain  offences 
therein  described  felonies  punishable  with  death ;  yet 
it  has  always  been  the  practice,  so  far  as  I  know,  in  an 
indictment  for  any  of  these  offences,  to  allege  that  the 
act  was  done  feloniously. 

PhUhrick. — It  must  be  admitted  that  the  general 
practice  has  been  so. 

(a)  Page  804.  (h)  P.  C.  c.  5,  b.  1 16,  vol.  1,  p.  84^. 
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1864.  WiLLBS  J-— In  Holf(yrd  v.  Baiky  (a),  Parke  B.,  in 

Grat*8      delivering  the  judgment  of  the  Court,  says  that  the 

^^^'       words  "  felony/'  "  murder,"  "  burglary,"  are  terms  of 

art,  for  which  equivalent  expressions  can  not  be  used. 

PhUbrich — It  is  conceded  that  the  indictment  would 
be  bad  if  it  were  for  a  felony  at  common  law;  but  it 
is  otherwise  with  a  felony  by  statute. 

CocKBURN  C.  J.—  What  distinction  is  there  between 
them?  In  the  one  case  the  common  law  says  that  a 
certain  state  of  facts  shall  amount  to  a  felony ;  in  the 
other  the  statute  law  does  the  same.  Why  are  you  to 
use  the  word  ^^  feloniously*'  in  the  indictment  in  the 
first  case  and  not  in  the  second? 

Philbrick In  Hawkins's  Pleas  of  the  Crown  (A), 

speaking  of  an  indictment  at  common  law,  it  is  laid 
down  "  that  no  periphrasis  or  circumlocution  whatso- 
ever will  supply  those  words  of  art  which  the  law 
hath  appropriated  for  the  description  of  the  offence,  as 
murdravii,  in  an  indictment  of  murder;  cepit,  in  an 
indictment  of  larceny;  mayhemiavit^  in  an  indictment 
of  maim;  felonki^  in  an  indictment  of  any  felony 
.whatever,  &c."  But,  when  the  author  is  discussing 
the  mode  of  framing  an  indictment  for  a  felony  by 
statute,  he  merely  says  (c)  that  the  indictment  must 
^'  bring  the  fact  prohibited  or  commanded,  in  the  doing 
or  not  doing  whereof  the  offence  consists,  within  all 
the  material  words  of  the  statute."  Nothing  is  said 
as  to  the  use  of  the  word  **  feloniously"  being  neces- 
pary(rf). 

(a)  13  Q.  B.  426.  that  thB  tame  rules  which  have  been 

(b)  Vol.  2,  c.  25,  B,  55,  already  laid  down  concerning  indict- 

(c)  Ibid.  8. 1 10.  menu  at  common  law  are  generaUy 

(d)  See,  howeyer,  section  99  of  applicable  to  indictments  on  statutes^ 
the  same  chapter,  where  it  is  said,  I  shall  in  this  place  consider  such 
**  And  now  I  am  in  the  second  place  matters  onlj  as  more  pecnliarlj  be- 
to  shew  what  ought  to  be  the  form  long  to  the  form  of  the  bodj  of  an 
of  the  body  of  an  indictment  upon  indictment  upon  a  statute  under 
a  statute.  For  the  better  under-  the  following  particulars,"  &c. 
standing  whereof,  having  premised 
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Cbomfton  J. — This  is  not  a  mere  technical  rule      1864. 
which  you  are  asking  us  to  disregard,  but  one  founded      GkItv" 
upon  reasons  of  general  convenience.     Is  the  Clerk  of       ^**^' 
Assize,  when  he  calls  upon  a  prisoner  to  plead,  to  go 
rambling  over  the  statute  book  in  order  to  see  whether 
the  offence  with  which  the  prisoner  stands  charged  is 
a  felony  or  a  misdemeanor  ? 

CocKBUBN  C.  J. — All  the  text-books  lay  down,  as  a 
general  proposition  applicable  to  all  felonies,  that  the 
indictment  must  allege  that  the  act  was  done  felo- 
niously. It  is  a  well  founded  rule  that  there  shall  be 
on  every  indictment  a  distinct  intimation  to  the  person 
to  be  tried  whether  the  offence  with  which  he  stands 
charged  is  a  felony  or  a  misdemeanor.  Great  confu- 
sion would  arise  if  the  indictment  merely  stated  the 
£u^ts  required  to  constitute  the  offence  without  that 
intimation.  It  is  safer  to  adhere  to  the  rule  so  laid 
down  and  to  the  invariable  practice  in  accordance 
with  it.  This  indictment  does  not  conform  to  that 
rule  and  practice,  and  therefore  the  conviction  cannot 
be  supported. 

The  other  learned  Judges  concurred. 

Conviction  quashed. 


REGINA  V.  WILLIAM  HENRY  BUNKALL.  i864. 


The  following  case  was  stated  by  the  Chairman  of  The  prisoner 
Quarter  Sessions  for  the  county  of  Norfolk.  byX  5!!^- 

cutor  with 
money  to  bu  j  a  load  of  coals  which  were  to  be  brought  to  ihe  proseeutor^s  by  the  prisoner 
in  his  own  cart,  the  prisoner  beuig  paid  for  his  serrices  including  tha  use  of  his  horse 
and  cart.  He  bought  a  load  of  coals  in  his  own  name,  and  on  the  war  to  the  prosecu- 
tor*s  abstracted  a  portion  of  the  coal  and  conTerted  it  to  his  own  use,  delivering  the  rest 
of  the  coal  to  the  prosecutor  as  and  for  the  whole  load. 
Held,  that  ht  was  rightly  conTicted  of  larceny  as  a  bailee. 
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1864  At  the  General  Quarter  Sessions  of  the  Peace  holden 

BuivAJx't  by  adjournment  at  Swaffham^  in  and  for  the  county  of 
Norfolk,  on  Wednesday,  the  28th  day  of  October,  1863, 
William  Henry  Bunkall  was  indicted  for  embezzling 
eight  stones  weight  of  coals,  the  property  of  his  master, 
Henry  Hart.  In  a  second  count  of  the  indictment  he 
was  charged  with  the  larceny  of  the  said  coals,  which 
were  therein  also  laid  as  the  property  of  the  said 
Henry  Hart. 

At  the  trial  it  appeared  that  the  prosecutor,  Henry 
Hart,  was  a  blacksmith,  residing  at  East  Bradenham 
in  the  said  county,  and  the  prisoner  was  a  master 
miller  residing  in  the  same  parish. 

The  prisoner  had  a  horse  and  cart  of  his  own,  with 
which  he  was  in  the  habit  of  carrying  out  his  goods  for 
sale,  and  had  from  time  to  time  brought  with  his  said 
horse  and  cart  small  quantities  of  coal  for  the  prose- 
cutor and  others  from  Messrs.  Marriott's  coal  bins  at 
Dunham,  a  railway  station  in  the  neighbourhood, 
receiving  on  each  occasion  at  the  rate  of  As.  per  ton 
from  the  prosecutor  by  way  of  remuneration.  On  the 
31st  of  July  the  prosecutor  requested  the  prisoner  to 
fetch  him,  on  the  following  day  (August  1st),  half  a 
ton  of  coals  from  the  said  station,  and  on  the  next 
morning  {August  Ist)  Robert  Firman,  a  servant  of  the 
prosecutor,  by  his  nutster's  orders,  took  to  and  gave  to 
the  prisoner  8*.  6rf.  of  his  master's  money  to  pay  for 
the  same.  On  the  said  Ist  of  August  the  prisoner 
proceeded  to  the  Dunham  Station  with  his  own  horse 
and  cart,  and  there  saw  iJit?,  a  person  in  Marriott's 
employ.  Rix^s  evidence  was  as  follows: — "The  pri- 
soner said,  *  I  want  half  a  ton  of  blacksmith's  coals.* 
I  put  nine  hundred  weight  of  coals  in  the  cart  and  one 
hundred  weight  of  coals  in  the  sack.  Bunkall  asked 
me  to  put  the  hundred  weight  in  the  sack,  as  he  said 
the  cart  would  bang      He  paid  me  8^.  for  the  coals. 
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The  price  was  Ss.  Qd.  He  said  he  had  not  more  money  1864. 
then.  BunkaU  has  since  paid  the  sixpence.*'  In  cross-  Bunkaix^s 
examination  the  witness  stated  that  he  sold  the  coals  ^*"®' 
to  prisoner,  and  gave  him  credit  for  the  balance  of  the 
price.  Nothing  was  said  as  to  the  coals  being  for  any- 
body else  than  BunkaU^  nor  was  the  prosecutor's  name 
ever  mentioned.  Rix  made  out  a  receipt  for  the  coals 
as  bought  by  BunkaJL  On  the  arrival  of  the  prisoner 
with  his  cart  at  the  prosecutor's  house,  the  prosecutor 
immediately  told  the  prisoner  that  he  did  not  think 
there  was  half  a  ton  of  coals  in  the  cart.  The  prisoner 
said  there  was  full  weight,  for  he  had  seen  them  weighed. 
The  prosecutor  then  said  he  should  weigh  them,  and 
did  so  in  the  prisoner's  presence,  and  found  them  a 
hundred  weight  short.  The  prosecutor  said  he  should 
go  to  the  station  and  make  inquiries,  and  did  so,  and 
on  his  return  the  same  evening  he  saw  the  prisoner, 
who  confessed  to  taking  the  coals,  and  said  he  was 
very  sorry,  and  hoped  prosecutor  would  not  do  any- 
thing in  it.  He  (prisoner)  afterwards  pointed  out  a 
hundred  weight  of  coals  in  his  shed  of  the  same  kind 
as  those  delivered  to  the  prosecutor  as  his  (prose- 
cutor's) property.  These  aforesaid  coals  form  the 
subject  of  this  indictment.  Before  the  coals  were 
missed  prisoner  said  the  job  was  worth  more  money, 
and  he  ought  to  have  another  sixpence.  On  cross- 
examination  the  prosecutor  stated  that  the  horse  and 
cart  in  which  the  coals  were  brought  from  the  station 
were  the  property  of  the  prisoner;  that  he  was  at 
liberty  to  fetch  them  when  and  how  he  liked ;  and  that, 
save  as  aforesaid,  the  prisoner  had  never  been  in  any 
way  in  the  employment  of  or  received  any  wages  from 
him. 

Upon  these  facts  it  was  objected  by  the  counsel  for 
the  prisoner  that  the  prisoner  could  not  be  found 
guilty  of  larceny,  as  the  goods  in  question  had  never 
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1864.  been  in  the  possession,  constructive  or  otherwise,  of 
BuirKALL*0  the  prosecutor,  nor  was  the  prisoner  bound  to  deliver 
^"®'  these  specific  goods  to  the  prosecutor ;  nor  of  embezzle- 
ment, inasmuch  as  he  was  not  employed  in  the  capacity 
of  a  servant,  nor  were  the  goods  delivered  to  him  on 
the  account  of  the  prosecutor  as  his  employer  within 
the  meaning  of  the  statute  24  &  25  Vict  c.  96. 

The  Court  left  the  case  to  the  jury,  whether  the 
prisoner  (if  guilty)  was  guilty  of  embezzlement  or 
larceny;  and  the  jury  found  the  prisoner  guilty  of 
larceny  upon  the  second  count  of  the  indictment. 

Judgment  was  respited,  and  the  prisoner  discharged 
upon  recognizance  of  bail  to  appear  and  receive  judg- 
ment when  called  on. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved 
is  requested,  whether  upon  the  facts  stated  the  prisoner 
was  properly  convicted  of  larceny. 

This  case  was  argued,  on  the  23rd  of  January,  1864, 
before  Cockbubn  C.  J.,  Crompton  J.,  Willes  J.,  Chan- 
NELL  B.  and  EEAXiNa  J. 

Drakcj  for  the  prisoner. — This  conviction  must  be 
quashed.  The  prisoner  cannot  be  convicted  of  a  larceny 
at  common  law,  because  the  prosecutor  never  was  in 
possession  of  the  coaL  In  Regina  v.  Reed  (a),  which 
is  somewhat  similar,  the  prisoner  was  sent  by  his 
master  with  a  cart  to  fetch  coals,  and  was  convicted 
of  larceny  in  disposing  of  the  coals  on  the  ground  that 
the  coals  when  placed  in  the  master's  cart  were  in  the 
master's  possession.  Here,  on  the  contrary,  the  cart 
did  not  belong  to  the  prosecutor  but  to  the  prisoner, 
and,  therefore,  the  former  never  had  possession  of 
the  coals.     Spears's  Case  (6)  is  to  the  same  effect  as 


(a)  Dears.  C.  C.  257.  judgment  in  ReetTs  Ca$€^  Dears. 

(h)  2  Leach  C.  C.  825.    See  the      C.  C.  263. 
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Regina  v.  Reed  (a),  and  is  so  explained  in  Rex  v.       1864 
Walsh  (A).  Buhkall'8 

CocKBURN  C.  J.— We  are  all  of  opinion  that  there       ^"®' 
was  no  larceny  at  common  law. 

Drake. — Neither  can  the  prisoner  be  convicted  of 
larceny  as  a  bailee,  for  the  coals  were  not  only  never 
in  the  possession  but  were  not  even  the  property  of 
the  prosecutor.  Credit  was  given  by  the  person  who 
delivered  the  coals,  not  to  the  prosecutor,  but  to  the 
prisoner;  and  the  prisoner  was  at  liberty,  had  he  so 
pleased,  to  have  kept  these  coals  for  himself,  and  to 
have  fetched  others  for  the  prosecutor. 

Crompton  J. — Suppose  I  send  bills  to  my  agent 
abroad  with  directions  to  purchase  goods  and  send 
them  home  to  me,  surely  the  cargo  would  be  mine  as 
soon  as  it  was  shipped,  and  it  would  make  no  differ- 
ence if  the  agent  chose  to  bring  the  goods  home  in  his 
own  ship.  There  is  some  evidence  that  the  prisoner 
had  appropriated  these  particular  coals  to  the  prose- 
cutor. 

CocKBUBN  C.  J. — ^The  prisoner  evidently  meant  to 
take  these  coals  as  part  of  the  coals  l)elonging  to  the 
prosecutor;  and,  if  I  had  tried  the  case,  I  should  have 
left  that  question  to  the  jury. 

WiLLES  J. — In  Taylor  v.  Plumer  (c),  where  a  draft 
for  money  was  intrusted  to  a  broker  to  buy  exchequer 
bills  for  his  principal,  and  the  broker  received  the 
money  and  misapplied  it  by  purchasing  American 
stock  and  bullion,  intending  to  abscond  with  it  and  go 
to  America^  and  did  accordingly  abscond,  but  was  taken 
before  he  quitted  England^  and  thereupon  surrendered 
the  securities  for  the  American  stock  and  the  bullion 
to  the  principal,  who  sold  the  whole  and  received  the 
proceeds,  it  was  held  that  the  principal  was  entitled  to 

(a)  Dean.  C.  C.  257.  Qi)  4  Taunt.  276. 

(e)  3  M.  &  S.  562. 
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1864.  the  proceeds  as  against  the  assignees  of  the  broker  who 
BuHKALL*8  became  bankrupt  on  the  day  on  which  he  received  and 
^*^-  misapplied  the  money,  on  the  ground  that  the  property 
of  a  principal  entrusted  by  him  to  his  factor  for  any 
special  purpose  belongs  to  the  principal,  notwith- 
standing any  change  which  that  property  may  have 
undergone  in  point  of  form,  so  long  as  such  property 
is  capable  of  being  identified  and  distinguished  from 
all  other  property.  If  I  give  a  man  money  to  buy  a 
horse  for  me,  and  he  buys  a  cow  for  himself  with  it, 
the  cow  is  mine. 

Ceompton  J.—  In  other  words  you  may  follow  the 
money. 

Drake. — Suppose  the  prisoner  had  delivered  no  coals 
whatever  to  the  prosecutor. 

Cbomfton  J. — In  some  cases,  no  doubt,  he  might 
have  honestly  done  that ;  and,  although  trover  might 
have  lain,  yet  he  would  not  have  been  guilty  of  larceny, 
because  of  the  absence  of  the  felonious  intent.  Here, 
however,  there  was  sufficient  evidence  of  the  existence 
of  a  felonious  intent. 

Drake In  the  case  of  larceny  by  bailees,  it  is  still 

necessary  that  the  goods  should  have  been  at  some 
time  or  other  in  the  possession  of  the  bailor.  Here, 
however,  these  coals  never  were  in  the  possession  of 
the  prosecutor. 

Cbompton  J. — If  a  man  places  debentures  in  the 
hands  of  a  bailee  and  dies,  the  bailment  continues,  and 
the  executors  are  entitled  to  them,  although  they 
have  never  had  them  in  their  possession.  So  again, 
in  the  case  of  a  sale,  before  delivery  there  is  a  bailment 
between  the  vendor  and  the  vendee,  though  the  latter 
has  not  yet  obtained  possession.  It  would  be  a  very 
narrow  construction  to  hold  that  the  property  must 
have  been  in  the  possession  of  the  bailor. 

Drake. — There  was  no  intention  on  the  part  of  the 
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coal  owners  to  constitute  a  bailment.    The  doty  of  the      1864. 
prisoner  would  have   been  sufficiently  fulfilled  if  he    Buskall', 
had  delivered  any  other  load  of  coals  to  the  prosecutor,       ^'**®- 
and  therefore  there  was  no  bailment  within  the  Act, 
for  Regina  v.  Hassall  (a)  shews  that  only  those  bail- 
ments are  within  the  Act  where  the  specific  thing 
bailed  is  to  be  re-delivered. 

No  one  appeared  for  the  Crown. 

Cur.  adv.  vtUt 

The  judgment  of  the  Court  was  delivered,  on  the 
30th  of  Januart/j  1864,  by 

CoCKBURN  C.  J.-* We  are  all  of  opinion  that  the 
conviction  is  good.  The  case  turns  on  the  construc- 
tion of  the  24  &  25  Vict.  c.  96,  s.  3,  which  enacts  that 
"  whosoever,  being  a  bailee  of  any  chattel,  money,  or 
valuable  security,  shall  fraudulently  take  or  convert 
the  same  to  his  own  use,  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not 
break  bulk  or  otherwise  determine  the  bailment,  shall 
be  guilty  of  larceny."  In  this  cas6  the  prisoner  was 
entrusted  with  money  to  buy  coals,  which  he  was 
to  bring  home  to  the  prosecutor  for  remuneration  in 
the  prisoner's  own  cart.  The  prisoner,  having  bought 
the  coals,  abstracted  a  portion  of  them  with  the  in- 
tention of  appropriating  such  portion  to  his  own  use. 

Some  members  of  the  Court  are  of  opinion  that, 
even  if  there  was  no  evidence  of  any  specific  appro- 
priation of  the  coals  by  the  prisoner  to  the  prosecutor, 
yet,  as  they  were  bought  with  the  prosecutor's  money 
given  by  him  to  the  prisoner  for  that  purpose,  that 
would  ipso  facto  vest  the  property  of  the  coals  in  the 
prosecutor,  and  so  there  would  be  a  bailment  within 
the  terms  of  the  statute. 

(a)  Antij  p.  58 ;  S.  C.  30  L.  J.,  M.  C.  175. 
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Others  are  of  opinion  that  a  specific  appropriation 
of  the  coals  by  the  prisoner  to  the  prosecutor  was 
necessary,  and  that  there  was  evidence  of  such  specific 
appropriation.  The  prisoner  went  with  the  prosecutor's 
money  to  buy  coals,  put  them  into  the  cart,  and  took 
a  portion  for  himself,  pretending  to  the  prosecutor 
that  he  had  brought  the  whole  of  the  coal  to  him. 
We  are  all  of  opinion  that  this  was  evidence  of  a 
specific  appropriation  sufficient  to  justify  the  jury  in 
coming  to  the  conclusion  at  which  they  arrived. 

Conviction  affirmed. 


1864. 


REGINA  V.  MATTHEW  KNIGHT. 

Thb  following  case  was  stated  by  the  Chairman  of 
Quarter  Sessions  for  the  Parts  of  Kesteven  in  Lin- 
colnshire. 

r-     7    7  •       1  At  the  General  Quarter  Sessions  of 
Lmcolnshire.     \.  ^        ^        •       i    j    .u 

.    >the  peace  of  our  Sovereign  Lady  the 

^'''^^*^^'^-jQueen,-holden  at  Bourn  in  and  for 

the  said  parts  and  county,  on  Monday  the  29th  June^ 

1863,  before  the  Right  Honorable  ^xvJohn  TroUope^ 

Bart.,   Chairman,    WiUiam  Parker^  Esq.,  and  others, 

justices  of  the  peace  of  our  said  Lady  the  Queen : — 

acquitted. 

He  was  again 

tried  on  the  29ih  of  Jtme^  1863,  upon  an  indictment  which  charged  him,  in  the  firsi 

count,  with  having,  on  the  20th  of  September^  1862,  stolen  a  riddle,  the  property  ofA^ 

and,  in  the  second  count,  with  having,  on  the  16th  o£  January ,  1863,  stolen  nve  shovels, 

also  the  property  of  A.      ^ 

The  prisoner  had  been  in  ii.*s  employ  several  years ;  and  the  riddle  and  shovels  were 
found  in  his  possession  on  the  2l8t  oi  January^  1863,  but  there  waa  no  evidence  to  shew 
when  they  were  stolen. 

Heldy  first,  that  the  prisoner  was  not  entitled  to  be  acquitted  upon  the  second  trial  on 
the  ground  that  the  charge  of  stealing  the  riddle  and  shovels  ou|^ht  to  have  been  included 
in  the  first  indictment,  and  that  on  these  facts  a  verdict  was  rightly  found  against  him 
upon  a  plea  of  autrefovi  acquit;  and,  secondly,  that  he  was  not  entitled  to  be  acquitted 
on  the  ground  that  die  stolen  property  was  not  proved  to  have  been  in  his  possession 
recently  after  it  was  stolen. 


The  prisoner 
was  tried,  on 
the  6th  of 
ApriL,  1863, 
upon  an 
indictment 
which 

charged  him 
with  havinff, 
on  the  22nd 
of  Jamiary, 
1868,  stolen 
25  lbs.  of 
copper,  the 
property  of 
A.^  and  was 
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The  prisoner,  Matthew  KnigJa,  was  tried  before  me      1864^ 
at  the  Easter  Quarter  Sessions  for  the  Parts  of  Kesteven  "khwht's 
aforesaid,  held  at  Bourn  aforesaid  on  the  6th  day  of       ^**®* 
AprU^  1863,  upon  an  indictment  charging  him  with 
having,  on  the  22nd  January^  1863,  at  Spitdegaie  in 
the  said  Parts,  feloniously  stolen  twenty-live  pounds 
weight  of  copper  of  the  value  of  1/.  3^.  of  the  goods 
and  chattels  of  ohe  Richard  Hamshy  the  younger  and 
others. 

From  the  evidence  produced  by  the  prosecution  in 
support  of  this  indictment,  it  appeared  that  the  prose* 
cutor*s  foreman  first  became  acquainted  with  the  loss 
of  the  copper  on  the  12th  of  January^  1863,  and  that 
on  the  17th  day  of  the  same  month  of  January  the 
prisoner  was  apprehended  on  a  warrant  charging  him 
with  having  committed  the  larceny  on  the  6th  De- 
cembery  1862.  He  was  then  remanded  until  the  22nd 
January,  and  on  that  day  further  remanded  until  the 
6th  February,  when  he  was  fully  committed  for  trial 
at  the  then  ensuing  Sessions  to  be  held  on  the  6th  April. 

At  the  trial  the  attorney  for  the  prisoner  took  ex- 
ception to  evidence  being  given  of  certain  admissions 
made  by  the  prisoner,  concerning  the  copper,  prior  to 
the  day  named  in  the  indictment;  and,  the  objection 
being  allowed,  the  attorney  for  the  prosecution  there- 
upon withdrew  from  the  case,  and  the  prisoner  was 
acquitted. 

Immediately  after  his  acquittal  on  the  6th  Aprils 
the  prisoner  was  again  apprehended  on  a  warrant, 
granted  upon  an  information  preferred  by  the  same 
prosecutors  on  the  4th  ^l^nY,  charging  him  with  having, 
on  the  22nd  January,  1868,  at  SpiiAegate  aforesaid  in 
the  Parts  and  county  aforesaid,  feloniously  stolen  five 
shovels  and  one  riddle  of  the  value  in  the  whole  of 
ten  shillings,  of  the  goods  and  chattels  of  the  said 
Richard  Homsby  the  younger  and  others. 

In  the  depositions  taken   previous  to  the  second 
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1864-       commitment  on  the  18th  day  of  AprUj    1863,   the 

KinoHT'T   prisoner  is  therein  charged  with  haying  feloniously 

^"«-       stolen  the  shovels  and  riddle  on  the  22nd  January^  1863. 

At  the  present  Midsummer  Quarter  Sessions  for 
the  said  parts  and  county  aforesaid,  held  at  Bourn 
aforesaid  on  the  29th  day  of  June^  1863,  the  prisoner 
was  indicted  before  me  with  having  at  Spitilegate  afore- 
said stolen  the  said  riddle  on  the  20th  September^  1862, 
and  in  a  second  count  he  was  charged  with  having  at 
Spitdegate  aforesaid  stolen  the  said  five  shovels  on  the 
16th  day  of  January,  1863. 

From  the  evidence  advanced  at  this  second  trial, 
it  appeared  that  one  of  the  prosecutor's  witnesses  saw 
a  riddle  branded  R.  H.  and  Co.  (similar  to  the  one 
produced)  on  the  prisoner's  premises  in  the  Summer 
time  of  1862,  and  that  both  the  riddle  and  shovels 
were  found  by  a  police  constable  in  the  prisoner's 
possession  on  the  21st  January,  1863.  There  was  no 
evidence  in  either  case  to  shew  on  what  particular  day 
or  month  either  the  copper,  riddle  or  shovels  were  stolen. 

For  several  years  and  up  to  the  time  of  his  appre- 
hension the  prisoner  had  been  in  the  employ  of  the 
prosecutors,  Messrs.  Homshy  of  Grantham,  who  are 
machine  makers  in  a  large  way  of  business,  employing 
about  400  hands.  The  evidence  against  the  prisoner 
in  the  first  case  was  chiefly  the  prisoner's  own  admis- 
sion in  producing  the  stolen  copper,  on  an  implied 
promise  from  prosecutor's  foreman,  which  evidence 
was  rejected.  In  the  second  case  there  was  no  ad- 
mission or  confession.  The  stolen  property  was  fouiid 
on  the  prisoner's  premises  by  the  police,  whilst  in 
custody  on  remand  upon  the  first  charge. 

The  grand  jury  having  found  a  true  bill,  the 
prisoner  pleaded  in  due  form  ^^ autrefois  acquit,*^  and 
in  support  of  such  plea  his  attorney  raised  the  follow- 
ing point  of  law,  viz. : — 

That  the  first  indictment  ought  to  have  included 
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all  the  articles  which  the  prosecutors,  on  or  previous  1864. 
to  the  6th  of  February  (the  day  of  first  committal),  KnoiiT^s 
or  the  6th  oi  April  (the  day  of  trial),  knew  to  have 
been  stolen  by  the  prisoner  from  them,  and  that  they 
(the  prosecutors)  could  not  by  any  alteration  of  dates 
prefer  different  indictments  against  the  prisoner  for 
offences  of  the  same  sort  committed  at  the  same  place 
and  against  the  same  person ;  and  that,  therefore,  an 
acquittal  of  the  offence  charged  in  the  first  indictment 
was  an  acquittal  of  the  offence  or  offences  charged  in 
the  second. 

In  support  of  this  argument  prisoner's  attorney 
relied  upon  the  law  of  including  any  number  of  articles 
in  one  indictment,  and  also  further  cited  section  16  of 
the  14  &  15  Vict.  c.  100,  to  shew  that  the  prosecutors 
could  have  inserted  any  number  of  cases  not  exceeding 
three,  provided  they  were  committed  within  six  months, 
and  the  dictum  of  Baron  Parke  as  reported  in  the 
case  of  Reg.  v.  Bird  {a). 

The  jury  gave  their  verdict  that  the  prisoner  was 
not  acquitted  of  the  second  offence. 

The  prisoner  then  pleaded  ^^N'otGuilty^^  to  the  felony. 

The  riddle  and  shovels  were  clearly  identified  to  be 
the  property  of  the  prosecutors,  and  were  found  in  the 
possession  of  the  prisoner,  the  riddle  in  his  back-yard, 
one  shovel  in  his  coal-house,  another  shovel  in  his 
garden  covered  over  with  ashes,  and  three  other 
shovels  locked  up  in  a  distant  pig-sty  in  prisoner's 
occupation ;  and  one  of  the  prosecutor's  witnesses  stated 
that,  in  the  beginning  of  January^  about  half-past  seven 
o'clock  in  the  morning,  the  prisoner  brought  some 
tools  in  a  barrow  into  his  (the  witness's)  yard  where 
the  pig-sty  was,  and  stated  he  had  brought  them  to 
put  at  the  top  of  the  pig-sty  to  be  out  of  the  way. 

The  brand  mark  had  been  erased  from  some  of  the 

(a)  20  L.  J.,  M.  C.  94. 
VOL.  I.  r  F  L.  &  c. 
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1864.       shovels,  and  the  letters  M,  K.  (the  prisoner's  initials) 
Knight's     had  been  substituted.     In  cross-examination  the  fore- 
man stated  it  was  impossible  to  say  when  the  articles 
were  taken. 

The  attorney  for  the  prisoner  then  asked  the  Court 
to  direct  an  acquittal  on  the  ground  that,  the  riddle 
not  being  proved  to  have  been  in  their  possession  for 
the  period  of  upwards  of  eighteen  months,  and  the 
shovels  for  not  less  than  eight  months,  there  was  no 
recent  possession  by  the  prisoner  as  contemplated  by 
the  law,  and  that,  therefore,  the  prisoner  was  not  bound 
to  account  how  he  came  by  the  property  stolen. 

I  left  the  whole  question  to  the  jury,  who  returned 
a  verdict  of  Guilty. 

The  Court  sentenced  the  prisoner  to  be  imprisoned 
for  one  calendar  month  with  hard  labour,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  upon  the 
following  points,  taking  bail  for  his  rendering  himself 
in  execution  if  the  decision  of  the  Court  should  be 
against  him. 

1.  Whether  an  acquittal  of  the  offence  charged  in 
the  first  indictment  was  an  acquittal  of  that  charged  in 
the  second;  and  if  so,  ought  the  prisoner  to  have  been 
acquitted  on  the  plea  oi  autrefois  acquit  f 

2.  Whether  the  Court  ought  to  have  directed  an 
acquittal  upon  the  law  of  recent  possession  or  other- 
wise, as  requested  and  upon  the  grounds  stated  by  the 
prisoner's  advocate? 

This  case  was  considered,  on  the  23rd  of  January^ 
1864,  by  CocKBURN  C-  J.,  Cbompton  J.,  Willes  J., 
Channell  B.  and  Keating  J. 

O'Brien,  Serjt.,  who  appeared  for  the  prisoner,  ad- 
mitted that  he  could  not  support  the  objections  taken 
before  the  Court  of  Quarter  Sessions,  whereupon 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 
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REGINA  V.  JOHN  KERRIGAN.  1864. 


The  following  case  was  reserved  by  the  Chairman  The  prisoner 
of  Quarter  Sessions  for  the  county  of  Derby.  for*obtaining 

On  the  1 7th  day  of  September,  1868,  John  Kerrigan  ^SSjiL 
was  committed  by  E.  Wilmot,  Esq.,  and  L.  E.  Mann^  tending  that 
Esq.,  magistrates  for  the  county  oi Derby ^  to  take  his  Bedofaul^ 
trial  at  the  Michaelmas  Quarter  Sessions.     The  com-  q«an^*7  ^^ 

,  ,  good  tobacco, 

mitment  charged  him,  with  one  William  Wilson,  "  for  to  wit,  two 
that  they,  the  said  John  Kerrigan  and  William  Wilson,  tTinfng^scwt. 
on  the  7th  day  of  September  instant,  at  Belper  in  the  ^^  ^  ^^'^^ 
said  county,  did  unlawfully,  knowingly,  and  falsely  stone  weight, 
pretend  to  sell  to  Daniel  Barlow  two  bales  of  tobacco  ^oposed  to  * 
containing  three  hundred  pounds  weight  at  and  for  «eUanddid 
the  sum  of  forty-nine  pounds,  whereas  in  truth  and  deliver  to  the 
in  fact  the  said  bales  contained  about  half  a  pound  of  ^'^"^jj 
tobacco  only,  by  which  said  false  pretence  the  said  *^°®'^2iV 
John  Kerrigan  and   William  Wilson  did   unlawfully  PAao  agreed 
obtain  from  the  said  Daniel  Barlow  the  sum  of  31/.,  ^^^j, 
with  intent  then  and  there  to  cheat  and  defraud  him,  3  cwt.  of 
the  said  Daniel  Barlow,  of  the  same,  contrary  to  the  2Z.  per  stone, 
statute  in  such  case  made  and  provided."  paym«^t^eali 

At  the  General  Quarter  Sessions  of  the  Peace  for  to  be  made  to 

■TV  1  i«  Ph£Up.   Sub- 

the  county  of  Derby,  held  at  Derby,  on  the  2l8t  of  sequentiy 

October,  1863,  the  following  indictment  was  presented  iHd'two 

to  the  grand  jury  and  found  by  them.  ^*^^f?qi7 

Derbyshire  to  wit.]      The  jurors  of  our  lady  the  on  account. 

Queen  upon  their  oath  present  that  John  Kerrigan  and  ^®g  opLTd 

William  Wilson  on  the  7th  day  of  September  a.d.  1863  were  found 

unlawfully  knowingly  and  designedly  did  falsely  pre-  rubbish 

covered  al 
the  top  with 
half  a  pound  of  tobacco.— JJeW,  that  the  prisoner  was  rightly  convicted. 

PF   2 
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1864.  tend  to  Daniel  Barlow  that  they  the  said  John  Kerri- 
Kkrbioaii*8  g(^n  and  William  Wilson  were  possessed  of  a  large 
^*®®'  quantity  of  good  tobacco  to  wit  two  bales  of  tobacco 
containing  3  cwt.  of  the  value  of  2Z.  per  stone  weight 
and  which  they  the  said  John  Kerrigan  and  William 
Wilson  proposed  to  sell  and  did  sell  and  deliver  to  the  said 
Daniel  Barlow  by  means  of  which  said  false  pretence 
the  said  John  Kerrigan  and  William  Wilson  did  then 
unlawfully  obtain  from  the  said  Daniel  Barlow  the 
sum  of  31/.  of  the  moneys  of  him  the  said  Daniel 
Barlow  with  intent  thereby  then  to  defraud  whereas 
in  truth  and  in  fact  the  said  John  Kerrigan  and 
William  Wilson  were  not  possessed  and  had  not  in 
their  possession  a  large  quantity  of  good  tobacco  to 
wit  two  bales  of  tobacco  containing  3  cwt.  of  the 
value  of  2/.  per  stone  weight  as  they  the  said  John 
Kerrigan  and  William  Wilson  did  then  so  falsely  pre- 
tend but  only  two  bales  which  contained  half  a  pound 
weight  of  tobacco  together  with  a  large  quantity  of 
stones  bricks  and  sawdust  as  they  the  said  John 
Kerrigan  and  William  Wilson  at  the  time  they  so 
falsely  pretended  as  aforesaid  well  knew  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

2nd  count. — And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  John  Kerrigan 
and  William  Wilson  being  evil  disposed  persons  and 
wickedly  devising  and  intending  to  defraud  on  the 
7th  day  of  September  a.d.  1863  did  amongst  them- 
selves and  divers  other  persons  to  thejurors  unknown 
conspire  contrive  confederate  and  agree  together  falsely 
and  fraudulently  to  cheat  and  defraud  one  Daniel 
Barlow  of  a  large  sum  of  money.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  John  Kerrigan  and  WiUiam  Wilson  and 
other  persons  as  aforesaid  in  pursuance  of  and  accord- 
ing to  the  said  conspiracy  combination  confederacy 
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and  agreement  did  on  the  day  and  year  aforesaid  1864 
represent  to  the  said  Daniel  Barlow  that  they  the  said  kkrri«a.v7 
John  Kerrigan  and  WiUiam  Wilson  had  in  their  pos-  ^*^^**- 
session  a  large  quantity  of  tobacco  of  good  and  valua- 
ble quality  to  wit  of  the  value  of  2/.  per  stone  and 
would  sell  and  deliver  to  the  said  Daniel  Barlow  two 
bales  of  the  said  tobacco  containing  3  cwt.  for  the  sum 
of  49/.  and  that  they  the  said  John  Keirigan  and 
William  Wilson  did  deliver  to  the  said  Daniel  Barlow 
two  bales  which  they  represented  and  alleged  to  contain 
3  cwt.  of  good  tobacco  of  such  value  as  aforesaid  but 
which  said  bales  contained  half  a  pound  weight  of 
tobacco  only  together  with  a  large  quantity  of  stones 
bricks  and  sawdust  with  intent  to  cheat  and  defraud 
the  said  Daniel  Barlow  of  a  large  sum  of  money  to  wit 
of  the  sum  of  31/.  against  the  peace  of  our  lady  the 
Queen  her  Crown  and  dignity. 

William  Wilson  was  acquitted ;  John  Kerrigan  was 
found  guilty  on  both  counts. 

All  the  counts  referred  to  the  same  transaction. 

The  prisoner  pleaded  Not  Guilty;  and  his  counsel 
(Mr.  Stephen)  then  moved  the  Court  to  quash  the 
count  charging  a  conspiracy  on  the  ground  that  the 
prisoner  had  not  been  committed,  nor  the  prosecutor 
bound  over  to  prosecute,  on  that  charge,  nor  had  the 
leave  of  a  Judge  or  of  the  Attorney  or  Solicitor 
General  been  obtained  to  prefer  it,  as  required  by  the 
22  &.  23  Vict.  c.  17,  s.  1.  After  hearing  the  counsel 
for  the  prosecution  (Mr.  Huish)  the  Court  determined 
to  retain  the  count,  and  left  it  to  the  jury,  because 
they  were  of  opinion  that  such  leave  was  not  neces- 
sary when  a  count  for  conspiracy  was  merely  a  vari- 
ation of  the  same  charge  as  that  laid  in  the  first  count, 
but  only  in  cases  in  which  the  conspiracy  was  an  origi- 
nal and  distinct  ofifence.  The  counsel  for  the  prisoner 
admitted  that  there  was  evidence  of  a  conspiracy  for 
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1864,      the  jury,  if  they  had  power  to  try  the  prisoner  on  the 
KBRRioAif*8  count  in  question.     The  jury  convicted  the  prisoner. 

The  evidence  was  as  follows. 

Daniel  Barlow  sworn.]  I  live  in  Derby.  On  August 
21st  a  man  called  Philip  came  to  my  house;  he  said 
something  about  some  tobacco.  On  August  24th  /. 
Kerrigan  called,  and  wanted  to  sell  me  some  silk.  I 
said,  "  One  of  your  men  has  been  the  Friday  before." 
He  said,  "  Yes;  it  is  one  of  our  men.  We  have  forty 
men  in  this  country  getting  orders."  He  talked  in  a 
foreign  accent.  He  said  they  had  a  large  firm  in 
Liverpool^  and  dealt  in  tobacco,  tea  and  other  things. 
They  could  sell  tobacco  cheaper  than  any  other  firm, 
because  they  imported  it  all  from  abroad;  they  could 
sell  it  for  21.  a  stone.  I  said  I  had  a  friend  in  the 
wholesale  trade,  and  I  would  see  him  about  it.  I  had 
asked  Philip  for  a  sample.  On  Friday^  August  28th, 
some  one  left  a  sample  of  two  ounces  of  superior 
tobacco  at  my  house.  Kerrigan  did  not  say  where 
they  were  staying.  I  afterwards  went  to  a  chop-house 
next  door  to  the  York  Hotels  Derby.  I  found  Philip 
next  door,  and  he  took  me  to  Kerrigan  to  the  chop- 
house.  I  told  them  I  had  seen  my  friend,  and  he  would 
take  three  cwt.  a  week,  if  it  was  as  good  as  the  sample. 
They  said  they  could  supply  him  with  a  ton.  I  agreed 
for  3  cwt.  at  2/.  a  stone,  48/.  in  all.  Kerrigan 
said  it  was  in  bales;  there  might  be  a  stone  over  or 
under,  but  it  could  be  rectified  when  we  settled.  He 
said  it  was  about  two  miles  out  of  Derby.  He  said  I 
should  have  it  in  two  or  three  days.  On  September 
2nd  1  went  again  to  the  eating-house.  The  tobacco 
had  not  been  delivered.  I  found  Kerrigan  alone,  and 
asked  why  it  had  not  been  delivered.  He  said  PhUip 
had  hurt  his  foot.  He  {Kerrigan)  was  going  to  Liver- 
pool. I  must  pay  Philip  for  the  tobacco;  it  would 
be  just  the  same  as  paying  himself;  he  had  left  his 
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address  with  Philip.     On  the  7th  September  Philip       1864, 

came,  and  gave  me  a  piece  of  paper.     (This  was  not  Krrrigan'b 

produced  in  Court,)     I  went  with  him  to  Belper  in  a 

trap  to  the  Angel  Inn.     He  shewed  me  the  way.     I 

paid  him  there  31/.  on  account  of  the  48/.   I  refused  to 

pay  him  the  whole  price  till  I  had  weighed  the  tobacco. 

He  gave  me  no  receipt.     He  went  out  of  the  door; 

I  followed.     One  bale  was  in  the   trap;  two  men, 

of  whom   Wilson  was  one,  were  lifting  in  another. 

I  drove  to  Mr.  Mayers  at  Derhy^   and  we  opened 

both   bales.      The  first  contained   half  a  pound  of 

tobacco  spread  out  at  the  top,  brown  paper,  stones, 

bricks,  old  hay  and  sawdust.     The  other  contained 

no  tobacco  at  all.     The  bales  were  wrapped  up  in 

canvass,  and  tied  with  tarred  cord.     I  paid  Philip  in 

consequence  of  what  Kenngan  said  to  me.     I  did  not 

then  know  Kerrigaris  name. 

John  Barber  hyrom.']  I  keep  the-4n^^Z  Inn  at  Belper. 
On  Thursday^  September  3rd,  Kerrigan  came.  Some 
other  men  were  there;  all  used  to  go  out  with  packs 
on  their  backs.  Kerrigan  went  on  Friday.  On  Satur- 
day Philip  came.  He  asked  leave  to  put  two  bales  in 
an  outhouse.  This  was  done.  They  were  canvass 
bales  tied  with  tarred  cord.  On  Sunday  Kerrigan 
came.  Philip  and  some  other  men  came  with  him. 
Kerrigan  and  Philip  went  away.  On  Monday,  Sep- 
tember 7th,  Mr.  Barlow  and  Philip  came  about  dusk 
in  a  trap.  Philip  asked  for  the  key  of  the  outhouse, 
and  I  gave  it  him. 

Cross-examined.]  Kerrigan  employs  and  supplies 
hawkers;  there  were  four  at  my  house.  He  said  his 
men  had  gone  off  with  his  goods. 

Rebecca  Kirkland  sworn.]  I  keep  a  shop  at  Belper^ 
and  sell  cord,  next  door  but  one  to  Mrs.  Cooper^s. 
On  September  4th  three  men  bought  some  tarred  cord. 
Kerrigan  was  one  of  them ;  he  paid  for  it.  The  cord 
produced  is  similar  to  it. 
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1864  Hannah  Cooper  sworn.]    I  let  lodgings  in  Belper. 

ExRRioAH*s  On  September  5th,  Kerrigan  came.  Two  men  called 
^*««-  Philip  and  BiU  were  in  the  house.  On  the  morning 
•  of  that  day  I  went  out.  Philip  and  BiU  were  in  bed. 
I  returned  about  nine,  and  found  the  door  locked. 
They  said  I  could  not  come  in,  they  were  packing 
china  and  glass.  I  went  away  for  an  hour,  and  returned. 
The  men  were  gone.  Two  bales  wrapped  in  sacking 
and  tied  with  tarred  cord  were  in  the  house.  The 
packages  had  been  recently  tarred ;  some  tar  was  in  a  pot 
on  the  hob  of  the  fireplace.  I  found  some  hay  and  saw- 
dust at  the  back  door.  Between  three  and  four  p.m. 
two  men  took  the  packages  away  in  a  wheelbarrow. 
On  Monday^  September  7th,  Kerrigan  came  in  drunk. 
Next  morning  he  went  out  about  six,  and  soon  came 
in  again.  He  said,  '^  Has  any  policeman  been  ?"  I  said, 
"  Why  ?"  He  said,  "Because  1  have  been  fighting."  He 
left  some  things  in  my  charge  and  went  away,  and  I 
saw  him  no  more.  He  said  he  was  going  to  Chesterfield. 
George  Carter*  sworn.]  I  apprehended  both  the 
prisoners  on  September  8th,  at  Chesterfidd  Station. 
Kerrigan  got  out  of  the  carriage  first,  and  T  took  him 
and  charged  him  with  obtaining  money  by  false  pre- 
tences from  Doctor  Barlow.  Kerrigan  said,  "I  don't 
know  any  one  of  that  name."  I  searched  him,  and 
found  a  pill  bojc  with  Doctor  Barlow's  name  on  it. 
Jfext  morning  Barlow  came  and  identified  him.  He 
said  to  Kerrigan^  "Good  morning.  Monsieur  jlnfonz(? 
de Monti,''     Kerrigan  said,  "I  don't  know  you." 

At  the  conclusion  of  the  case  for  the  Crown,  the 
prisoner's  counsel  objected  that  there  was  no  eyidence 
to  go  to  the  jury  that  the  prisoner  had  obtained  any 
goods  by  false  pretences,  as  the  only  false  pretence 
within  the  meaning  of  the  statute  was  the  pretence  by 
the  man  Philip  that  the  parcel  contained  tobacco. 
The  counsel  for  the  prosecution  argued  that  the  false 
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pretence  was,  that  the  prisoner  pretended  to  be  possessed  ^864. 
of  three  cwt.  of  tobacco  worth  2/.  per  stone,  that  Kerrigan's 
this  was  so  laid  in  the  indictment,  and  that  there 
was  evidence  for  the  consideration  of  the  jury,  not  only 
that  he  made  such  false  pretence  and  obtained  the 
money  of  the  prosecutor  by  it,  but  that  he  (the  prisoner) 
knew  it  to  be  false  when  he  made  it. 

The  Court  held  that  there  was  evidence  to  go  to 
the  jury  on  both  counts  of  the  indictment-  The  jury 
convicted  the  prisoner  on  both  counts. 

The  Court  sentenced  him  to  twelve  calendar  months 
imprisonment  upon  each  count,  the  sentences  to  run 
together. 

The  questions  for  the  Court  of  Criminal  Appeal  are : 

First.  Whether  the  count  charging  a  conspiracy 
ought  to  have  been  left  to  the  jury. 

Second.  Whether  there  was  evidence  to  go  to  the 
jury  in  support  of  the  count  charging  a  false  pretence. 

This  case  was  argued,  on  the  23rd  of  January^  1864, 
before  Cockbubn  C.  J.,  Crompton  J.,  Willes  J., 
Channell  B.  and  Keating  J. 

Fitzjames  Stephen^  for  the  prisoner. — ^Without  doubt 
the  prisoner  was  guilty  of  a  conspiracy,  if  the  count  for 
conspiracy  was  properly  inserted  in  the  indictment; 
but  there  was  no  evidence  to  support  the  count  for  a 
false  pretence.  The  only  false  pretence  was  that  these 
bales  were  bales  of  tobacco ;  but  that  is  not  the  false 
pretence  charged  in  the  indictment,  and  there  is  no 
evidence  that  Kerrigan  took  any  part  in  it.  The  false 
pretence  laid  in  the  indictment  is  unintelligible,  and 
may  apply  either  to  the  conversations  or  to  the  subse- 
quent transaction  at  the  Angel  Inn.  If  it  applies  to 
the  conversations,  no  case  has  gone  so  far  as  to  decide 
that,  if  a  man  is  induced  by  a  false  statement  to  enter 
into  a  contract,  and  is  afterwards  induced  to  carry  out 
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1864.      the  contract  by  some  other  fraud,  the  original  lie  is 

Kbbrioah'8   the  false  pretence.     The  prosecutor  would  not  have 

^^^'       parted  with  his  money  solely  in  consequence  of  Kerri- 

gan^s  statement.     He  did  so  in  consequence  of  what 

Philip  afterwards  said  and  did  at  the  Angel 

Crompton  J.     The  act  of  Philip  was  the  act  of 
Kerrigan. 

The  Court  (without  calling  on  JBu^-^ard  who  appeared 
for  the  Crown)  affirmed  the  conviction. 

Conviction  affirmed. 


1864 


The  provi- 
sions of  the 
Vexatious 
Indictments 
Act  (22  &  23 
Vict.  c.  17) 
must  be  com- 
plied with  in 
respect  to 
every  count 
of  an  indict- 
ment to 
which  thej 
are  appli- 
cable, and 
any  count  in 
which  thej 


REGINA  V.  WILLIAM  VARLEY  FUIDGE. 

The  following  case  was  stated  by  the  Recorder  of 
Southampton. 

William  Varley  Fuidge  was  tried  before  me  at  the 
Quarter  Sessions  for  the  town  and  county  of  the  town 
of  Southampton^  holden  by  me  on  the  11th  day  of 
January^  1864,  on  an  indictment  containing  two  counts. 
He  was  charged  in  the  first  count  of  the  indictment 
with  having  obtained,  on  the  26th  day  of  September^ 
1863,  a  shawl  from  Henry  Smart  by  false  pretences, 
and  in  the  second  count  with  having  obtained,  on  the 


haTe  not  been 

complied  with  must  be  quashed. 

An  indictment  contained  two  counts  for  obtaining  money  by  false  pretences  on  two 
several  occasions,  the  requirements  of  the  Vexatious  Indictments  Act  having  been  com- 
plied with  in  respect  of  one  of  the  cases  only.  The  prisoner  refused  to  plead  ;  and  a 
plea  of  Not  GvUty  was  entered  by  the  direction  of  the  Court.  Evidence  was  given  upon 
each  count,  and  the  prisoner  was  convicted  upon  each. 

Held^  first,  that  the  second  count  ought  to  have  been  quashed,  and  that  therefore  the 
conviction  upon  that  count  could  not  stand ;  and  secondly,  that,  as  evidence  was  received 
which  would  have  been  inadmissible  upon  the  trial  of  the  first  count  alone,  the  convic- 
tion upon  that  count  also  was  bad. 
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29th  day  of  September,  1863,  another  shawl  from  1864. 
Henry  Smart  by  false  pretences.  The  fake  pretences  jfuidob's" 
were  in  each  case  similar.  When  the  prisoner  was  ^■*®" 
placed  at  the  bar,  his  counsel  applied  to  have  the 
indictment  or  its  second  count  quashed,  on  the  ground 
that,  the  order  of  committal  reciting  only  one  case  of 
obtaining  a  shawl  by  false  pretences,  namely,  the  one 
on  the  26th  day  of  September^  the  prisoner  could  not 
be  tried  for  the  subsequent  false  pretence,  the  subject 
of  the  second  count,  because  the  prisoner  had  not  been 
coiikmitted  for  that  specific  offence,  but  only  for  the 
one  of  the  26th  of  September.  None  of  the  other 
provisions  of  the  Vexatious  Indictments  Act  had  been 
complied  with  (22  &  23  Vkt.  c.  17).  I  refused  to 
quash  the  indictment  or  its  second  count,  and  ruled 
that  the  trial  should  proceed.  On  the  prisoner  being 
called  on  to  plead,  he  refused  to  do  so;  whereupon  I 
directed  the  proper  officer  of  the  Court  to  enter  a  plea 
of  Not  Guilty.  When  on  the  trial  evidence  was  ten- 
dered by  the  counsel  for  the  prosecution  in  support  of 
the  second  count,  it  was  objected  to  by  the  counsel  for 
the  prisoner,  but  was  admitted  by  me.  In  summing 
up  I  left  the  evidence  on  the  two  counts  to  the  jury, 
as  evidence  in  two  separate  and  distinct  cases,  and  I 
asked  them  to  return  a  separate  and  distinct  verdict 
on  each  of  the  counts.  They  did  so;  and,  returning  a 
verdict  of  Guilty  on  the  first  count,  I  sentenced  the 
prisoner  on  that  count  to  three  months  imprisonment ; 
and,  returning  a  verdict  also  of  Guilty  on  the  second 
count,  I  sentenced  the  prisoner  on  that  count  to  a 
week's  imprisonment  to  commence  at  the  expiration  of 
the  sentence  passed  on  the  former  count. 

The  questions  for  the  consideration  (rf  the  Honora- 
ble the  Justices  of  either  Bench  and  the  Honorable 
the  Barons  of  the  Exchequer  are : — 
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Fuidgb's 
Case. 


First.  Ought  the  indictment  or  its  second  count  to 
have  been  quashed  ? 

Second.  If  the  second  count  ought  to  have  been 
quashed  or  not  proceeded  upon,  was  evidence  relating 
to  it  admissible  or  inadmissible  on  the  trial  of  the  first 
count,  and,  if  inadmissible,  can  the  conviction  on  the 
first  count  be  upheld  or  not? 


This  case  was  argued,  on  the  23rd  of  January^  1864, 
before  Cockburn  C.  J.,  Crompton  J.,  Willbs  J., 
Channell  B.  and  Keating  J. 

Yonge^  for  the  prisoner. — The  second  count  ought 
to  have  been  quashed,  because  it  was  not  authorized 
in  either  of  the  modes  required  by  the  22  &  23 
Vict.  c.  17  (a)  as  was  done  in  the  case  of  Regina  v. 
Bray  (b). 

Cbompton  J. — My  brother  Byles  and  I  lately  quash- 


(a)  Which  enacts  that,  "After  the 
Ist  da,y  of  September,  1859,  no  bill 
of  indictment  for  anj  of  the  offences 
following,  viz. : — Perjury,  suborna- 
tion of  perjury,  conspiracy,  obtain- 
ing money  or  other  property  by 
false  pretences,  keeping  a  gam- 
bling house,  keeping  a  disorderly 
house,  and  any  indecent  assault, 
shall  be  presented  to  or  found  by 
any  grand  jury,  unless  the  prose- 
cutor or  other  person  •presenting 
such  indictment  has  been  bound  by 
recognizance  to  prosecute  or  give 
evidence  against  the  person  accused 
of  such  offence,  or  unless  the  person 
accused  has  been  committed  to  or 
detained  in  custody,  or  has  been 
bound  by  recognizance  to  appear 
to  answer  to  an  indictment  to  be 
preferred  against  him  for  such 
offence,  or  unless  such  indictment 
for  such  offence,  if  charged  to  have 


been  committed  in  England^  be 
preferred  by  the  direction  or  with 
the  consent  in  writing  of  a  Judge 
of  one  of  the  superior  Courts  of 
law  at  WettmtTuter,  or  of  her  Ma- 
jesty's Attorney  General  or  Solici- 
tor Greneral  for  England,  or  unless 
such  indictment  for  such  offence,  if 
charged  to  have  been  committed 
in  Ireland,  be  preferred  by  the 
direction  or  with  the  consent  in 
writing  of  a  Judge  of  one  of  the 
superior  Courts  of  law  in  DtibUn^ 
or  of  her  Majesty's  Attorney  Ge- 
neral or  Solicitor  Greneral  for  Ire 
land,  or  (in  the  case  of  an  indict- 
ment for  perjury)  by  the  direction 
ofany  Court,  Judge,  or  public  func- 
tionary authorized  by  an  Act  of  the 
session  holden  in  the  14th  and  15th 
years  of  her  Majesty,  cap.  100,  to 
direct  a  prosecution  for  perjury." 
(ft)  9  Cox  C.  C.  215. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  393 

ed  one  count  of  an  indictment  at  Monmouth  for  the       1864 
same  reason.  Fuidob's 

Tonge — Then,  inasmuch  as  the  count  ought  not  to  ^*^®- 
have  been  included  in  the  indictment,  no  evidence 
could  properly  be  given  upon  it,  for  the  prisoner  by 
refusing  to  plead  avoided  waiving  the  objection,  if  it 
is  capable  of  being  waived.  The  Recorder,  however, 
admitted  evidence  in  support  of  the  second  count, 
which,  it  is  submitted,  he  had  no  power  to  do  under 
the  circumstances.  The  prisoner  was  entitled  to  be 
in  the  same  position  as  if  the  second  count  had  been 
quashed,  and,  if  that  had  been  done,  no  evidence  of  the 
second  false  pretence  could  have  been  given  upon  the 
trial  of  that  charged  in  the  first  count,  as  was  decided 
in  the  case  of  Regina  v.  Holt  (a).  Then,  inasmuch 
as  the  prisoner  has  been  prejudiced  by  the  reception 
of  inadmissible  evidence,  the  conviction  on  the  first 
count  also  cannot  stand. 

No  counsel  appeared  for  the  Crown. 

CocEBUBN  C.  J. — ^To  the  first  question  we  are  asked 
our  answer  must  be  in  the  affirmative,  as  regards  the 
second  part  of  that  question,  viz.,  that  the  second 
count  should  have  been  quashed.  Secondly,  evidence 
relating  to  the  second  count  was  inadmissible  upon 
the  trial  of  the  first  count,  and,  it  having  nevertheless 
been  admitted,  the  majority  of  the  Court  are  of  opinion 
that  the  conviction  on  the  first  count  cannot  be 
sustained. 

Conviction  quashed. 

(fl)  Bell  C.  C.  280. 
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REGINA  V.  SAMUEL  PORTER. 


A  man  who 
has  Tolun- 
tarilj  taken 
upon  himself 
the  care  of 
a  lunatic 
brother  in 
his  own  pri- 
vate house 
is  a  person 
**  having  the 
care  and 
chai^^e"  of 
a  lunatic 
within  the 
meaning  of 
the  16  &  17 
Vict.  c.  96, 
8.  9,  and  is 
liable  to  be 
indicted 
for  ill-treat- 
ing him. 


The  following  case  was  reserved  by  Mabtin  B. 

The  prisoner  was  convicted  at  the ,  last  Cornwall 
Assizes  upon  the  following  counts  of  the  indictment, 
which  are  framed  upon  the  latter  part  of  the  9th  section 
of  the  statute  16  &  17  Vict.  c.  96. 

2nd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  heretofore  and 
before  and  at  the  time  of  the  committing  of  the  offence 
next  hereinafter  mentioned  the  said  Robert  Porter  was 
a  lunatic  within  the  meaning  of  the  statute  in  such 
case  made  and  provided  And  that  the  said  Samuel 
Porter  before  and  at  the  time  of  the  committing  of  the 
offence  had  the  care  and  charge  of  the  said  Bobefi 
Porter  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  Samuel 
Porter  having  the  care  and  charge  of  the  said  Robert 
Porter  as  last  aforesaid  unlawfully  did  wilfully  neglect 
the  said  Robert  Porter  so  being  such  lunatic  as  afore- 
said against  the  form  of  the  statute  &c. 

4th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  and  before 
and  at  the  time  of  the  committing  of  the  offence  next 
hereinafter  mentioned  the  said  Robert  Porter  was  a 
lunatic  within  the  meaning  of  the  statute  in  such  case 
made  and  provided  as  the  said  Samuel  Porter  well 
knew  And  that  the  said  Samuel  Porter  before  and  at 
the  time  of  the  committing  of  the  said  offence  had  the 
care  and  charge  of  the  said  Robert  Porter  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  the  said  Samuel  Porter  so  having  the  care 
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and  charge  of  the  said  Robert  Porter  as  last  aforesaid       1864. 
unlawfully  did  wilfully  neglect  the  said  Robert  Pojier  Iportbr's^ 
80  being  such  lunatic  as  aforesaid  as  the  said  Samuel       ^*"®- 
Porter  well  knew  against  the  form  of  the  statute  &c. 

6th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  and  before 
and  at  the  time  of  the  committing  of  the  offence  next 
liereinafter  mentioned  the  said  Robert  Porter  was 
alleged  to  be  a  lunatic  within  the  meaning  of  the 
statute  in  such  case  made  and  provided  And  that  the 
said  Samuel  Porter  before  and  at  the  time  of  the  com- 
mitting of  the  said  offence  had  the  care  and  charge  of 
the  said  Robert  Porter  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said 
Samuel  Porter  so  having  the  care  and  charge  of  the 
said  Robert  Porter  as  last  aforesaid  unlawfully  did 
wilfully  neglect  the  said  Robert  Porter  so  being  such 
alleged  lunatic  as  aforesaid  against  the  form  of  the 
statute  &c. 

The  evidence  was  that  the  lunatic  became  so  upwards 
of  twenty-five  years  ago.  At  first  the  care  and  charge 
of  him  was  taken  by  his  father  and  mother.  They 
have  been  dead  many  years,  and  upon  the  death  of 
the  survivor  a  sister  took  charge  of  him.  She  went 
to  America  upwards  of  eleven  years  ago,  and  since 
this  the  prisoner,  who  is  his  brother,  took  upon  him- 
self and  has  had  the  sole  and  exclusive  care  and  charge 
of  him,  and  continued  to  have  it  until  December  last, 
when  the  lunatic  was  removed  to  the  county  asylum. 
A  sum  of  six  shillings  or  seven  shillings  a  week  was 
received  and  taken  by  the  prisoner,  under  some  family 
arrangement,  out  of  the  rents  of  some  houses  which 
apparently  were  the  property  of  the  lunatic  in  respect 
of  such  care  and  charge.  The  lunatic  was  kept  in  a 
room  adjoining  the  prisoner's  house,  and  was  attended 
to  and  supplied  with  food  exclusively  by  the  prisoner, 
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1864.  or  in  his  absence  by  his  wife.  He  was  entirely  de- 
Porteb'8  prived  of  reason,  and  in  body  was  perfectly  helpless 
^^^'  and  unable  to  move.  At  the  close  of  the  evidence  for 
the  Crown  it  was  objected  by  the  counsel  for  the  pri- 
soner that  the  case  was  not  within  the  above  men- 
tioned section,  inasmuch  as  the  care  and  charge  was 
by  a  brother  of  a  brother  in  the  private  house  of  the 
former.  And  the  case  of  Regina  v.  Bundle  (a)  was 
cited. 

I  request  the  opinion  of  the  Court  as  follows : — 
First.  Whether,  if  a  brother  voluntarily  takes  upon 
himself  under  such  circumstances  as  above  mentioned 
the  care  and  charge  of  a  lunatic  brother,  and  keeps 
him  in  his  private  house,  and  abuses,  or  ill-treats,  or 
wilfully  neglects  him,  it  is  a  misdemeanor  within  the 
9th  section  of  the  16  &  17  Vict  c.  96. 
If  the  answer  be  in  the  negative,  then, 
Secondly.  Whether,  assuming  that  the  wilful  neglect 
of  the  lunatic  be  an  indictable  offence  at  common  law, 
can  the  prisoner  be  lawfully  convicted  of  it  under  the 
above  counts?    And  if  so,  then, 

Thirdly.  Whether  such  wilful  neglect  is  an  indict- 
able offence  at  common  law. 

This  case  was  argued,  on  the  23rd  Aprils  1 864,  before 
Eble  C.  J.,  Pollock  C.  B.,  Martin  B.,  Blackburn  J. 
and  Mellob  J. 

H.  T.  Cole^  for  the  prisoner. — This  indictment  in  its 
various  counts  charges  the  prisoner  with  abusing, 
ill-treating  and  wilfully  neglecting  a  lunatic,  and  is 
framed  under  the  latter  part  of  the  9  th  section  of  the 
16  &  17  Vict.  c.  96.  The  jury  found  the  prisoner 
guilty  of  wilful  neglect,  but  it  is  submitted  that  that 
finding  cannot  be  sustained,  first,  because  this  is  not 
an  offence  within  the  meaning  of  this  statute ;  secondly, 

(a)  Dears.  C.  C.  482 ;  S.  C.  24  L.  J.,  M.  C.  129. 
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because  it  is  not  an  offence  at  common  law,  and,  even  1864. 
if  it  were,  there  is  no  count  in  the  indictment  to  meet  Pobtbb*8 
it.  First,  then,  this  case  is  not  within  the  statute  16  ^"®" 
&  17  VicL  c.  96,  8.  9  (a).  The  first  statute  relating  to 
lunatics  and  their  treatment  is  the  statute  8  &  9  VicL 
c.  100.  That  statute  is  clearly  limited  to  the  regula- 
tion and  management  of  lunatics  confined  in  lunatic 
asylums  or  in  licensed  houses;  and  the  56th  section  of 
that  Act*,  which  makes  the  ill-treatment  of  lunatics  a 
misdemeanor,  only  applies  to  the  ill-treatment  by  per- 
sons connected  with  such  asylums  or  houses  of  lunatics 
confined  therein.  Then  followed  the  statute  16  &  17 
Vict.  c.  96,  under  which  the  present  indictment  is 
framed.  But  that  statute  in  its  preamble  refers  to 
the  former  Act,  and  shews  that  it  was  merely  passed  to 
amend  such  former  Act.  The  preamble  states,  "  Where- 
as an  Act  was  passed  in  the  ninth  year  of  Her  Majesty 
for  the  regulation  of  the  care  and  treatment  of  lunatics, 
and  whereas  it  is  expedient  to  amend  the  said  Act  as 
hereinafter  mentioned."  Then  follow  sections  1—  8, 
all  of  which  treat  of  the  licensing  of  houses  for  the 
reception  of  lunatics,  and  the  steps  to  be  taken  before 
a  lunatic  is  admitted  into  such  houses.  Clearly,  there- 
fore, the  9th  section  was  merely  meant  to  prevent  the 
ill-treatment  of  patients  in  asylums  and  licensed  houses, 
and  not  to  apply  to  cases  where  the  lunatic  is  simply 
under  the  care  of  a  relative  as  in  the  present  case;  for 
the  latter  Act  must  be  read  in  connection  with  the 

(a)  That  lection  enacts  that,  ^*If  house,  or  such  single  patient,  or  if 

any  superintendent,  officer,  nnrse,  anj  person  detaining,  or  taking  or 

attendant,  servant,  or  other  person  having  the  care  or  charge,  or  con- 

emplojred  in  any  registered  hospital  cerned  or  taking  part  in  the  cus- 

or  licensed  house,  or  anj  person  todj,  care  or  treatment  of  anj 

having  the  care  or  charge  of  any  lunatic  or  person  alleged  to  be  a 

single  patient,  or  anj  attendant  of  lunatic,  in  any  way  abuse,  ill-treat, 

any  single  patient,  in  any  way  abuse,  or  wilfully  neglect  such  lunatic  or 

or    ill-treat,    or    wilfully    neglect  alleged  lunatic,  he  shall  be  guilty 

any  patient   in  such   hospital  or  of  a  misdemeanor/* 

VOL.  I.                                      G  G                                   L.  &  C. 
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1864.  former.  The  9th  section,  then,  really  deals  with  cases 
Porter's  where  pcFsons  have  the  care  or  charge  of  lunatics  in 
asylums,  or  where  they  have  the  charge  of  single 
patients  under  an  order  and  medical  certificate  as  re- 
quired by  the  90th  section  of  the  8  &  9  Vict.  c.  100,  and 
the  8th  section  of  the  16  &  17  Vict.  c.  96,  and  not  to 
cases  where  the  person  having  the  care  or  charge  of  a 
lunatic  is  a  mere  volunteer  and  related  to  the  lunatic. 

Blackbukn  J. — Surely  it  is  not  unreasonable  that 
a  person  who  chooses  to  undertake  the  care  of  a  lunatic 
should  be  liable  to  punishment,  if  he  wilfully  neglects 
such  lunatic. 

Martin  B. — If  the  words  "any  person  detaining,  or 
taking  or  having  the  care  or  charge,  or  concerned  or 
taking  part  in  the  custody,  care  or  treatment  of  any 
lunatic  or  person .  alleged  to  be  a  lunatic,"  do  not 
include  a  case  like  the  present,  what  do  they  apply  to? 

Cole This  is  a  penal  section,  and  must,  therefore, 

be  strictly  construed.  The  whole  of  the  two  Acts 
taken  together  shew  that  they  were  not  intended  to 
apply  to  the  ordinary  domestic  relations  of  life,  but 
to  cases  of  persons  taking  the  care  or  charge  of  lunatics 
for  a  money  profit  under  a  contract. 

Erle  C.  J. — How  does  that  appear  from  the  words 
"any  person  detaining,  or  taking  or  having  the  care  or 
charge,  &c."? 

Cole. — The  whole  section  must  be  read  together,  and 
the  persons  enumerated  at  the  commencement  of  the 
section,  viz.,  "any  superintendent,  officer,  nurse,  atten- 
dant, servant  or  other  person  employed,"  are  all  per- 
sons who  derive  some  pecuniary  profit  from  the  care 
of  lunatics.  Moreover,  this  man  has  never  been  found 
a  lunatic;  and  it  is  difScult  to  see  what  is  the  meaning 
of  the  words  "any  person  alleged  to  be  a  lunatic." 

Blackburn  J — An  alleged  lunatic  is  a  person  who 
is  confined  as  such  by  any  one  else. 
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Cole.— In  Reg.  v.  Bundle  (a)  it  was  held  that  this       1864. 
Act  did  not  apply  to  the  ordinary  domestic  relations     Poster's 
of  life.  ^'^* 

Pollock  C.  B.— That  was  a  case  of  a  husband    • 
taking  charge  of  his  wife  in  the  ordinary  exercise  of  his 
marital  right,  and  is  totally  diflFerent  from  the  present 
case. 

CoU. — The  facts  of  that  case  were  precisely  similar 
to  this,  with  the  exception  that  there  the  prisoner  was 
the  husband  of  the  lunatic.  But  in  this  case  it  is 
submitted  that  the  custody  which  the  prisoner  had  was 
of  a  purely  domestic  nature;  it  devolved  upon  him 
naturally,  when  the  sister  who  previously  had  charge 
of  the  lunatic  left  the  country;  therefore,  the  rule 
applies,  which  is  laid  down  in  the  judgment  in  Reg.  v. 
Rundley  where  Pollock  C.  B.  says :  "  Looking  to  the 
provisions  of  the  statutes  which  have  been  referred  to 
in  argument,  it  is  very  clear  that  the  Legislature  never 
intended  to  interfere  with  a  care  and  charge  which  is 
purely  of  a  domestic  nature,  and  arises  from  the  rela- 
tion of  husband  and  wife,  or  other  similar  relation. 
It  was  not  intended  to  add  to  the  common  law  obliga- 
tions of  the  master  or  head  of  a  family,  who,  whether 
husband,  guardian,  relative  or  otherwise,  is  liable  to 
be  punished  if  he  ill-uses  any  person  under  his  con- 
trol" (6).  Moreover,  Parke  B.  clearly  thought  that  the 
statute  only  applied  to  cases  where  lunatics  were  taken 
charge  of  for  profit,  for,  speaking  of  the  supposed  case 
of  the  husband  putting  the  wife  under  the  care  of  his 
next  door  neighbour,  he  expresses  an  opinion  that  such 
neighbour  would  be  within  the  statute,  for  '^  the  person 
so  employed  would  be  a  person  undertaking  the  care 
and  charge  for  hire"  (c). 

Blackburn  J. — What  is  there  in  the  statute  to 

(a)  Dean.  C.  C.  482 ;  S.  C.  24.         (b)  Dears.  C.  C.  at  p.  485. 
L.  J.,  M.  C.  129.  (c>  Dears.  C.  C.  at  p.  485. 

GG    2 
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1864.       shew  that  the  "  care  or  charge"  must  be  for  hire  ?    The 
^RTEs^  observation  of  Parke  B.  is  merely  interlocutory,  and 
must  be  imperfectly  reported. 

Cole  was  then  proceeding  to  argue  that  this  was  no 
offence  at  common  law,  but  was  stopped  by  the  Court, 
who  were  against  him  on  the  first  point. 

M.  Smith  Q.  C.  {Stock  with  him),  for  the  Crown,  was 
not  called  upon  to  argue. 

Pollock  C.  B.  (a)— We  are  all  of  opinion,  for  the 
reasons  given  during  the  argument,  that. the  present 
case  is  not  governed  by  that  of  Reff.  v.  Bundle  (6). 
It  falls  within  the  very  w.ords  of  the  9th  section  of 
the  statute  16  &  17  Vict.  c.  96,  for  the  prisoner  was 
clearly  a  person  "having  the  care  and  charge  of  a 
lunatic,"  and  not  within  any  of  the  cases  which  create 
any  exception  to  the  statute.  The  conviction,  there- 
fore, will  be  affirmed. 

Martin  B. — I  am  of  the  same  opinion.  Mr.  Cole 
has  entirely  failed  to  answer  the  question  which  I  put 
to  him  at  the  trial  and  again  to-day.  If  the  statute 
does  not  apply  to  such  a  case  as  this,  to  what  does  it 
apply?  The  mere  fact  that  the  prisoner  was  brother 
to  the  lunatic  cannot  possibly  exclude  the  operation  of 
words  so  general  as  those  which  are  found  in  the  9th 
section  of  the  16  &  17  Vict.  c.  96.  It  is  by  no  means 
unusual,  when  a  member  of  a  family  becomes  afflicted 
with  insanity,  to  send  for  a  skilled  attendant  from  an 
asylum;  and  the  words  "any  attendant  of  any  single 
patient"  were  no  doubt  intended  to  apply  to  teases  of 
that  kind.  Then  follow  the  words  in  the  second  part 
of  the  section,  "any  person  having  the  care  or  charge 
of  any  lunatic,"  &c.,  which,  if  they  did  not  include  a 
case  like  the  present,  would  be  perfectly  unmeaning. 

(a)  Hrle  C.  J.  had  left  the  Court  (b)  Dears.  C.  C.  482. 

towards  the  close  of  the^  argument. 
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It  is  unquestionably  a  very  salutary  enactment  and 
much  required  in  many  parts  of  England^  but  we 
should  be  seriously  impairing  its  utility,  if  we  were  to 
narrow  words  so  general  to  the  treatment  merely  of 
lunatics  in  asylums  as  proposed  by  Mr.  CoU.  The 
Chief  Justice,  before  he  left  the  Court,  desired  me  to 
say  that  he  was  of  the  same  opinion. 

Blackburn  J.  and  Mellob  J.  concurred. 

Conviction  affirmed. 


1864. 


Porter's 
Case. 


REGINA  V.  MARY  SENIOR. 

The  following  case  was  stated  by  Price  Q.  C. 

This  case  was  tried  before  me  sitting  as  Commis- 
sioner for  Mr.  Justice  Btles  at  the  last  York  Assizes. 
The  prisoner  was  indicted  for  wilful  and  corrupt  per- 
jury alleged  to  have  been  committed  on  the  hearing 
of  an  information  before  justices  sitting  in  Petty  Ses- 
sion. The  information  was  laid  against  one  Thomas 
Sellers  under  the  stat.  11  &  12  Vici.  c.  49,  s.  1,  of 
which  the  following  is  a  copy: — 
"  Borough  of  Wakejieldy  in  thel  Common  informa- 
West  Riding  of  Yorkshire.  )  tion. — The  informa- 
tion of  James  Mc.  Donald^  of  Wakefield  in  the  West 
Riding  of  the  county  of  York,  chief  constable,  taken 
before  the  undersigned,  one  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough  in  the  West 
Riding  of  the  county  of  Fori,  the  13th  day  of 
February  in  the  year  1864. 

"  That  Thomas  Sellers^  on  Sunday^  the  7th  day  of 
February  instant,  at  the  borough  of  Wakefield  in  the 
said  Riding,  was  licensed  to  keep  his  house  as  an  inn 
there,  and  did  open  his  house  there  for  the  sale  of 


1864. 


The  11  &  12 
Ffcr.c.49, 
which  regu- 
lates the 
hours  for 
closing  ale- 
houses, &c., 
during  Suif 
day  morning, 
is  not  re- 
pealed bj  tho 
18  &  19  Vict, 
C.118,  but  is 
still  in  force ; 
and  it  is  an 
offence  to 
keep  open  a 
public  house 
for  the  sale 
of  liquor 
during  the 
hours  pro- 
hibited hj 
the  first 
section  of 
the  former 
statute. 
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1864       beer  therein  to  persons  not  being  travellers  before 
Sehioe's     half  past  12  o'clock  in  the  afternoon,  contrary  to  the 
®'       statute  in  that  case  made. 

"  Taken  before  me,  "  James  McDonald'' 

"  Samuel  Holdswortk'' 

At  the  close  of  the  case  for  the  prosecution  it  was 
objected  by  Mr.  Campbell  Foster  for  the  prisoner,  that 
there  was  no  jurisdiction  in  the  justices  to  hear  the 
information  under  the  statute  above  named;  and  he 
further  contended  that  the  statute  18  &  19  Vict  c.  118, 
was  the  only  statute  now  in  force  limiting  the  hours 
during  which  public  houses,  beer  houses,  &c.,  should 
be  open  for  the  sale  of  liquor,  and  that  this  latter 
statute  had  in  effect  repealed  the  11  &  12  VicL  c.  49, 
under  which  the  information  was  laid,  and  that  it  is 
no  ofFence  to  sell  beer,  &c.,  during  any  part  of  the 
forenoon  of  Sunday.  Mr.  Foster  relied  on  the  case  of 
Whiteley  v.  HeaUm  (a). 

I  overruled  the  objection,  and  left  the  case  to  the 
jury,  who  convicted  the  prisoner,  and  she  was  sen- 
tenced to  three  months  imprisonment,  but  allowed  to 
be  on  bail  until  the  opinion  of  the  Court  for  Crown 
Cases  Reserved  could  be  obtained.  I  reserved  a  case 
for  the  opinion  of  the  Judges  as  to  whether  my  ruling 
was  right,  that  the  11  &  12  Vict.  c.  49,  is  still  in 
force,  and  that  it  is  an  offence  to  keep  open  a  public 
house  for  the  sale  of  liquor  during  the  hours  pro- 
hibited by  sect,  1  of  the  latter  statute,  and,  therefore, 
that  the  jurisdiction  in  the  magistrates  to  hear  the 
information  was  sufficiently  established. 

This  case  was  considered,  on  the  23rd  of  April^ 
1864,  by  Pollock  C.  B.,  Martin  B.,  Bylks  J., 
Blackburn  J.  and  Mellor  J. 

No  counsel  appeared  on  either  side. 

(a)  27L.J.,  M.C.  217. 
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Martin  B. — This    conviction    must   be  aflSrmed.       1864 
The  difficulty  created   by   the  case  of   Whiteley  v.      sbsior's 
Heaton  (a)  is  cleared  up  by  that  of  Harris  v.  Jenns  (b).       ^**^- 
The  11  &  12  Vict.  c.  49,  regulates  the  sale  of  beer  in 
the  forenoon  of  Sundays.     The  18  &  19  Vict.  c.  118, 
applies  only  to  the  afternoon. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 

(a)  27  L.  J.,  M.  C.  217.  (b)  30  L.  J.,  M.  C.  183. 


REGINA   V.    GEORGE    FULLFORD    and    FRE-       186I. 
DERICK  GEORGE  FULLFORD.    •  " 

The  following  case  was  reserved  by  Erle  C.  J.  Whether  a 

At  the  Assizes  and  General  Gaol  Delivery  holden  at  building 

Winchester  in  and  for  the  county  of  Southampton,  in  JJ'^'JiwJth^. 

July  last,  George  Fullford  and  Frederick  George  FuUford  >"  ^^^  »npan  • 

*-Jur  -JW  ^r  JX       \\.      »ng<>fthe24& 

were  tried  before  rae  on  an  indictment  framed  on  the  25  Vtct.c,  61, 
28th  section  of  the  24  &  25  Vict.  c.  61,  which  charged  enaKaUt 
that  they,  after  the  passing  of  the  Local  Government  si^a^i  n«t  be 
Act  (1858)  Amendment  Act  1861,  at  the  parish  of  brineforward 
Fareham  in*  the  said  county  and  within  the  district  of  bufidhuT'^' 
a  certain  Local  Board  of  Health  there,  to  wit,  the  forming  part 
Local  Board  of  Health  for  the  district  of  Fareham  in  beyond^ the^ 
the  county  aforesaid,  unlawfully  and  injuriously  did  ^f^^hJ^houae 
bring  forward  a  certain  house  there  situate  and  being  or  building 
in  the  occupation  of  the  said   George  Futtford^  and  Sde  thereof 
then  forming  part  of  a  certain  street  there,  to  wit,  ^'♦'^o"*  ^j^® 

o   *  '  ^   consent  of  the 

West  Street^  and  numbered  17  in  the  said  street,  beyond  local  Board, 

18  a  question 
of  fact . 
Per  BiJkCKBiTBir  J. — Houses  form  part  of  a  street,  within  the  meaning  of  the  Act, 
when  tbej  are  so  contignous  as  subetantiallj  to  form  a  continuous  row. 
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^864      the  front  wall  of  the  house  and  building  on  either  side 
FoixroBx>*8  of  the  said  house  of  the  said  George  FvMford^  to  wit, 
fifteen  feet  beyond  the  front  wall  of  the  house  and 
building  on  the  west  side  of  the  said  house  of  the  said 
George  Fullford  and  four  feet  beyond  the  front  wall  of 
the  house  and  building  on  the  east  side  of  the  said 
house  of  the  said  George  FuUford^  without  the  previ- 
ous consent  of  the  said  Local  Board  of  Health.    Other 
counts  charged  the  defendants  in  like  manner  with 
bringing  forward  a  certain  building  forming  part  of 
West  Street  and  numbered  17,  and  with  building  an 
addition  to  a  house  and  to  a  building  forming  part  of 
West  Street  and  numbered  17  beyond  the  front  of  the 
house  and  building  on  either  side  thereof,  without  such 
consent.     The  facts  of  the  case  were  as  follows: — By 
an  Order  in  Council  dated  5th  Septemherj  1849,  and 
published  in  the  London  Gazette  of  September  18, 1849, 
the  Public  Health  Act  (siections  50  and  d€  excepted) 
was  ordered  to  be  applied  to  "  the  entire  area,  places 
and  parts  of  places  comprised  within  the  boundaries 
at  present  fixed  as  the  boundaries  of  the  parish  of 
Fareham^^^  and  such  area,  places  and  parts  of  places 
were  constituted   a  district  for  the  purposes  of  the 
said  Act.     The  defendants  are  father  and  son.     The 
former,  a  builder,  purchased  some  years  ago  a  piece  of 
land  situate  on  the  north  side  of  the  West  Street  of  the 
town  of  Fareham^  on  which  he  erected  a  dwelling- 
house,  in  which  he  has  since  resided  with  his  family; 
and  what  is  now  called  the  West  Street  is  a  public 
highway,  and  forms  a  portion  of  a  turnpike  road 
originally  made  under  the  provisions  of  a  local  Act, 
50  Geo.  3,  c.  14,  but  is  now  maintained  and  regulated 
by  a  subsequent  local  Act  of  1  Wm.  4,  c.  61,  both  of 
which  Acts  are  declared  to  be  public  Acts.     The  said 
house  was  so  erected  as  to  leave  an  intervening  space 
between  it  and  the  public  highway  of  the  said  street, 
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such  intervening  space  being  used  as  an  ornamental  1864* 
garden  in  front  of  the  said  house,  and  being  about  FuujpobdV 
sixteen  feet  deep  on  the  east  side  and  twelve  feet  deep  ^*^' 
on  the  west  side  of  the  said  house,  and  being  separated 
from  the  highway  of  the  said  street  by  a  dwarf  wall  and 
iron  palisades,  outside  which  is  a  footway,  and  then  a 
carriage  road,  which  together  form  the  highway  of  the 
street  aforesaid.  The  said  house  of  the  defendant 
George  Ftdlford  at  the  time  alleged  in  the  indictment 
had  a  house  on  either  side  of  it,  that  on  the  east  side 
being  in  course  of  erection  and  extending  several  feet 
beyond  the  house  of  the  said  George  FvUford^  and 
each  of  which  laA  mentioned  houses  also  had  an  inter- 
vening space  or  garden  between  it  and  the  highway 
of  the  street  aforesaid.  It  was  agreed  by  the  counsel 
on  both  sides  that  the  plan  produced  at  the  trial  on 
the  part  of  the  prosecution  and  the  model  furnished  on 
the  part  of  the  defendants  might  be  referred  to  for  the 
purpose  of  more  particularly  delineating  the  relative 
position  of  the  said  before-mentioned  houses  and  public 
highway.  In  the  month  of  October^  1862,  the  defend- 
ants proposed  to  erect  an  addition  to  and  in  front  of 
the  said  house  to  be  used  as  a  shop;  and  on  the  31st 
October^  1862,  the  defendant -fV^rfmci  George  FuUfai'd 
delivered  to  Thomas  Buckham^  the  surveyor  to  the 
Fareham  Local  Board  of  Health,  a  plan  of  the  pro- 
posed work  and  also  an  application  in  writing  to  the 
Local  Board  of  Health,  in  order  that  he  might  lay  it 
before  the  said  Local  Board.  The  following  is  a  copy 
of  such  application : — 

"  Meadow  ffotise,  Fareham. 

"  Gentlemen,  "  Oct.  31st. 

"  I  have  this  day  forwarded  to  your  surveyor, 
Mr.  Buckham^  the  plan  and  specification  of  a  shop 
which  I  propose  building  in  the  West  Street^  Fareham. 

**  I  also  beg  to  inform  you,  that  the  work  was  com- 
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1864.       menced  previous  to  the  publication  of  the  notice  which 
Fullfobd's   you  have  recently  issued,  but  is  now  stopped  until  the 
^"*®-       decision  of  the  Board  is  made  known  as  to  the  distance 
the  building  is  to  be  erected  from  the  street. 

"  (Signed)  F.  G.  FuUfordr 

The  following  is  the  notice  so  referred  to,  which  had 
been  previously  printed  and  issued  by  the  said  Local 
Board  of  Health. 

Notice. 

Whereas  by  the  Local  Government  Act  (1858) 
Amendment  Act  (1861),  section  28,  it  is  enacted  as 
follows : — 

"  It  shall  not  be  lawful  at  any  time  or  times  here- 
after, within  the  District  of  any  Local  Board,  to  bring 
forward  any  house  or  building  forming  part  of  any 
street,  or  any  part  thereof,  beyond  the  front  wall  of  the 
house  or  building  on  either  side  thereof,  nor  to  build 
any  addition  thereto  beyond  the  front  of  such  house 
or  building  on  either  side  of  the  same  as  aforesaid, 
without  the  previous  consent  of  such  Local  Board." 

Now  we,  the  Local  Board  of  Health  for  the  District 
of  Fareham^  in  the  county  of  Southampton^  do  hereby 
give  you  notice,  that  any  person  offending  against  the 
above  named  provisions  of  the  said  Act  will  be  pro- 
ceeded against  as  the  law  directs. 

By  order  of  the  Board.  Alfred  Driver, 

Fareham,  18th  October,  1862.  Clerk. 

The  said  plan  of  the  said  Frederick  George  FvUford 
shewed  that  the  proposed  erection  was  intended  to 
cover  the  whole  of  the  intervening  space  between  the 
house  of  the  said  George  Fvllford  and  the  said  street 
or  highway,  excepting  an  interval  of  nine  inches  im- 
mediately against  the  footway  forming  part  of  the  said 
highway,  and  that  it  was  to  extend  eight  feet  beyond 
the  front  of  the  house  on  the  east  side  thereof  nearest 
to  the  said  highway.     But  in  truth  no  part  of  the 
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8aid  erection  was  built  nearer  to  the  said  footway  than      1864. 
four  feet  four  inches.     The  said  application  so  made  Fullfosd^s 
by  the  said  Frederick  George  FuUford  was  taken  into       ^•^ 
consideration  by  the  Local  Board  of  Health  on  the 
then  next  following  day,  and  a  resolution  was  come  to 
by  the  said  Board  which  was  communicated  to  the 
said  defendants  by  the  following  letter, 

*'  Sir,  Fareham,  1st  Nov.  1862. 

"  I  am  directed  by  the  i^ar^Aam- Local  Board  of 
Health  to  inform  you  that  the  plan  of  a  shop  intended 
to  be  erected  by  you  in  the  West  Street  has  been  laid 
before  them,  and  that,  with  regard  to  the  boundary, 
they  require  you  to  keep  the  line  of  street  which  will 
be  pointed  out  to  you  by  the  surveyor. 

"  I  am,  Sir,  &c., 
"  Mr.  F.  G.  FvUford:'  "  Alfred  Driver,  Clerk." 

On  the  same  day  (the  1st  Ifov.)  the  said  Thomas 
Buckham,  by  direction  of  the  said  Local  Board,  went 
to  the  said  house  of  the  said  George  Fvllford^  and 
there  saw  the  two  defendants,  George  Fvllford  and 
Frederick  George  FuUford^  who  were  then  personally 
working  at  the  said  proposed  erection,  and  the  said 
Thomas  Buckham  pointed  out  on  the  ground  there  the 
exact  line  within  which  the  said  defendants  were 
required  by  the  said  Local  Board  to  keep  the  said 
erection,  that  is  to  say,  the  extreme  of  the  front  wall 
(being  that  of  the  door  porch)  of  the  house  on  the 
east  side  of  the  said  proposed  erection,  and  which  was 
many  feet  beyond  the  front  wall  of  the  house  on  the 
west  side  of  the  said  proposed  erection. 

The  defendants  subsequently  built  the  addition  to 
the  said  house  as  shewn  on  the  said  plan  and  model, 
being  beyond  the  line  of  front  so  pointed  out  by  the 
said  Thomas  Buckham,  and  contrary  to  the  aforesaid 
directions,  and  against  the  consent  of  the.  said  Local 
Board  of  Health;  and  the  said  shop,  which  has  an 
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1864.  internal  communication  with  the  said  dwelling-house, 
FuLLPORD*8  was  opened  for  business  about  Christmas^  1862,  and 
has  since  been  used  and  occupied  as  a  grocer's  shop  in 
connection  with  the  said  dwelling-house  of  the  said 
George  FuU/ord  by  the  said  Frederick  George  FuU/ord. 
Later  in  the  said  month  of  November ,  1862,  notice 
was  given  to  the  defendants  by  direction  of  the  said 
Local  Board  of  Health,  calling  on  them  to  remove  so 
much  of  the  said  erection  as  projected  beyond  the  line 
prescribed  to  them  by  their  said  surveyor;  and,  the 
defendants  not  having  done  so,  on  the  27th  January 
following  another  notice  was  given  to  the  said  defend- 
ants by  the  direction  of  the  said  Local  Board  that  an 
indictment  would  be  preferred  against  them  at  the 
next  assizes  for  infringing  the  provisions  of  the  said 
Local  Government  Act  (1858)  Amendment  Act  1861, 
by  making  the  said  erection  without  the  consent  of  the 
said  Local  Board  of  Health;  and  at  the  said  Spring 
Assizes  for  the  said  county  an  indictment  was  accord- 
ingly preferred  and  found  a  true  bill  by  the  grand  jury 
against  the  said  defendants.  The  town  of  Fareham 
is  a  market  town  containing,  according  to  the  last 
census,  a  population  of  6000  inhabitants.  It  lies  on 
the  main  road  between  the  towns  of  Portsmouth  and 
Southampton^  and  is  crossed  by  two  turnpike  roads, 
which  constitute  the  public  highways  of  the  four 
•  principal  streets  of  the  said  town,  of  which  West  Street 
is  one.  Under  the  order  in  council  before  mentioned, 
a  system  of  drainage  and  water  supply  has  been  intro- 
duced into  the  said  town,  and  the  Public  Health  Act 
has  otherwise  been  put  into  full  operation  therein. 
The  turnpike  roads  before  mentioned  are  repaired  by 
the  turnpike  trustees,  that  forming  the  West  Street  or 
highway  in  question  under  the  before  mentioned  Acts 
of  the  50  Geo.  3,  c.  14,  and  1  Wm.  4,  c.  61 ;  but  the 
Local  Board  of  Health  de  facto  exercise  jurisdiction 
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over  them,  so  far  as  requisite  for  effectuating  tlie  1864. 
general  purposes  of  the  Public  Health  Act,  and  over  Fullford*! 
all  the  private  property  abutting  on  the  said  roads  as 
part  of  the  district  of  the  said  Local  Board ;  but  the 
defendants  dispute  their  right  so  to  do.  The  public 
sewerage  and  water  pipes  are  carried  under  West  Street 
throughout  its  whole  extent,  and  all  the  houses  in  the 
said  street  (the  defendants*  house  included)  are  in 
connection  therewith.  The  street  is  also  lighted  with 
public  gas  lamps.  The  words  "  West  Street  are  con- 
spicuously painted  on  the  houses  at  each  end  thereof ; 
and  the  houses  in  the  said  street  on  both  sides  thereof 
are  numbered.  The  said  street  has  a  raised  footway 
on  either  side  thereof,  as  shewn  on  the  model,  the 
footway  on  the  north  side  of  the  said  street,  on  which 
the  defendants'  house  is  situate,  varying  in  width  from 
nine  to  fourteen  feet  in  different  parts  thereof,  and 
being  flagged  about  one-third  of  its  whole  extent,  and 
having  a  curb-stone  for  two-thirds  of  its  length,  but 
immediately  opposite  to  the  defendants'  house  for 
some  distance  on  either  side,  and  in  some  other  parts 
of  the  street,  it  has  at  present  neither  curb-  or  flag- 
stone. The  said  street  contains  a  market  hall.  Trinity 
Churchy  two  Dissenting  chapels,  an  institution,  hall  and 
charity  school,  all  of  which,  except  Trinity  Church, 
are  nearly  a  quarter  of  a  mile  distant  from  defendants' 
premises. 

Upon  the  above  facts  I  directed  the  jury  to  find  the 
defendants  Guilty^  and  they  were  convicted;  and  I 
respited  the  judgment,  and  admitted  the  defendants  to 
bail,  and  reserved  for  the  consideration  of  this  Court 
the  question  whether  the  erection  of  the  said  shop  and 
building  by  the  defendants,  under  the  circumstances 
above-mentioned,  comes  within  the  prohibition  con- 
tained in  the  28th  section  of  the  statute  24&  25  Vict, 
c.  61,  upon  which  the  indictment  was  framed. 
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1864,  This  case  was  argued,  on  the  23rd  Aprils  1864,  before 

^"cw*"* '  Erlb  C-  J.,  Pollock  C.  B.,  Martin  B.,  Blackburn  J- 
and  Mellor  J. 

The  Solicitor  General  (Sir  E.  Collier),  for  the  defend- 
ants.— This  case  depends  upon  the  true  construction 
of  the  28th  section  of  the  Local  Government  Act 
(1858)  Amendment  Act  1861  (a).  The  house  in 
question  is  a  detached  house  separated  from  the  public 
highway  by  a  garden  and  palings;  and  the  projection 
complained  of  is  wholly  built  in  the  defendants'  own 
garden,  and  is  distant  from  the  roadway  four  feet  in 
its  nearest  part. 

Pollock  C.  B.— The  first  question  seems  to  me  to 
be,  Is  this  a  street  at  all,  and  can  this  house,  which 
has  no  house  adjoining,  be  said  to  have  a  '^  house  or 
building  on  either  side  thereof"?  My  own  impression 
is  that  this  indictment  will  not  lie,  except  in  the  case 
of  a  street  with  a  continuous  row  of  houses. 

The  Solicitor  General. — This  is  not  a  street.  There 
is  a  statutory  definition  of  a  ^^ street"  in  the  Public 
Health  Act  1848  (6),  and  that  Act  is  incorporated  with 
the  Local  Government  Act  1858  (c),  which  in  its  turn 
is  incorporated  with  the  Act  under  the  28th  section  of 
which  this  indictment  is  framed  {d).  The  definition, 
therefore,  given  by  the  2nd  section  of  the  Public  Health 
Act  1848  {b)  applies  to  the  present  case,  and  is  as 
follows: — "The  word  "street"  shall  apply  to  and  in- 
clude any  highway  (not  being  a  turnpike  road),  and 

(a)  24  &  25  Vict.  e.  61,  f.  28  of  nor  to  build  any  addition  thereto 

which  is  as  follows : — "  It  shall  not  beyond  the  front  of  such  house  or 

be  lawful  at  any  time  or  times  building  on  either  side  of  the  same 

hereafter,  within  the  district  of  any  as  aforesaid,  without  the  preyious 

local  Board,  to  bring  forward  any  consent  of  such  local  Board.** 

house  or  building  forming  part  of  (b)  11  &  12  Vict.  c.  63. 

any  street,  or   any  part  tiiereof,  (c)  21  &  22  Vict  c.  98.    See 

beyond  the  front  wall  of  the  house  sect.  4. 

o:r  building  on  either  side  thereof,  (d)  See  24  &  25  Vict.  e.  61,  s.  30. 
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any  road,  public  bridge  (not  being  a  county  bridge),       1864 
lane,  footway,  square,  court,  alley,  passage,  whether   f^lpoed's 
a  thoroughfare  or  not,  and  the  parts  of  any  such  high-        ^"®- 
way,  road,  bridge,  lane,  footway,  square,  court,  alley 
or  passage  within  the  limits  of  any  district/'     But  in 
the  present  case  the  place  called  a  street  in  the  indict- 
ment is  a  turnpike  road ;  therefore  the  statute  clearly 
cannot  apply. 

Blackbubn  J. — You  cannot  talk  of  a  house  or 
building  forming  part  of  a  highway;  therefore  this 
interpretation  clause  does  not  apply  to  the  28th  section 
of  the  24  &  26  Vict.  c.  61.  You  must  fall  back  on  the 
ordinary  definition  of  the  word  "  street.'* 

The  Solicitor  General — A  house  separated  from  the 
roadway  by  a  garden  cannot  be  said  to  be  in  a  street 
or  to  form  any  part  of  a  street. 

Pollock  C.  B. — I  think  the  statute  would  apply 
where  the  houses  adjoin,  though  they  may  stand  back 
in  gardens;  but  it  seems  to  me  that  it  is  impossible  to 
call  a  series  of  detached  buildings  without  any  line  at 
all  (like  those  represented  in  the  plan)  a  street. 

The  Solicitor  General. — It  is.  I  contend,  first,  that 
this  road  is  not  a  street,  and  secondly,  that,  even  if  it 
were,  the  defendants'  house  formed  no  part  of  the  street. 
The  defendants  have  not  even  built  up  to  the  full 
extent  of  their  own  land;  and  it  would  require  very 
clear  words  indeed  in  an  Act  of  Parliament  to  prevent 
persons  dealing  with  their  own  property  as  they  might 
wish,  so  long  as  they  inflicted  no  injury  on  other  persons. 
But  the  road  in  question  is  found  by  the  case  to  be  a 
turnpike  road;  and  the  interpretation  clause  of  the 
Public  Health  Act,  1848,  expressly  excludes  turnpikes 
from  falling  within  the  word  "street."  That  clause 
must  apply  to  the  present  case,  for,  if  the  view  of 
Blackburn  J.  be  correct,  it  would  make  the  interpreta- 
tion clause  a  nullity. 
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1864.  Blackbubn  J. — Surely  a  turnpike  gate  placed  across 

FuLLFOBD^  -PiccadiUy  would  not  make  it  the  less  a  street.     You 

Caae.        ^vjgh  to  put  words  into  the  interpretation  clause  so 

that  it  may  run,  "the  word  *  street'  ahaU  he  confined 

to  any  highway  (not  being  a  turnpike),"  &c 

The  Solicitor  General. — No.  The  clause  first  gives  to 
the  word  **  street''  the  largest  possible  meaning — "any 
highway ;"  then  it  goes  on  to  except  a  turnpike  road. 
And  there  is  good  reason  for  this  exception,  for  turn- 
pike roads  are  under  the  control  and  management  of 
trustees,  and  the  object  of  the  Legislature  was  to  pre- 
vent a  conflict  of  jurisdiction  between  Local  Boards 
and  turnpike  trustees.  The  construction,  therefore, 
of  the  interpretation  clause  which  excludes  turnpike 
roads  from  being  streets  is  perfectly  reasonable. 

Mellor  J. — You  say,  then,  that  no  turnpike  road, 
though  in  the  centre  of  a  town,  can  be  a  street. 

The  Solicitor  General. — I  do,  for  otherwise  there 
would  be  two  governing  bodies,  viz.,  the  Local  Boards 
where  one  existed,  and  the  turnpike  trust^s. 

Erle  C.  J. — It  seems  to.  me  that  the  definition  of 
the  word  "street"  in  the  Public  Health  Act,  1848, 
must  have  reference  to  the  68th  section  of  that  statute, 
so  as  to  prevent  a  street  which  becomes  a  highway 
from  ceasing  to  be  a  street  within  the  meaning  of  the 
Act. 

The  Solicitor  General—The  word  "street"  in  the 
68th  section  must  be  read  in  a  limited  sense.  The 
41st  section  of  the  21  &  22  Vict.  c.  98,  shews  the 
strong  distinction  which  the  Legislature  has  made 
between  turnpike  roads  and  streets;  for  that  section 
gives  power  to  Local  Boards  to  enter  into  agreements 
with  the  trustees  of  turnpike  roads  as  to  the  mainte- 
nance, repair,  cleaning  or  watering  of  any  such  road. 
The  object  of  the  Legislature  with  reference  to  ob- 
structions in  streets  may  be  gathered  from  the  Towns 
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Improvement  Clauses  Act,  1847  (a),  and  that  object    ,1864. 
was,  as  the  69th  section  shews,  to  provide  for  the   Fullford's 
"  safe  and  convenient  passage"  of  the  public  along  the       ^^"^^^ 
street.     Further,  the  word  "  street"  must  be  confined 
to  the  carriage-  and  foot-road. 

Blackburn  J. — How  can  a  house  or  building  form 
part  of  a  carriage-  or  foot-road  ? 

The  Solicitor  General. — The  only  sense  in  which  a 
house  or  building  can  be  said  to  form  part  of  a  street 
is  as  the  boundary  of  such  street ;  but,  when  the 
boundary  of  the  roadway  of  such  street  is  passed,  a 
house  at  a  distance  beyond  such  boundary  cannot  be 
said  to  form  part  of  a  street. 

MfiLLOR  J — It  may  be  that  the  external  wall  of 
the  garden  forms  a  part  of  the  street. 

The  Solicitor  General. — Yes;  but,  when  a  man  has 
a  garden  and  a  garden  wall  next  the  street,  it  seems 
difficult  to  say  that  a  house  in  the  middle  of  that 
garden  forms  part  of  the  street.  The  road  in  question 
is  a  country  road.  Houses  have  been  built  along  it 
at  intervals,  with  gardens  between  them  and  the  road. 
What  benefit  can  result  from  uniformity  in  such  a 
case?  or  what  difierence  can  it  make  in  the  case  of 
detached  bouses  that  they  are  not  in  a  line? 

Mellor  J. — But,  if  the  houses  came  flush  with  the 
boundary  of  the  road,  the  power  given  to  the  Local 
Board  to  regulate  the  line  seems  useless. 

The  Solicitor  General. — The  power  may  be  given  to 
enable  persons  to  take  their  houses  forward  into  the 
sireei;.  « 

Blackburn  J.— Would  it  be  any  defence  to  an 
indictment  for  an  obstruction  so  caused  to  say  that 
the  Local  Board  gave  leave  to  make  such  ob- 
struction ? 

Coleridge  Q.  C,  for  the  Crown — No  doubt,  clear  and 

(a)  10&  11  Vict.  c.  34. 
VOL.    I.  U  H  L.  &  Q. 
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1864/      express  words  are  required  to  limit  a  man's  user  of 
Fdllford's   his  own  property;  but  there  are  such  clear  and  express 
Case.       words  in  the  section  under  which  the  indictment  is 
framed. 

Pollock  C.  B,— Do  not  the  words  "  on  either  side 
of  the  same"  assume  that  the  houses  must  be  built  in 
one  uniform  line  ? 

Coleridge. — That  does  not  seem  to  be  necessary. 
The  real  question  here  is,  "  Is  the  place  in  question  a 
street  or  not?"  If  it  is  not  a  street,  then  the  statute 
has  not  been  contravened,  and  no  offence  has  been 
committed. 

Martin  B Is  that  a  question  of  fact  or  of  law? 

Coleridge.— Oi  law,  the  fact?  being  wholly  undis- 
puted. 

Martin  B.— It  seems  to  me  that  it  would  be  a 
question  of  fact  for  the  jury. 

Coleridge. — If  there  is  no  contest  as  to  facts — and 
there  is  none  in  this  case — the  question  whether  a 
particular  house  forms  part  of  a  street  within  the 
meaning  of  this  Act  of  Parliament  would,  it  is  sub- 
mitted, be  a  question  of  law  for  the  Judge.  We 
contend  that  this  is  a  street.  The  words  in  the 
interpretation  clause  of  the  Public  Health  Act, 
1848  (a),  are  not  words  of  limitation  but  of  extension, 
and  apply  the  word  street  to  places  to  which  it  would 
not  apply  ordinarily.  The  road  here  in  question  is 
called  a  street;  it  is  named  West  Street^  and  the  name 
is  painted  up  on  the  houses  at  both  ends  of  it.  It  is 
the  ordinary  street  leading  from  the  town  of  Fareham 
to  the  Fareham  Station.  The  word  "street"  means 
nothing  more  than  strata  via.  Johnsons  definition  of 
the  word  is,  "  A  way,  property  a  paved  way,  between 
two  rows  of  houses."  Webster  defines  it  as,  "  Pro- 
perly a  paved  way  or  road ;  but,  in  usage,  any  way  or 

(£i)  11  &  12  Vict.  c.  63. 
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road  in  a  city,  chiefly  a  main  way,  in  distinction  from       1864* 
a  lane  or  alley."     In  Richardson's  Dictionary  a  street  Fdllfobd^ 
is  said  to  be  "  A  narrow  way  or  path : — now  usually       ^^' 
applied  to  public  ways  in   towns   passable  by.  car- 
riages."    The  place  in  question  here  satisfies  these 
definitions.     In  common  parlance  a  street  is  a  way 
with  houses  on  both  sides,  as  in  the  present  case. 

Pollock  C.  B. — With  rows  of  houses. 

Coleridge. — Perhaps :  but  not  with  straight  rows. 

Pollock  C.  B.—  The  houses  in  the  plan  cannot  be 
said  to  be  in  a  row  at  all. 

Coleridge. — It  can  make  no  difi^erence  as  to  a  man's 
right  to  bring  forward  his  house  that,  in  the  street  of 
which  it  forms  a  part,  the  houses  are  separate  from  one 
another.  The  whole  object  of  the  Legislature  was  to 
secure  uniformity  in  streets.  By  sect.  35  of  the  Local 
Government  Act,  1858  (a),  the  Local  Board  may  pre- 
vent a  house  which  has  been  pulled  down  from  being 
rebuilt  in  the  same  way,  if,  by  that  being  done^  the 
uniformity  of  the  street  would  be  disturbed. 

Pollock  C.  B. — That  cannot  apply  to  such  a  place 
as  this.  What  inconvenience  can  arise  to  the  public, 
where  the  houses  stand  detached  in  the  middle  of 
gardens? 

Coleridge. — The  Legislature  seems  to  have  thought 
that  inconvenience  would  arise. 

Blackburn  J. — What  is  the  definition  of  a  house 
forming  part  of  a  street  ? 

Coleridge. — This  road  is  called  a  street,  and  the 
houses  along  the  sides  of  it  are  all  numbered.  These 
houses  are  separated  from  the  roadway  by  small  gar- 
dens, but  they,  nevertheless,  must  form  part  of  the 
street  along  which  they  are  situated.  In  the  suburbs 
of  London^  there  are  many  places  in  which  the  houses, 
though  detached,  are  all  numbered,  and  such  places 

(a)  21  &  22  Vict.  c.  98. 
H  H    2 
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1864.  must  surely  be  considered  streets.  Apart  from  this 
l^Ziiii^  statute,  the  defendants  undoubtedly  had  a  right  to  do 
what  they  have  done;  but,  if  the  Act  was  only  passed 
to  prevent  encroachments  on  the  streets,  it  is  mere 
waste  paper.  If  this  building  is  allowed,  the  line  of 
the  houses  will  be  rendered  less  uniform. 

The  Solicitor'  General  was  not  called  on  to  reply. 

Pollock  C.  B. — ^We  are  all  of  opinion  that  the 
question,  whether  this  house  formed  part  of  a  street, 
was  one  of  fact  for  the  jury,  and,  that  question  not 
having  been  determined  by  them,  the  conviction  must 
be  quashed.  We  are  not  all  agreed  as  to  whether  the 
place  in  question  in  the  present  case  is  or  is  not  a  street 
within  the  meaning  of  the  28th  section  of  the  24  &  25 
Vict.c,  61.  My  own  opinion  is  that  this  is  not  a 
street,  and  I  believe  that  some  of  my  learned  brothers 
agree  with  me  in  that  opinion ;  but  it  is  clear  to  all  of 
us  that  the  conviction  cannot  be  sustained,  because 
the  question,  ^^  Is  this  a  street  ?**  was  not  submitted  to 
the  jury.  For  my  own  part  I  should  have  thought,  as 
far  as  such  a  question  can  be  a  matter  of  law,  that  a 
series  of  detached  houses  did  not  constitute  a  street ; 
and  I  think  that  a  set  of  buildings  not  in  a  continuous 
line,  and  facing  in  different  directions,  cannot  be  called 
a  street  within  the  meaning  of  this  Act  of  Parliament. 

Erls  C.  J. — I  am  also  of  opinion  that  this  convic- 
tion must  be  quashed.  In  reserving  this  case  for  the 
Court  of  Criminal  Appeal,  I  was  desirous  that  the 
opinion  of  those  whose  business  it  is  to  interpret  Acts 
of  Parliament  should  be  taken  for  the  benefit  of  those 
who  have  to  carry  out  the  provisions  of  the  Act  whose 
interpretation  is  in  question  in  this  case.  However, 
I  am  now  satisfied  that  I  ought  to  have  left  it  to  the 
jury  to  say  whether  these  houses  have  such  a  con- 
tinuity as  to  make  a  street.     That  is  the  result  of  the 
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discussion  here  to-day;  and,  that  question  not  having  1864<. 
been  left  to  the  jury,  the  conviction  must  be  quashed.  Fullfobd's 
In  future,  in  cases  of  this  kind,  I  shall  leave  that  ques- 
tion to  them;  though,  where  the  houses  are  situated 
as  these  in  the  present  case,  I  should  state  at  the  same 
time  my  opinion  that  there  was  not  that  continuity 
which  the  statute  required. 

Martin  B. — I  am  of  the  same  opinion.  The  ques- 
tion whether  this  is  a  street  or  not  must,  as  it  seems 
to  me,  necessarily  be  one  for  the  jury.  I  know  a  num- 
ber of  roads  with  houses  built  by  the  side  of  them 
which,  I  am  clear,  are  not  streets;  but,  at  the  same 
time,  I  know  other  places  where,  though  the  houses  do 
not  adjoin  the  road  along  which  they  are  built,  I 
should  consider  tha*t  they  formed  a  street.  In  each 
case,  therefore,  it  is  a  question  of  fact.  The  fact  that 
the  place  now  in  question  is  called  a  "  street"  goes  for 
nothing  at  all.  In  the  North  of  England^  there  are 
many  roads  which  are  called  "  streets,"  as,  for  instance. 
Wailing  Street;  but  the  roads  so  called  are  none  the 
more  streets  for  that.  I  am  clear  that  this  question 
was  one  for  the  jury,  though  I  should  have  intimated 
to  them  that,  in  my  opinion,  this  was  not  a  street. 

Blackburn  J. — I  am  also  of  opinion  that  this  con- 
viction must  be  quashed,  and  for  the  same  reason. 
The  question  whether  adjoining  houses  form  part  of  a 
street,  within  the  28th  section  of  this  statute,  is  one  for 
the  jury.  It  seems  to  me  that  a  street  exists,  within 
the  meaning  of  this  Act,  when  the  houses  on  one  side 
are  so  contiguous  as  to  be-substantially  one  continuous 
row;  and  whether  they  are  or  are  not  so  continuous 
is  a  question  of  fact.  If,  in  the  present  case,  the 
question  had  related  to  some  of  the  houses  in  this 
place,  as  represented  in  the  plan  before  me,  I  should 
have  thought  they  did  not  form  part  of  a  street,  but, 
as  to  the  houses  more  particularly  under  our  notice,  I 
should  have  thought  otherwise.     However,  if  it  had 
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1864.      been  left  to  the  jury,  I  should  not  have  said  that  the 
FuixroHD's  verdict  was  against  evidence,  whichever  way  they  had 
^^^'       answered  it.      As  it  was  not  left  to  them,  the  con- 
viction must  be  quashed. 

Mellob  J. — I  am  of  the  same  opinion.  I  agree  with 
my  Brother  Blackbubn  that,  if  the  jury  had  found  a 
verdict  either  way,  I  should  have  been  satisfied. 
Houses  near  enough  to  form  a  continuous  row  con- 
stitute a  street,  and  I  should  have  thought  that  there 
was  sufficient  continuity  for  the  purpose  in  the  present 
case. 

Conviction  quashed. 


1864.       REGINA  v.  JAMES  LEE  and  CHARLES  FOX. 


A  false  The  following  case  was  stated  by  the  Chairman  of 

of  the  weijrht  Quarter  Sessions  for  the  county  of  Nottingham. 
sold"by'*'^'^        At  the  last  N'ottinghamshire  Michaelmas  Sessions  the 
weight,  with   two  prisoners  were  convicted  of  obtaininff  money  under 

iDtent  to  de-    ^  ,     '^       ^  o  J 

fraud,  18  an  in-  lalse  preteuces. 

fSicIf'''       The  indictment  charged,  in  the  first  count,  that  the 

An  indict-  prisoners  on  the  20th  of  August^  at  Oxton^  did  falsely 

that  the^  pretend  to  one  Joseph  Burgess  Thurman  that  two  loads 

F^X^we*  ^^  ^^^  which  the  prisoners  then  delivered  to  the  said 

tended  to  A.  Joseph  Burgess  Thurman  did  together  weigh  one  ton 

toot  which  ^"^  seventeen  cwt.,  whereas  in  fact  the  said  two  loads 

delivered  to  ^^  ^^^^  ^^^  °^^  Weigh  together  one  ton  and  seventeen 

A,  weighed  cwt.,  but  only  weighed  one  ton  and  thirteen  cwt.,  the 

seventeen*  ^^^^  prisoners  Well  knowing  the  said  pretence  to  be 

cwt.,  whereas 

It  did  not  weigh  one  ton  and  seventeen  cwt.,  bat  only  weighed  one  ton  and  thirteen  cwt., 
the  prisoners  well  knowins  the  pretence  to  be  false,  by  means  of  which  false  pretence 
$hey  obtained  from  A.  eight  shillings  with  intent  to  defraud. 

Beld^  that  the  indictment  was  good,  and  sufficiently  described  an  indictable  false 
pretence. 
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false,  by  means  of  which  false  pretence  the  said  prisoners  1864 
obtained  from  the  said  Joseph  Burgess  Thurma7%  eight  lke's 
shillings  with  intent  to  defraud.  ^'*'^'^- 

The  second  count  charged  that  the  prisoners,  on 
the  20th  of  August^  at  Oxton^  did  falsely  pretend  to 
one  Joseph  Burgess  Thurman  that  three  loads  of  soot, 
one  of  which  said  loads  of  soot  the  prisoners  delivered 
to  the  said  Joseph  Burgess  Thurman  on  the  17  th  of 
August^  and  the  remaining  two  loads  of  which  soot  the 
prisoners  delivered  to  the  said  Joseph  Burgess  Thurman 
on  the  20th  of  August  aforesaid,  did  together  weigh 
two  tons  eleven  cwt.  and  two  quarters,  whereas  in  fact 
the  said  three  loads  of  soot  did  not  weigh  together 
two  tons  eleven  cwt.  and  two  quarters,  but  only  weighed 
one  ton  nine  cwt.,  the  said  prisoners  well  knoTiwng  the 
said  pretence  to  be  false,  by  means  of  which  false  pre- 
tence the  said  prisoners  obtained  from  the  siud  Joseph 
Burgess  Thurmaji  2?.  1^.  with  intent  to  defraud. 

The  prosecutor  was  a  farmer.  The  prisoners  were 
chimney  sweepers,  of  whom  the  prosecutor  had  agreed 
to  purchase  soot  at  the  rate  of  1/.  18^.  per  ton. 

On  the  17th  of  August  the  prisoner  Lee  delivered 
to  the  prosecutor  a  cart-load  of  soot,  and  at  the  same 
time  presented  to  the  prosecutor  a  ticket  of  the  alleged 
weight  of  the  soot  (fourteen  cwt.  and  two  quarters). 
The  soot  was  weighed  and  the  ticket  obtained  at  a 
public  weighing-machine  seven  or  eight  miles  distant 
from  the  prosecutor's  residence.  Prosecutor  paid  Lee 
11.  7s.  6d.  for  that  soot,  believing  there  was  fourteen 
cwt.  two  quarters  as  stated  on  the  ticket. 

On  the  20th  of  August^  both  prisoners  delivered  to 
the  prosecutor  two  loads  of  soot,  and  gave,  to  the 
prosecutor  two  tickets  of  the  alleged  weight  of  such 
two  loads.  The  soot  was  weighed  and  the  tickets 
obtained  at  the  same  weighing-machine  as  before. 
The  weight  of  one  load  was  stated  on  the  ticket  to  be 
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1864  seventeen  cwt.  two  quarters,  and  the  weight  of  the 
Lbb'8  other  load  was  stated  on  the  other  ticket  to  be  one 
^■*®'  ton  and  one  quarter,  and  the  prisoner  Lee  said  those 
were  the  weights  of  the  two  loads. 

The  [prosecutor  then  paid  the  prisoners  for  the  two 
loads  of  soot  according  to  the  weights  stated  in  the 
two  tickets,  believing  those  weights  to  be  correct. 

The  two  loads  of  soot  were  then  put  to  the  first  load 
of  soot  bought  on  the  17th  August^  the  prosecutor  not 
then  having  suspicion  of  any  fraud  having  been  com- 
mitted ;  but  in  a  few  hours  afterwards,  in  consequence 
of  information  received  by  the  prosecutor,  the  three 
loads  of  soot  were  weighed  by  him,  and  the  three  loads 
were  together  found  to  contain  only  one  ton  nine  cwt., 
being  dhe  ton  two  cwt.  and  two  quarters  less  than  the 
weight  represented  by  the  prisoners  to  be  contained  in 
the  three  loads,  and  eight  cwt.  less  than  the  weight 
represented  to  be  contained  in  the  two  loads  last 
delivered. 

The  price  of  one  ton  nine  cwt.  would  have  been  only 
2/.  17^.  The  price  of  the  three  loads  at  the  weight 
pretended  by  the  prisoners  was  4/.  18*.,  and  that  sum 
was  actually  paid  by  the  prosecutor  to  the  prisoners. 
The  price  of  the  two  loads  last  delivered  at  the  weight 
pretended  by  the  prisoners  was  3?.  10^.  6flf.,  which  sum 
was  paid  by  Mr.  Thurman  to  the  prisoners  on  the  20th 
of  August 

The  three  tickets  were  produced  by  the  prosecution 
during  the  trial,  and  put  in  evidence. 

It  was  proved  on  the  trial  that  three  loads  of  what 
appeared  to  be  soot  were  weighed  by  the  prisoners  at 
the  machine  mentioned  in  the  tickets,  and  that  the 
weights  represented  on  the  tickets  were  the  weights 
of  the  three  loads  at  the  time  they  were  weighed. 

It  was  also  p^-oved  that,  between  the  time  of  weigh- 
ing the  last  two  loads  of  soot  at  the  machine  and  the 
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delivery  of  the  soot  to  the  prosecutor,  the  prisoners       1864. 
had,   during  the  transit,  remoyed  from  the  carts  in       leb's  ^ 
which  what  appeared  to  be  soot  was  conveyed  three       ^***^ 
bags  full  of  broken  bricks  and  wet  coal  slack  weighing 
upwards  of  four  cwt.,  which  were  in  the  carts  when  the 
loads  were  weighed,  and  that  between  the  weighing 
machine  and  prosecutor's  premises  was  a  distance  of 
several  miles,  so  that,  therefore,  the   prisoners  had 
ample  opportunity  of  removing  other  soot  from  the 
cart  without  being  observed. 

Upon  their  arrest  the  prisoner  Lee  said,  in  allusion 
to  the  bags  of  bricks  and  coal  slack,  "We  were  taking 
those  bags  to  a  man*s  garden  at  Carrington^  and  we 
forgot  to  leave  them ;"  but  no  evidence  was  offered  in 
support  of  this  statement,  nor,  except  as  aforesaid, 
was  any  explanation  given  of  the  deficiency  between  the 
soot  delivered  and  the  weight  mentioned  on  the  tickets. 

The  prisoners'  counsel  objected  to  the  indictment 
that  it  did  not  sufficiently  set  forth  the  false  pretence ; 
that  it  ought  to  have  set  forth  the  fact  that  the  soot 
was  weighed  and  that  tickets  were  given ;  that  it  ought 
to  have  set  forth  the  contents  of  the  tickets,  and  then 
ought  to  have  alleged  that  the  false  pretence  was  the 
production  of  the  tickets.  Prisoners'  counsel  also 
objected  that  it  was  not  an  offence  under  the  statute 
to  cheat  by  false  representation  of  the  weight  of  the 
soot. 

The  Court  overruled  the  objections,  and  held  that 
it  was  an  offence  within  the  statute,  that  the  false 
pretence  was  sufficiently  set  forth  in  the  indictment, 
and  that  the  tickets  were  only  matters  of  evidence, 
and  that  it  was  not  necessary  to  set  them  out  in  the 
indictment. 

The  jury  found  the  prisoners  guilty,  but  the  prisoners' 
counsel  requested  a  case  for  the  Court  above.     The 
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1864.       Sessions  respited  judgment,  and  discharged  the  prisoners 
Lbs*s       upon  their  own  recognizances. 

Case.  rpi^^  questions  left  for  the  consideration  of  the  Court 

for  Crown  Cases  Reserved  are : 

1.  Is  the  false  representation  of  the  weight  of  the 
soot  a  false  pretence  within  the  statute?  And,  if  so, 

2.  Is  that  pretence  sufficiently  set  forth  in  the 
indictment  ? 

This  case  was  argued,  on  the  23rd  AprU^  1864, 
before  Pollock  C.  B.,  Mabtin  B.,  Btles  J.,  Black- 
burn J.  and  Mellob  J. 

Yedtmarij  for  the  prisoners. — This  indictment  is 
bad,  because  the  false  pretence  on  which  the  prose- 
cutor parted  with  his  money  is  insufficiently  set  out 
therein,  and  the  prisoners  are  entitled  to  have  the 
actual  pretence  stated ;  Rex  v.  Mason  (a).  Here  the 
false  pretence  was,  not  that  the  soot  weighed  so 
much,  but  that  the  statement  contained  in  a  certain 
ticket  which  they  gave  to  the  prosecutor  was  true, 
and  that  should  have  been  the  pretence  stated  in  the 
indictment,  being  a  false  pretence  as  to  a  pre-existing 
fact  and  the  one  by  which  the  prosecutor  was  induced 
to  part  with  his  money. 

Pollock  C.  B. — No;  the  giving  the  ticket  was 
merely  the  mode  in  which  the  false  pretence  as  to  the 
weight  was  made,  and  it  was  the  assertion  of  the  false 
weight  which  induced  the  prosecutor  to  part  with  his 
money. 

Yeatman. — The  mere  giving  of  short  weight  is  not 
within  the  statute. 

Pollock  C.  B. — That  might  be  so  under  some 
circumstances,  as,  for  instance,  between  a  baker  and 
his  customers;  but  can  there  be  any  doubt  that,  if  a 

(d)  2T.  R.581. 
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man  sells  something  of  no  value  by  asserting  that  it  1864. 
is  something  else  of  considerable  value,  that  is  within  "  lbb*« 
the  statute?  ^®- 

Teatman. — In  this  case  the  purchaser  did  get 
something  for  his  money.  The  indictment  states  no 
false  pretence,  but  a  mere  false  assertion  as  to  the 
weight. 

P012LOCK  C.  B.— Suppose  a  man  offers  a  basket  of 
apples  for  sale,  and,  on  being  asked  what  quantity 
there  is,  says,  ^^  Two  bushels,'*  and  is  paid  for  them  at 
the  rate  of  so  much  a  bushel,  would  he  not  be  indict- 
able if  the  upper  part  of  the  basket  only  contained 
apples  and  the  lower  part  sand  and  cinders? 

Yeatman. — ^That  is  a  different  case.  There  there 
would  be  a  simulated  appearance.  It  is  admitted 
that  there  was  a  sufficient  case  on  the  evidence.  The 
present  contention  is  that  the  indictment  was  de* 
fective. 

Blackburn  J.^^Reginav.  Sherwood  (a)  seems  pre- 
cisely in  point,  except  that  in  that  case  coal  was  sold, 
while  here  it  is  soot. 

Yeatman. — No  doubt  that  is  an  authority  to  shew 
that  the  prisoners  did  actually  commit  an  indictable 
offence;  but  the  evidence  cannot  supply  the  defect  in 
the  indictment,  which  shews  nothing  more  than  a 
mere  overcharge.  In  the  case  of  Regina  v.  Sher' 
wood  {a)  the  facts  were  similar  to  those  in  the  present 
case,  and  it  was  put  to  the  Court  by  the  prisoner's 
counsel  that  the  alleged  false  pretence  was  in  fact  a 
mere  overcharge;  but,  on  that  argument  being  used, 
Cresswdl  J.  (6)  said,  "  What  do  you  say  to  the  repre- 
sentation that  the  coals  had  been  weighed,  and  that 
he  (the  prisoner)  produced  a  ticket  shewing  the 
weight,  which  he  had  made  out  at  the  time  of 
weighing?    Was  not  that  a  representation  of  a  pre- 

(a)  Dean.  &  B.  C.  C.  251.  (fr)  See  p.  257  of  the  Report. 
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1864.  existing  fact  ?'  And  again  in  his  judgment  the  same 
Lbb*8  learned  Judge  observes  (a),  "The  prisoner  falsely 
^^'  pretended  that  the  coals  had  been  weighed  at  the 
colliery,  and  that  a  ticket  stating  the  weight,  which 
he  produced,  had  been  made  out  by  him  there." 
Thus  it  is  clear  that  CressweU  J.  grounds  his  decision 
in  Regina  v.  Sherwood  {b)  on  there  having  been  a  false 
representation  of  an  existing  fact  in  stating  a  certain 
ticket  to  be  true  which  was  false,  and  that  the  giving 
the  ticket  was  the  real  false  pretence.  In  the  present 
case,  therefore,  that  fact  ought  to  have  been  stated  in 
the  indictment. 

Pollock  C.  B. — An  overcharge  may  be  within  the 
statute.     That  depends  upon  the  evidence. 

Blackburn  J If  the  evidence  supports  the  alle- 
gation in  this  indictment,  that  allegation  is  sufficient. 

Yeatman — A  mere  false  pretence  as  to  weight  is 
not  within  the  statute;  Rex  v.  Heed  (c). 

Blackbubn  J. — That  case  is  expressly  overruled  in 
Regina  v.  Sherwood  {b). 

Yeatman. — In  Regina  v.  Sherwood  (b)  the  facts 
were  stronger  than  in  this  case.  Cockbubn  C.  J.  says 
there  (d)  that  a  false  representation  as  to  the  quan- 
tity of  things  sold  will,  under  some  circumstances^ 
constitute  a  false  pretence  within  the  Act.  Inas- 
much, therefore,  as  it  is  not  under  all  circumstances 
that  a  false  representation  of  the  quantity  of  things 
sold  is  indictable,  where  the  indictment  is  framed 
upon  such  a  representation,  it  ought  to  set  out  the 
circumstances,  in  order  that  the  Court  may  judge 
whether  they  are  such  as  to  make  the  false  represen- 
tation an  indictable  offence.  In  Regina  v.  EagUton  {e) 
it  was  held  that  a  sale  of  goods  with  a  false  represen- 
tation of  their  weight  was  not  an  indictable  offence. 

(a)  See  Dears.  &  B.  C.  C.  263.  {d)  Dears.  &  B.  C.  C.  261. 

Ih)  Ibid.  p.  2^L  (e)  Dears.  C.  C.  515. 

(c)  7  Car.  &  P.  848. 
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Mellor  J. — Was  not  the  ground  of  the  decision       1864* 
there  that  the  offence  was  not  complete,  inasmuch  as       leb's 
the  prisoner  had  obtained  credit  only  and  not  money?       ^**®- 
The  indictment  here  seems  to  follow  the  words  of  the 
statute,  for  it  alleges  a  false  assertion  as  to  an  existing 
fact  known  to  be  false  with  intent  to  defraud  whereby 
the  money  is  obtained.     Surely  that  is  sufficient. 

Blackburn  J. — The  indictment  is  good  enough. 

Teatman. — It  is  submitted  that  it  should  have 
specified  the  trick  by  which  the  prisoners  succeeded 
in  obtaining  credit  for  their  false  assertion. 

Cave  appeared  on  behalf  of  the  Crown,  but  was  not 
called  upon  to  argue. 

Pollock  C.  B. — We  are  all  of  opinion  that  the 
indictment  is  good,  and  that  the  evidence  supports  it. 
The  objection  is  not  well  founded,  for  the  indictment 
states  the  offence  as  it  is  described  in  the  Act,  and  it 
is  not  necessary  to  state  more  than  is  stated  here.  IT 
in  point  of  fact  it  had  turned  out  that  what  was  done 
was  merely  the  making  of  a  false  statement  without 
fraud,  an  objection  might  have  been  made  that  the 
evidence  did  not  support  the  indictment.  Here, 
however,  the  evidence  shewed  a  false  pretence  clearly 
within  the  Act.  The  case  of  Regina  v.  Sherwood  is 
precisely  in  point.  It  has  been  said  that  what  took 
place  was  in  the  course  of  a  transaction  of  buying  and 
selling;  and,  no  doubt,  where,  in  the  actual  course  of 
bargaining,  when  one  man  is  seeking  to  exalt  and  the 
other  to  depreciate  the  subject-matter  of  the  bargain, 
the  vendor  indulges  in  overpraise  of  the  thing  he  has 
to  sell,  that  is  not  within  the  statute.  Yet,  although 
there  may  be  a  real  bargain,  if  some  device  is  used  by 
which  the  buyer  is  imposed  on,  the  vendor  may  be 
indicted  and  convicted. 

Martin  B It  is  said  that  the  indictment  does  not 

contain  a  sufficient  averaient  of  the  false  pretence 
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1864.  actually  made  use  of,  but  It  seems  to  me  that  the 
Lbb'8  second  count  states  precisely  what  happened.  It  is 
^*^'  true  that  the  prisoners  produce  a  ticket,  but  that  is 
only  to  confirm  their  statement.  Theirs  is  a  lie  with 
a  circumstance.  The  lie  is  as  to  the  weight,  and  the 
circumstance  is  the  detail  of  what  took  place  at  the 
weighing-machine,  which  is  related  to  confirm  the  lie. 
It  is  not  necessary  that  the  indictment  should  allege 
the  production  of  the  ticket  or  the  circumstances  of 
the  weighing,  which  are  mere  matter  of  evidence  to 
prove  that  they  did  make  such  a  statement  of  the 
weight  to  the  prosecutor  as  the  indictment  alleged. 
That  statement  so  proved  to  be  made  they  knew  to 
be  false,  because  there  was  a  quantity  of  bricks  and 
rubbish  in  the  cart  when  it  was  weighed  and  the 
ticket  obtained,  which  the  prisoners  subsequently 
removed.  By  these  means  they  got  money  for  soot 
which  they  knew  was  not  in  the  cart.  It  is  as  clear 
'a  case  as  ever  was  in  the  world.  It  has  been  said 
that  this  was  a  transaction  of  buying  and  selling;  but 
it  is  not  till  after  the  bargain  is  made  that  the  fraud 
is  committed.  The  present  case  falls  directly  within 
the  case  of  Begina  v.  Sherwood^  were  any  authority 
required  to  decide  so  simple  a  matter. 
The  other  learned  Judges  concurred. 

Conviction  affirmed  (a). 

(a)   In  Regxna  y.  Ridgway  (8  weight,  whereupon  the  prosecutor 

Fost.  &  Fin.  838),  the  prisoner  was  paid  him  accordingly.    The  coal 

indicted  for  obtaining  three  shil*  was    afterwards   re-weighed,  and 

lings  by  falsely  pretending  that  a  found  to  weigh  ten  hundred-weight 

load  of  coal   contained    fourteen  only.    Upon  this  evidence  it  was 

hundred- weiglft,  whereas  it  con*  objected  that  there  was  no  sufficient 

tained  only  ten  hundred-weight,  false  pretence,  and  Beed^s  Cate  (7 

The  prisoner  brought  the  coal  to  Car.  &  F.  848)  was  cited.    Bbam- 

theprosecutor*sdoor,  and  agreed  to  well  B.,  however,  said,  ^' In  this 

sell  it  him  for  nine  pence  a  hundred-  case  I  am  satisfied  that  there*  is  an 

weight.    He  then  weighed  the  coal  indictable  false  pretence.   If  a  man 

into  prosecutor's  cellar,  and  Btated  is  selling  an  article,  such  as  a  load 

the  ^ight  to  be  fourteen  hundred-  of  coal,  for  a  lump  sum,  and  makes 
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a  false  statement  as  to  its  weight  or  says  there  is  a  greater  quantity  1864. 

quantity  for  the  purpose  of  indu-  than  there  really  is,  and  thereby 

cing  the  intended  purchaser  to  com-  gets  paid  for  a  quantity  of  coal  p'*'" 

plete  the  bargain,  that  is  not  a  false  over  and  above  the  quantity  de-  ^^* 

pretence  within  the  statute.    But  livered,  I  am  quite  satisfied  he  is 

if  he  is  selling  it  by  quantity,  and  indictable.** 


REGINA  V.  JAMES  LANGMEAD.  1864 


lion 


The  following  case  was  stated  by  the  Chairman  of  Recent 
Quarter  Sessions  for  the  county  of  Devon.  of  stXn" 

Devon.]     At  the  General  Sessions  of  the  Peace  of  P^'ppertyis 

"'  evidence, 

our  Lady  the  Queen  held  at  the  Castle  of  Exeter^  in  either  that 
and  for  the  said  county,  on  Tuesday^  the  28rd  day  of  L tSSew" 
February.  1864,  James  Lanqmead  was  indicted  and  ^^^  *^« 

.   .   J  P  ^'  '  ^  property,  or 

tried  for:  that  he 

1st  count.— Stealing  at  Belstone,  on  the  22nd  Decern-  J^S^  it 
ier,  1863,  four  wether  sheep,  two  ewes  and  six  sheep  to  be  stolen, 
of  the  goods  and  chattels  of  George  Glanjield.  the  other  cir- 

2nd  count. — Feloniously  receiving  the  said  sheep  ofTheoww^ 
knowing  them  to  have  been  stolen.  Where  the 

The  following  evidence  was  taken  at  the  trial.  found  in 

George  Glanjield^  farmer  at  Belstone^  occupies  two  TO^Mssfonof 
tenements.     Has  a  right  of  common  on  Belstone  Com-  wme  stolen 
mon.     Had  sixty-one  sheep  on  the  common  in  the  which  he 
month  of  December  last.     About  a  fortnight  before  ^^igf];^. 
Chfiatmas  Day  I  saw  all  my  sheep  but  two  on  the  com-  toij  account, 
mon.    About  Thursday  or  Friday  after  Chrislmas  Day  reasoniSiy 
I  went  to  see  my  sheep,  and  found  all  except  thirteen.  ^'^^. 
Found  six  the  week  after,  so  that  there  were  seven  cumstances 
missing   altogether,   two  ewes   and  five  wethers, —  not  steal 
Dartmoor  breed.     I  mark  my  sheep"  J.  G."  on  the  off  J^^^S*^' 

that  there 
was  eyidence 
for  the  jury  that  he  received  them  knowing  thera  to  have  been  stolen. 
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1864.  side  with  pitch,  and  redded  down  the  flank  of  the  sheep, 
LijfoifBAB*8  round  half-penny  in  the  near  ear,  square  half-penny 
^^^'  in  the  off  ear.  On  Wednesday,  the  3rd  Ftbruary 
instant.,  I  went  to  CoUypriest,  Mr.  Sondes  farm.  Saw 
twenty-one  sheep  there  of  the  Dartmoor  breed.  I 
examined  them,  and  was  certain  there  were  four  of 
mine  there.  There  was  a  homed  wether  which  I  knew 
to  be  mine  by  its  countenance  and  its  horns  and  it3 
ear  mark.  I  had  struck  the  sheep  over  the  back  at 
Midsummer  shearing  time.  That  shewed  in  the  wool 
before  it  was  redded.  When  I  saw  the  sheep  at  jBondV, 
I  could  see  where  the  marks  were;  they  were  covered 
with  redding.  The  ear  marks  were  still  perfect,  and 
were  the  same  as  my  ear  marks.  One  of  my  sheep 
had  a  particular  cut  in  the  ear  done  by  the  shears. 
That  sheep  I  found  at  CoUypriest  Farm.  That  was  a 
wether.  I  did  not  stay  long  the  first  time.  I  went 
again  on  the  following  Tuesday.  Examined  the  flock 
again,  and  then  found  six  of  my  sheep — two  ewes  and 
four  wethers  (including  the  four).  One  of  the  other 
two  had  broken  its  leg  within  the  knee.  I  have  ex- 
amined the  sheep.     They  are  my  property. 

Gross-examined.]  Lives  in  the  parish  of  Belstone. 
Mr.  Langmead  lives  there  also.  He  rents  an  estate, 
and  has  an  estate  of  his  own — ^not  worth  150/.  He 
is  a  guardian  for  the  parish.  I  was  born  and  reared 
there.  He  is  assessor  of  taxes.  Besides  his  own  land 
he  rents  other  land.  I  have  a  right  also  on  Dartmoor. 
Belstone  lies  between  Okehampton  and  Stkidepath. 
Stkklepath  is  between  three  and  four  miles  from  Oke- 
hampton. Any  person  driving  from  the  prosecutor's 
or  prisoner's  house  would  drive  through  Sticklepath 
to  get  to  Exeter.  In  coming  from  the  prisoner's  house 
on  to  the  old  coach  road  he  would  come  into  the  road 
about  two  miles  from  Okehampton.  The  road  from 
Okehampton  to  JSiicklipath  is  not  particularly  hilly.     He 
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has  something  to  do  with  mines.  I  never  saw  him  driv-  1864. 
ing  any  of  my  sheep.  I  cannot  say  to  a  day  when  I  LAsaMEAD'a 
saw  my  sheep  before  Christmas.  I  think  it  was  about  ^*^®' 
a  fortnight  before  Christmas.  I  go  sometimes  once 
a  week.  From  Belstane  Common  the  sheep  can  get 
on  to  the  Darlm4>or  Common,  I  have  often  missed 
sheep  before — some  certain  ones.  Never  got  news 
of  them.  Sheep  who  know  the  layer  will  never  go 
away.  Most  all  the  sheep  know  the  layer.  Thir- 
teen sheep  missing  after  Christmas.  Cannot  say  that 
two  were  missing  a  fortnight  before  Christmas.  I  have 
found  six  the  week  after;  I  gathered  them  in  about  a 
mile  off  the  spot.  I  never  bought  sheep  but  once  in 
my  life.  That  was  last  fall.  They  were  not  on  the 
common.  There's  a  bit  of  top-cut  on  one  by  the  shearer ; 
the  other  ear  was  cut  to  make  it  correspond.  I  cannot 
discern  it  but  very  little  now  from  the  rest  of  the  flock. 
One  sheep  struck  for  the  scab.  The  pitch  mark  on 
those  I  have  seen  I  cannot  discern;  it  is  redded  over. 
Mr.  £angmea(Ps  farm  is  about  a  quarter  of  a  mile  from 
mine.  I  never  saw  these  sheep  on  his  farm.  Mr. 
Reddaway  lives  home  by  Mr.  Langmead.  Mr.  Redda- 
way  picked  out  some.  Mr.  Endacott  picked  out  some. 
He  lives  a  mile  from  Mr.  Langmead.  Mr.  Langmead 
keeps  a  car.  I  did  not  see  him  on  the  22nd  December. 
The  policeman  on  the  first  occasion  would  not  let  us 
handle  them.     CoUypriest  is  forty  miles  from  Bektone. 

Re-examined.]  I  saw  that  the  whole  twenty-one 
sheep  had  come  from  Behtone.  Prisoner  had  property 
at  West  Leigh.  That  adjoins  Belstane  common.  It  is 
the  habit  of  Darbnoor  sheep  to  keep  to  their  layer. 
Never  missed  six  before. 

John  French^  servant  living  with  Mr.  Langmead. 
He  kept  a  car  just  before  Christm/is.  He  has  two 
sons — one  about  twelve,  the  other  about  eight.  The 
morning  he  went  away,  one  morning  in  Christmas 

VOL.  L  II  L.  &  c. 
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1864,  week,  he  told  me  to  get  the  car.  I  don't  recollect 
Lanqmsad^s  how  maDy  days  before  Christmas  Day.  It  was  between 
•"*•  Sunday  and  Christmas  Day.  I  got  the  car,  and  went 
with  my  master  and  his  two  sons.  Went  as  far  as 
SticJckpath.  Went  through  Mr.  Reddaway's  court  to 
get  to  the  road,  and  came  out  in  the.  road  about  two 
miles  from  Okehampton.  About  one  mile  and  a  half 
from  SHcTdepath.  When  we  came  to  the  turnpike  road, 
we  went  on  to  the  head  of  Stickkpath^  and  then  I  went 
back  again.  We  did  not  go  into  the  village.  I  went 
within  about  a  gunshot. 

Cross-examined.] — I  was  taken  to  open  the  gates 
on  the  farm  before  we  got  to  the  turnpike  road.  There 
are  many  gates.  I  saw  no  *sheep  like  the  twenty-one. 
My  master  has  sheep  of  his  own ;  he  keeps  some  upon 
the  home  farm  and  some  upon  Dartmoor  sometimes. 
The  maid  was  up  first.  It  is  twenty-two  miles  from 
Langmead^s  farm  to  Exeter, 

Elizabeth  Wills.  I  live  at  SticJdepath.  The  house  I 
occupy  adjoins  the  high  road.  I  was  out  of  my  bed, 
and  I  saw  a  flock  of  sheep  going  through  the  village 
driven  by  two  boys.  I  cannot  say  who  they  were. 
My  impression  was  that  they  were  Mr.  Langmead's 
boys.  It  was  before  Christmas  and  bright  moonlight. 
It  was  early  in  the  morning.  I  cannot  tell  at  all  what 
time. 

Cross-examined.]  It  is  a  common  thing  for  sheep 
to  be  driven  through  Sticklepath.  I  cannot  say  whether 
it  was  a  month  before  Christmas. 

John  Hunt^  in  employment  of  Mr.  William  Smith, 
cattle  dealer.  On  the  23rd  December  I  went  to  the 
King  William  Inn,  at  Litik  John^s  Cross,  about  a  mile 
from  Exeter,  at  seven  o'clock  in  the  morning,  in  con- 
sequence of  directions  given  by  my  master.  I  saw 
that  no  sheep  had  passed,  and  then  I  went  on  the 
Okehampton  road  half  a  toile,  and  there  I  met  a  boy 
with  a  flock  of  sheep — twenty-one.     I  spoke  to  the 
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boy;  and,  having  spoken  to  him,' I  drove  the  sheep  1864. 
back  to  the  inn,  and  went  into  the  public-house.  I  Lanqmbad's 
first  saw  prisoner  outside  the  public-house.  Another  ^**®" 
boy  was  with  him.  Both  boys  had  breakfast.  One 
of  the  boys  is  here  now  (points  him*  out  in  Court). 
That  is  the.  boy  that  drove  the  sheep.  I  put  the 
sheep  into  a  lane  by  the  roadside,  and  then  went  into 
the  inn.  The  sheep  seemed  weary  with  travelling. 
I  know  Stickkpath — that  must  be  seventeen  or  eigh- 
teen miles  from  Exeter.  Prisoner  said,  before  he  went 
into  Little  John's  Cross  Tnn^  he  should  like  to  see 
what  keep  or  food  the  sheep  had.  After  breakfast  I 
went  to  a  field  into  which  Mr.  Smith  directed  the  sheep 
to  be  put.  The  prisoner  went  with  me.  It  lies  a 
mile  towards  Exweek.  I  told  prisoner  he  was  to  meet 
my  master  at  the  Swan  Inn^  at  St.  Thomas^s^  in  the 
evening.  When  I  went  to  the  field  I  turned  the 
sheep  in.  The  prisoner  and  the  two  boys  went  with 
me. 

Cross-examined.]  I  worked  for  Mr.  Smith  before. 
The  field  lay  more  towards  Exweek.  The  sheep  were 
lying  in  the  open  road  whilst  we  were  having  our 
breakfast.  The  main  road  is  to  Moretonhampstead 
and  Okehamptan.  This  was  on  the  23rd,  a  Wednesday. 
The  Exeter  market  was  held  on  Thursday^  Friday 
being  Christmas  Day.  The  sheep  appeared  as  if  they 
had  been  driven.  It  would  take  eight  hours  to  drive 
the  sheep  from  Sticklepath  to  lAtde  John's  Cross  two- 
and-a-half  miles  an  hour.  No  hurry  or  concealment 
in  the  way  in  which  the  sheep  were  dealt  with.  Saw 
nothing  of  Mr.  Langmead  when  I  first,  went  to  the 
inn.  The  first  time  I  saw  Mr.  Langmead  was  when 
I  returned  with  the  sheep.     I  did  not  see  the  car. 

Re-examined.]  These  were  Dartmoor  sheep.  It 
is  a  lane  leading  into  the  turnpike.  When  I  saw  the 
sheep  first  was  about  half-past  eight. 

II  2 
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1864.  John  Lewis^  innkeeper,  King  William  Inn,  at  Little 

Langmead*8  Johns  Cross,  knows  the  prisoner — has  known  him  for 
^^®-  some  time.  He  came  to  my  house  at  eight  o'clock  on 
the  23rd  with  his  youngest  boy  in  a  car.  He  put  the 
horse  in  the  stiible,  and  ordered  breakfast  for  himself 
and  two  boys.  ''  I  want  breakfast  for  myself  and  two 
boys."  After  he  had  arrived  there  about  ten  minutes 
or  a  quarter  of  an  hour,  the  second  boy  came.  He  said 
he  had  sheep  coming  along  the  road,  and  he  wished 
to  stop  them  in  the  yard  till  he  got  keep  for  them. 
I  refused,  because  I  thought  they  would  trespass  on 
my  garden.  Prisoner  said  they  were  much  tired; 
they  would  soon  lie  down.  He  had  his  breakfast 
with  his  two  boys,  and  then  left  the  house.  He  came 
back  the  middle  of  the  day  to  see  the  horse  have  his 
feed.  He  came  again  in  the  evening  near  ten  o'clock. 
Then  he  had  his  horse  put  in  the  car,  and  left  with 
his  two  boys. 

Cross-examined.]  I  have  known  him  for  two 
years.  First  asked  about  this  matter  many  days  ago. 
William  Smith,  cattledealer,  residing  in  St.  Thomas's, 
recollects  receiving  a  letter  from  the  prisoner  on  the 
22nd  December.  I  have  not  got  it.  I  have  missed 
it.  Mr.  Langmead  wrote  me  he  should  have  some 
sheep  coming  on.  He  would  be  early  at  Litde  John*s 
Cross,  at  the  King  William  Inn.  He  said,  if  I  could 
not  be  there  to  deal  for  them,  I  was  to  send  some  per- 
son to  shew  where  to  put  the  sheep  in  my  field.  I  was 
going  somewhere,  and  could  not  be  there  that  morn- 
ing, and  sent  Hunt.  Between  six  and  seven  in  the 
evening  on  the  23rd,  I  went  to  the  Swan  Inn,  at  St. 
Thomas,  and  there  saw  prisoner.  I  believe  I  said, 
**  Where  are  the  sheep?"  to  Mr.  Langmead.  He  said, 
*'  They  are  up  in  your  field  ?  What  shall  you  charge 
me  for  the  keep  of  them?''  I  spoke  short;  I  said, 
"Nothing  at  all;  if  you  don't  sell  them  you  can  keep 
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them."  I  said,  "  What !  Have  you  sold  them  ?'  Pri-  1864. 
soner  said,  "No;  I  have  had  a  very  good  offer  for  lanomead's 
them."  I  said,  "  What's  the  price  ?  If  you  have  not  ^"*^- 
sold  them,  Pll  try  to  buy  them  of  you  in  the  morning, 
and,  if  you  and  me  don't  deal,  you  can  put  the  sheep 
to  market."  Prisoner  said,  "  Why  not  buy  them  to- 
night?" I  said,  "  I  am  very  tired — I  have  ridden  nearly 
four  score  miles  in  two  days — Pll  see  them  early  in 
the  morning,  and,  if  we  don't  deal,  you  can  put  them 
in  the  market."  Then,  as  he  said  he  had  had  an  offer 
for  them  and  I  was  disposed  to  buy,  I  went  with  him 
to  my  field.  I  did  not  count  the  sheep.  Prisoner 
said  they  were  twenty-one.  He  said  there  were  two 
ewes,  and  I  took  for  granted  the  remaining  sheep  were 
wethers.  Then  I  asked  prisoner  the  price.  He  said, 
"  Thirty-five  shillings  a  head."  I  said,  "  I  shan't  buy 
them  at  that  price."  I  said,  "  I  will  give  31*.  a  piece 
for  them."  Then  we  left  the  field  where  the  sheep  were, 
and  went  to  my  house.  Mr.  Langmead  had  some 
supper.  I  said,  "  Are  you  going  to  sell  me  the  sheep, 
Mr.  Langmead  V^  He  said  he  would  not  sell  them 
for  that  price.  Then  I  said,  "  I  will  give  you  one 
guinea  and  a  half  a  piece."*  That  would  come  to  a 
trifle  over  33?. ;  and  I  said,  "  I  will  give  you  33/.  10*. 
for  them."  He  asked  34?.,  and  we  did  not  deal.  Before 
we  came  to  the  turnpike  gate,  the  deal  continuing,  he 
at  last  said,  "  You  shall  have  them  for  33?.  10*."  We 
returned  to  the  house,  and  I  gave  him  the  money.  He 
told  me  he  had  bought  a  portion  of  them.  I  believe 
he  said  a  portion.  I  would  not  swear  whether  he  said 
all  of  them,  or  whether  he  did  not.  He  did  not  say 
from  whom  or  when.  I  did  not  see  any  mark  upon 
them.  I  think  they  had  been  redded.  They  might 
have  been  redded  within  three  weeks  or  less  time. 
Saw  the  sheep  again  the  Thursday  evening.  Did  not 
examine  them  particularly.  On  the  26th  December^  I 
took  them  down  to  Mr.  Henry  Bond*s  Marsh,  near 
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1864.  Exeter,  and  on  the  8th  January  I  saw  Mr-  Alfred 
Lakombab*8  Bondj  of  Collypriest,  and  sold  him  the  sheep — all  the 
^**®-  twenty-one.  The  other  ten  I  had  were  DartiMor 
sheep.  They  were  put  in  my  field  the  day  Mr.  Lang- 
mead!  s  were  put  there,  or  the  day  before.  I  believe 
there  were  no  ewes  amongst  that  ten.  I  don't  know 
how  those  ten  were  marked.  I  won't  swear  whether 
any  of  the  ten  were  horned  sheep. 

Cross-examined.]  I  have  had  many  dealings  with 
prisoner.  I  had  immediately  before  that  applied  to  him 
to  sell.  His  letter  said  he  had  bought  a  small  lot  of 
sheep,  and  he  would  have  them  driven  to  Exeter  on 
the  23rd.  I  was  present  when  prisoner  was  committed. 
Bail  was  refused.  I  buy  sheep  largely — bought  thou- 
sands of  sheep  in  Cornwall.  In  the  three  months 
before  Christmas,  I  have  bought  over  a  thousand.  I 
fancied  he  was  rather  stubborn  about  selling  the  sheep. 
He  said,  "  If  you  don't  buy  them,  I  shall  put  them  in 
the  market."  I  gave  a  fair  price  for  them.  I  should 
not  have  given  any  more.  I  don't  know  anything 
about  the  ear-mark.  I  don't  know  whether  the 
twenty-one  were  ewes  or  wethers.  I  never  examined 
them.  I  won't  swear  tlie  twenty-one  sheep  I  sold 
to  Mr.  Bond  were  the  twenty-one  I  bought  of  the 
prisoner.  I  think  the  ten  were  better.  I  have  two 
horned  sheep  so  very  much  alike  I  can't  tell  one  from 
the  other. 

Re-examined.]  Mr.  Bragg  was  there  on  the  part  of 
the  prisoner.    The  other  ten  sheep  I  considered  fresher. 

John  Hunt,  recalled.  I  separated  the  ten  from  the 
twenty-one  on  the  Thursday  morning.  I  took  the  ten 
that  were  there  before. 

Cross-examined.]  They  were  different  marks, 
though  I  cannot  recollect.  They  were  different  sort 
of  sheep,  of  difl\*rent  quality.  I  cannot  tell  whether 
they  were  horned  sheep;  I  know  there  was  a  homed 
sheep  along  with  the  twenty-one. 
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Re-examined.]      The  twenty-one  were  redded  all       1864 
over  the  back.     The  ten  were  not.  LangmbapV 

Alfred  Bond  resides  at  Collypriest  Farm^  Tiverton. 
On  the  8th  January  I  purchased  sheep  of  Mr.  William 
Smith — purchased  twenty-one.  Sent  them  home  on 
the  farm.  They  were  Dartmoor  sheep,  redded  over 
the  backs  and  sides.  In  the  beginning  of  February 
police  constable  Harris  came.  I  told  him  where  to  go 
to  find  the  sheep.  Some  days  after,  on  a  Tuesday^ 
Harris^  the  prosecutor,  Reddaway  and  Endacott  came. 
They  did  not  take  the  sheep.  They  remained  in  my 
possession  till  after  I  had  been  to  N'orthtawton ;  then 
I  gave  them  to  Harris. 

Cross-examined.]  Sometimes  I  have  a  large  flock. 
I  had  no  other  Dartmoor  sheep.  Cannot  tell  how 
long  the  redding  had  been  put  on.  Collypriest  is 
fourteen  miles  from  Exeter. 

Henry  Harris^  police  constable,  of  St.  Thomas. 
Went  with  Glanfield  to  Collypriest;  saw  sheep;  went 
over  the  hurdles;  saw  homed  sheep.  Glanfield  said, 
"  That's  my  sheep;  I'll  swear  to  it."  I  went  on  a  few 
yards  further.  Two  sheep  coming  up,  Glanfield  said, 
"  They  are  mine — ^my  ewes."  I  saw  twenty-one,  all 
of  one  sort.  The  sheep  were  redded  all  over  the  back, 
and  many  of  them  down  the  sides.  I  went  again,  and 
proceeded  to  the  field  with  Glanfield^  Reddaway  and 
Endacott.  They  picked  out  twenty-one.  I  took  away 
the  sheep.  (Sheep  produced.  Glanfisld  points  out 
marks  on  the  ear  of  one  of  the  wethers,  also  the  one  with 
the  broken  knee,  also  the  one  he  struck  for  the  scab. 
Glanfield  states,  "  They  were  pitch-marked  last  shear- 
ing time.  I  have  seen  two  ewes  in  the  possession  of 
Hannaford.'*) 

Glanfidd^  cross-examined  as  to  the  square  halfpenny, 
points  out  to  the  jury  the  mark,  and  says,  ^^That 
mark  is  the  mark  in  my  sheep.     Mr.  Endacott's  layer 
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1864.      is  a  mile  beyond  mine.     No  other  sheep  than  those 
LAKGMEAp*t   three  lots/' 

^**®-  Henry  Harris  cross-examined.]    The  Sunday  before 

the  3rd  February  I  first  had  information.  Went  on 
the  3rd  February  to  Tiverton.  I  told  him  he  could  not 
catch  the  sheep.  I  did  not  know  they  were  ewes  till 
Mr.  Glanfield  said  so.  After  he  had  said  they  were 
ewes,  I  saw  they  were  big  with  lamb — on  the  3rd 
February. 

Philip  Hannaford^  Station,  Northtawton.  The  two 
ewes  were  at  Northtawton.  They  had  just  dropped 
the  lambs,  and  it  was  thought  dangerous  to  bring 
them. 

The  prisoner's  counsel,  at  the  close  of  the  evidence 
for  thc>  prosecution,  submitted  to  the  Court  that  there 
was  not  sufficient  evidence  to  go  to  the  jury ;  but  the 
Court  decided  that  there  was;  and,  after  reading 
through  the  evidence  by  the  Chairman,  the  whole  case 
was  left  to  the  jury.  The  jury  found  the  prisoner 
guilty  of  feloniously  receiving  the  sheep  knowing 
them  to  have  been  stolen.  Whereupon  the  counsel 
for  the  prisoner  objected  that  there  was  no*  evidence 
before  the  Court  to  support  the  second  count,  and 
that  the  jury  should  have  been  directed  that  they 
could  not  find  the  prisoner  guilty  on  that  count ;  for 
(he  contended)  the  evidence  proved  no  more  than 
recent  possession  by  the  prisoner  after  the  loss,  unac- 
counted for,  and  that,  although  a  presumption  of  guilt 
might  legally  be  inferred  from  recent  possession,  unac- 
counted for,  alone,  if  the  offence  of  which  the  jury 
found  the  prisoner  guilty  had  been  theft,  yet  that  guilt 
could  not  be  inferred  from  recent  possession,  unac- 
counted for,  alone,  in  considering  whether  the  prisoner 
were  guilty  of  feloniously  receiving  the  sheep  knowing 
them  to  have  been  stolen.  The  Court  were  of  opinion 
that  there  was  sufficient  evidence  to  support  the  ver- 
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diet;  bat,  at  the  request  of  the  prisoner's  counsel,  they      1864. 
granted  a  case  on  the  following  question :  Larombad^s 

Whether,  upon  the  whole  case,  the  jury  should  have       ^*^®' 
been  directed  that  they  could  not  lawfully  find  the 
prisoner  guilty  upon  the  second  count. 

The  prisoner  was  sentenced  to  four  years'  penal 
servitude.  Execution  of  the  sentence  was  respited 
until  the  judgment  and  order  of  the  Judges  and 
Barons  who  shall  hear  and  determine  the  said  ques- 
tion shall  have  been  certified  to  the  clerk  of  the  peace. 
The  prisoner  is  now  in  the  gaol  at  Exetei\ 

This  case  was  argued,  on  the  23rd  of  AprU^  1864, 
before  Pollock  C.  B.,  Mabtin  B.,  Byles  J.,  Blackburn 
J.  and  Mellor  J. 

S.  Carter^  for  the  prisoner. — In  this  case  it  was 
proved  to  have  been  impossible  for  either  the  prisoner 
or  his  sons  to  have  stolen  the  sheep;  and  therefore  the 
prisoner  should  have  been  acquitted,  for  recent  possesion 
is  evidence  of  stealing  only  and  not  of  receiving. 

Blackbubn  J.— I  should  have  said  that  recent 
possession  was  evidence  either  of  stealing  or  receiving 
according  to  circumstances,  and  that,  as  soon  as  it  was 
proved  that  the  person  in  whose  possession  they  were 
found  did  not  steal  them,  his  possession,  if  unaccounted 
for,  was  evidence  that  he  had  received  them  knowing 
them  to  be  stolen. 

Mellor  J. — If  recent  possession  is  evidence  either 
of  stealing  or  receiving  according  to  circumstances,  it 
would  be  for  the  jury  to  say  whether  the  case  before 
them  was  one  of  stealing  or  receiving,  regard  being 
had  to  the  circumstances  of  that  case. 

Blackburn  J. — The  prisoner  was  in  possession  of 
the  sheep,  and  gave  no  satisfactory  account  of  them. 
He  had  possession  of  them,  therefore,  dishonestly  \  and 
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1864       that  dishonest  possession  might  arise  from  his  being 
LAiroMBAD*B  either  the  thief  or  the  receiver. 

^"®*  Carter. — Four  things  were  wanting  to  prove  that 

the  prisoner  was  guilty  of  receiving  the  sheep  knowing 
them  to  have  been  stolen,  viz. : — first,  evidence  that 
sheep  had  been  stolen ;  secondly,  evidence  that  sheep 
had  been  received  by  the  prisoner;  thirdly,  evidence 
that  the  sheep  stolen  and  those  received  were  the  same ; 
fourthly,  evidence  of  guilty  knowledge. 

Pollock  C.  B. — Here,  first,  the  sheep  were  lost; 
secondly  and  thirdly,  the  lost  sheep  were  traced  to  the 
prisoner ;  and,  fourthly,  he  gave  no  satisfactory  account 
of  them. 

Blacebubn  J. — If  you  start  with  the  datum  that 
the  prisoner  was  in  possession  of  the  sheep,  then,  his 
possession  being  dishonest,  he  must  have  been  the 
receiver,  if  he  was  not  the  thief.  As  soon  as  it  was 
shown  that  the  prisoner  could  not  have  been  the  thief, 
it  followed  that  he  was  the  receiver. 

Pollock  C.  B. — If  a  man  is  found  in  possession  of 
stolen  goods  shortly  after  they  are  stolen,  he  must  give 
some  account  of  them;  and  the  rule  is  the  same,  whe- 
ther the  person  in  whose  possession  they  are  found  is 
the  thief  or  the  receiver. 

Carter. — In  Russell  an  Crimes  (a)  it  is  said,  "  Upon 
an  indictment  for  receiving  stolen  goods  there  should 
be  some  evidence  to  shew  that  the  goods  were  in  fact 
stolen  by  some  other  person,  and  recent  possession  of 
the  stolen  property  is  not  alone  sufficient  to  support 
such  an  indictment,  as  such  possession  is  evidence  of 
stealing  and  not  of  receiving."  In  Rex  v.  Densley  (b) 
it  was  held  that,  to  warrant  a  conviction  upon  an  indict- 
ment  for  receiving,  the  jury  must  be  satisfied  that  the 
property  has  been  stolen  by  some  other  persons  to  the 

(a)  Vol.  2,  p.  247,  3rd  ed.  (b)  6  Car.  &  P.  399. 
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knowledge  of  the  prisoners,  and  that  there  should  be       1864. 
some  evidence  to  shew  that  such  was  the  case.     In   Lanomfad's 
Regina  v.  Oddy{d)  Alderson  B.  says,  "The  mere  pos-       ^"*®- 
session  of  stolen  property  is  evidence,  primd  faciei  not 
of  receiving,  but  of  stealing."     In  Roscoe's  Criminal 
Evidence  {b)  it  is  said,  "  The  presumption  arising  from 
the  possession  of  stolen  property  is  that  the  party 
stole  the  property,  not  that  he  received  it." 

C.  A.  Turner  appeared  on  behalf  of  the  Crown,  but 
was  not  called  upon  to  argue. 

Pollock  C.  B. — We  are  all  satisfied  that  the  Chair- 
man could  not  have  withdrawn  this  case  from  the  con- 
sideration of  the  jury,  or  have  directed  them  that  there 
was  no  evidence  that  the  prisoner  had  received  the 
sheep  knowing  them  to  have  been  stolen.  Speaking 
for  myself,  I  may  add  that,  in  my  opinion,  the  dis- 
tinction taken  by  Mr.  Carter  between  a  charge  of 
stealing  and  one  of  receiving,  with  reference  to  the 
effect  of  evidence  of  recent  possession,  is  not  the  law 
of  England.  If  no  other  person  is  involved  in  the 
transaction  forming  the  subject  of  the  inquiry,  and 
the  whole  of  the  case  against  the  prisoner  is  that  he 
was  found  in  the  possession  of  the  stolen  property,  the 
evidence  would,  no  doubt,  point  to  a  case  of  stealing 
rather  than  a  case  of  receiving ;  but  in  every  case,  ex- 
cept, indeed,  where  the  possession  is  so  recent  that  it 
is  impossible  for  any  one  else  to  have  committed 
the  theft,  it  becomes  a  mere  question  for  the  jury 
whether  the  person  found  in  possession  of  the  stolen 
property  stole  it  himself  or  received  it  from  some  one 
else.  If,  as  I  have  said,  there  is  no  other  evidence, 
the  jury  will  probably  consider  with  reason  that  the 
prisoner  stole  the  property ;  but,  if  there  is  other  evi- 
dence which  is  consistent  either  with  his  having  stolen 
the  property,  or  with  his  having  received  it  from  some 

(a)  2  Den.  C.  C.  264.  (b)  Page  817,  6th  ed. 
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1864,  one  else,  it  will  be  for  the  jury  to  say  which  appears 
LARGMisAD'f  to  them  to  be  the  more  probable  solution.  In  this 
cade,  although  there  is  some  evidence  that  the  prisoner 
stole  the  sheep,  yet  the  inference  that  he  sent  his  boys 
to  drive  the  sheep  and  to  receive  them  from  some  one 
who  had  stolen  them  in  connection  with  him  appears 
to  me  the  more  cogent.  However  this  may  have  been, 
we  are  all  of  opinion  that  there  was  evidence  to  go  to 
the  jury. 

Martin  B. — I  am  of  the  same  opinion.  The  Chair- 
man could  not  have  stopped  the  case;  and,  if  the  jury 
came  to  the  conclusion  that  the  boys  stole  the  sheep 
independently  of  their  father,  and  that  he  received  them 
knowing  that  they  were  stolen,  the  verdict  was  right. 
I  cannot  say  that  there  was  no  evidence  of  that  state 
of  facts,  and,  therefore,  the  direction  to  the  jury  was 
quite  right.  In  cases  of  this  nature  it  often  happens 
that  some  of  the  jurors  feel  doubts,  and  think  they 
ought  not  to  convict  the  prisoner  of  stealing  unless 
some  one  has  actually  seen  him  taking  the  property, 
and  so  they  concur  in  convicting  him  of  receiving, 
supposing  that  that  is  the  more  lenient  view. 

Btles  J. — I  am  of  the  same  opinion.  If  the  question 
was  whether  the  verdict  was  right,  there  would  be 
much  force  in  many  of  Mr.  Carter* 8  observations;  but 
the  point  we  have  to  decide  is  whether  there  was  any 
evidence  to  go  to  the  jury.  Now,  there  are  three  ways 
in  which  the  prisoner  may  have  received  these  sheep 
with  a  guilty  knowledge.  First,  the  boys  may  have 
stolen  them  independently  of  their  father,  who  may 
have  received  the  sheep  from  them.  Secondly,  the 
father  may  have  sent  the  boys  as  innocent  agents  to 
receive  the  sheep  from  the  actual  thief,  in  which  case 
the  father  would  be  guilty  of  receiving  as  a  principal, 
the  boys  being,  as  it  were,  merely  the  long  arms  with 
which  he  took  the  sheep.  Thirdly,  he  may  have  sent 
the  boys  for  the  same  purpose  as  guilty  agents,  in 
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which  case,  although  the  boys  would  be  the  principals      1864. 
in  the  felony,  yet  the  father  would  be  an  accessory  LANQUBAD't 
before  the  fact,  and  might  be  indicted  and  convicted       ^"®* 
as  a  principal.     The  jury  may  fairly  have  drawn  aiiy 
one  of  these  conclusions  from  the  facts  before  them. 
Whether  they  were  right  or  wrong  in  their  conclusion 
is  not  a  question  for  us.     Where  there  has  been  a 
burglary,  and  some  men  and  a  woman  are  found  in 
possession  of  the  property  stolen,  although  the  evidence 
may  be  the  same  against  all,  the  jury  almost  univer- 
sally  find   the  men  guilty  of  the   burglary  and  the 
woman  only  of  receiving,  the  consideration  of  her  sex 
inclining  their  minds  to  the  belief  that  she  did  not 
take  any  part  in  the  burglary. 

Blackburn  J. — I  am  of  the  same  opinion.  1  do 
not  agree  with  Mr.  Carter  in  thinking  that  recent  pos- 
session is  not  as  vehement  evidence  of  receiving  as 
of  stealing.  When  it  has  been  shewn  that  property 
has  been  stolen,  and  has  been  found  recently  after 
its  loss  in  the  possession  of  the  prisoner,  he  is  called 
upon  to  account  for  having  it,  and,  on  his  failing 
to  do  so,  the  jury  may  very  well  infer  that  his 
possession  was  dishonest,  and  that  he  was  either  the 
thief  or  the  receiver  according  to  the  circumstances. 
If  he  had  been  seen  near  the  place  where  the  property 
was  kept  before  it  was  stolen,  they  may  fairly  suppose 
that  he  was  the  thief.  If  other  circumstances  shew  that 
it  is  more  probable  that  he  was  not  the  thief,  the 
presumption  would  be  that  he  was  the  receiver. 
The  jury  should  not  convict  the  prisoner  of  receiving, 
unless  they  are  satisfied  that  he  is  not  the  actual 
thief.  At  first  I  was  inclined  to  suppose  that  in  this 
case  the  jury  came  to  the  wrong  conclusion;  but  I 
now  think  that  they  were  right.  The  prisoner  is 
found  at  Exeter  dealing  with  the  sheep  which  are 
brought  to  him  there  by  the  boys.  Now,  he  had  set 
out  with  the  boys  that  same  morning,  and  the  dis- 
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Cue. 


1864.  tance  from  the  place  where  the  bheep  were  kept  to 
Lahgmbad'b  Exeter  was  too  great  for  the  boys  to  have  travelled  on 
foot.  It  is  more  probable,  therefore,  that  the  sheep 
had  been  stolen  previously  by  some  other  person  and 
driven  to  some  place  near  Exeter  where  they  were 
picked  up  by  the  boys.  If  that  was  so,  the  inference 
would  be  irresistible  that  the  person  from  whom  the 
boys  received  them  was  the  actual  thief.  Then,  that 
being  so, .  the  father  was,  no  doubt,  an  accessory 
before  the  fact,  and  there  was,  therefore,  evidence 
for  the  jury  on  which  they  might  convict  him  of 
receiving. 

Mellor  J I  am  of  the  same  opinion.     In  theory 

the  jury  ought  to  agree  in  their  opinion,  but  in  prac- 
tice they  often  do  not.  Some  think  that  the  prisoner 
was  the  actual  thief,  and  others  that  he  was  the 
receiver  only.  It  has  been  proposed  to  find  some 
form  of  indictment  in  which  both  parties  might 
consistently  concur  in  a  verdict  of  Guilty.  That, 
however,  has  not  been  done,  but  instead  two  counts — 
one  for  stealing  and  the  other  for  receiving — are 
joined  in  the  same  indictment.  It  is  clear  that, 
whatever  was  the  mode  in  which  the  jury  in  this  case 
arrived  at  their  verdict,  there  was  evidence  from 
which  they  might  safely  have  drawn  either  conclusion. 

Conviction  affirmed  (a). 

(a)  In  R^ina  t.  Deer  (ante,  tor  of  a  bulk  greater  than  could 
p.  240),  the  prisoner  had  been  a  have  been  comprised  in  the  bundle 
lodger  in  the  prosecutor's  house,  taken  by  the  wife  was  found  in  the 
and  left  under  circumstances,  not  prisoner's  cabin  and  upon  his  per- 
disclosed  upon  the  trial.  On  the  son.  Under  these  circumstances 
following  daj  the  prosecutor's  wife  the  jury  convicted  the  prisoner  of 
also  left,  taking  with  her  a  small  receiving  the  prosecutor's  property 
bundle.  Two  days  after,  the  pri-  knowing  it  to  have  been  stolen ; 
Boner  was  found  in  company  with  and  it  was  held  that  there  was 
the  prosecutor's  wife  (who  was  some  evidence  to  support  the  con- 
passing  by  the  prisoner's  name)  viction,  which  was  accordingly  up- 
on board  a  ship  bound  for  Quebec,  held. 
Property  belonging  to  the  prosecu- 
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REGINA  V.  JOHN  FRETWELL.  1864. 


The  following  case  was  reserved  by  Btles  J.     '       The  prisoner 

The  prisoner  was  indicted  for  feloniously  shooting  fojfghwlti^ 
at  Hirats  Lawton^  with  intent  to  do  grievous  bodily  ?*  ^'  with 
harm  to  Hirats  LawtoUy  and  tried  before  me  at  the  him  grievous 
last  For*  Assizes.  ^2^' 

The  prisoner  had  been  assaulted  and  annoyed  by  pistol  into  a 
several  other  young  men,  among  whom  was  the  pro-  f^l^i^ 
secutor.     Immediately  afterwards,  these  young  men  ]J^®"j^^t 
were  standing  together  in  a  group  of  about  fifteen  aiming:  at 
persons.     The  prisoner  drew  a  pistol  from  his  pocket,  oneTn^rti- 
and  fired  into  the  group.     The  prosecutor  received  f^^J^Jj,"* 
some  severe  shot  wounds  in  his  neck  and  chin.  ffeneraliy  to 

The  jury  found :  b^^i7h^. 

That  the  prisoner  did  not  aim  at  the  prosecutor,  or  ^t!^^^^ 
at  anyone  else  in  particular,  but  that  he  fired  into  the  that  he  was 
group,  intending  generally  to  do  grievous  bodily  harm,  ^^te/oTthe 
and  so  unlawfully  wounded.  felony. 

Judgment  was  postponed,  and  the  prisoner  remains 
in  custody,  the  question  being : 

Whether  on  this  finding  the  prisoner  be  guilty  of  the 
felony  charged  in  the  indictment,  or  of  the  misdemeanor 
only.  See  Begina  v.  Smith  (a),  and  the  cases  there 
cited. 

(a)  Dears.  C.  C.  559.    In  that  and  that  he  intended  to  murder  the 

case  the    prisoner  was  oonricted  indiTidual  he  shot  at  supposing  htm 

upon  an  indictment  charging  him  to  be  ^.    The  Court  unanimously 

with  wounding  A.  with  intent  to  confirmed  the  conviction.    In  Bex 

murder    him.     The    prisoner    in-  t.  HaU  (7  Car.  &  P.  518),  the  pri- 

tended  to  murder  B,^  and,  suppos-  soner,  intending  to  shoot  at  and  kill 

ing  ^.  to    be  jB.,    shot    at    and  X.,  shot  at  H.  mistaking  him  for  X« 

wounded  A,    The  jury  found  that  Upon  an  indictment  for  shooting  at 

the  prisoner  intended  to  murder  B,^  H,  with  intent  to  murder  him,  the 
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1864  This  case  was  considered,  on  the  30th  otAprtl^  1864, 

Fbbtwbll'«  hy  Pollock  C.  B.,  Blackburn  J.,  Keating  J.,  Mellor 
^^'       J.  and  PiGOTT  B. 

The  Court  affirmed  the  conviction. 

Conviction  affirmed. 


jury  found  that  the  prisoner  did 
not  intend  to  do  any  harm  to  iET., 
whereupon  LittUdaU  J.  directed  an 
acquittal  to  be  recorded.  In  Re* 
gina  T.  Ryan  (2  Moo.  &  Rob.  218), 
it  wsB  held  that  an  indictment  for 
causing  poison  to  be  taken  bj  A. 
with  intent  to  murder  A.  was  not 
sustained  bj  evidence  shewing  that 


the  poison,  although  taken  bj  A^ 
was  intended  for  another  person. 

In  all  these  cases  the  prisoner  by 
mistake  injured  or  attempted  to 
injure  the  wrong  person;  but  iri 
the  principal  case  the  prisoner  fired 
into  the  group  of  persons  intending 
to  injure  any  of  the  group  whom  he 
might  happen  to  hit. 


1864. 


REGINA  V.  LEWIS  HENSHAW  and  JOHN 
CLARK. 


The  following  case  was  stated  by  the  Recorder  of 
Brighton. 

At  the  General  Quarter  Sessions  of  the  Peace  for 
the  borough  of  Brighton,  holden  on  the  18th  of  Marchj 
1864,  Letvis  Henshaw  and  John  Clark  were  tried  before 
me  upon  the  following  indictment : — 

Borough  of  Brighton,  to  wit.]  The  jurors  for 
our  lady  the  Queen  upon  their  oath  present  that 
Lewis  Henshaw  and  John  Clark  on  the  14th  day  of 
January  in  the  year  of  our  Lord  1864  unlawfully 
*^Whcre  the  knowingly  and  designedly  did  falsely  pretend  to  one 
iue^  thlt    ^^^^^  P^^  who  then  lived  at  one  Madame  Temple's 

the  prisoner 

pretended  to  A.^9  representative  that  she  was  to  give  him  20«.  for  B,^  and  that  A.  was 
going  to  allow  B.  10«.  a  week,  it  was  hM  that  it  did  not  sufficiently  appear  that  there 
was  any  false  pretence  of  an  existing  fact. 


An  indict- 
ment for 
obtaining 
property  by 
false  pre- 
tences must 
state  the 
false  pre- 
tences with 
certainty,  so 
that  it  may 
clearly 
appear  that 
there  was  a 
false  pre- 
tence of  an 
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and  acted  as  her  representative  that  the  said  John  1864. 
Clark  had  come  down  from  London  to  the  resi-  Hbhshaw's 
dence  of  the  said  Lewis  Henshaw  and  that  the  said  ^*^ 
Henrietta  Pond  was  to  give  him  10a.  and  that  the  said 
Madame  Temple  was  going  to  allow  the  said  John 
Clark  IQs.  a  week  for  the  benefit  of  his  health  by 
means  of  which  said  false  pretence  the  said  Lewis 
Henshaw  and  John  Clark  did  then  attempt  unlawfully 
to  obtain  from  the  said  Henrietta  Pond  the  sum  of 
\0s.  with  intent  to  defraud  whereas  in  truth  and 
in  fact  the  said  Henrietta  Pond  was  not  to  give  the 
said  John  Clark  the  sum  of  \0s.  or  any  other  sum 
of  money  and  whereas  in  truth  and  in  fact  the  said 
Madame  Temple  was  not*  going  to  allow  the  said 
John  Clark  the  sum  of  10a.  a  week  or  any  other  sum 
of  money  for  the  benefit  of  his  health  as  they  the 
said  Lewis  Henshaw  and  John  Clark  well  knew  at  the 
time  when  they  did  so  falsely  represent  as  aforesaid 
against  the  form  of  the  statute  in  such  case  made  and 
provided. 

The  facts  of  the  case,  so  far  as  they  are  material  to 
the  point  reserved,  were  as  follows : — 

On  the  15th  of  Jant/ory  last,  in  the  evening,  the  two 
prisoners  went  together  to  the  shop  of  Madame  Temple^ 
in  Brighton.  She  has  also  a  shop  in  London.  After 
Henshaw^  in  the  presence  and  hearing  of  Clark^  had 
made  a  statement  to  one  of  Madame  Templets  assist* 
ants,  he  requested  to  see  the  one  of  the  assistants  who 
kept  the  accounts.  Henrietta  Pondj  being  the  person 
by  whom  the  accounts  of  Madame  Temple's  Brighton 
Establishment  are  kept,  then  came  forward.  Her  evi- 
dence was: — ^'  Henshaw^  in  the  presence  and  hearing 
of  Clark^  said  that  young  man  (meaning  Clark)  had 
come  down  from  London;  that  he  (meaning  Clark) 
had  been  in  the  Brompton  Hospital  with  a  bad  leg; 
that  he  (meaning  Clark)  had  seen  Madame  Temple  in 

VOL.  I.  K  K  L.  &  c. 
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1864  London ;  that  Madame  Temple  said  that  I  {Henrietta 
HiKSHAw'8  Pond)  was  to  give  him  (meaning  Clark)  \Qs.  a  week, 
Case.  ^hile  he  was  at  Brighton^  for  the  benefit  of  his  health. 
I  refused  to  do  so,  saying  that,  if  Madame  Temple 
wished  me  to  do  it,  she  would  send  me  a  letter  the  next 
morning.  Once  or  twice  ffenshaw  said,  *  You  do  not 
intend   to  give  the  108.?'     Henshaw  said  to  ClarJc^ 

*  Was  that  what  Madame  Temple  said?'     Clark  said, 

*  Yes.'  Henshaw  then  said  that  he  would  write  to 
Madame  Temple;  and  the  prisoners  went  away 
together." 

Madame  Temple  was  called,  and  denied  ever  having 
seen  or  having  any  knowledge  of  either  of  the  pri- 
soners. 

The  counsel  for  the  prisoners  objected  that  the  in- 
dictment alleged  no  false  pretence  of  an  existing  fact, 
and  negatived  no  false  pretence  of  an  existing  fact,  all 
the  facts  alleged  or  negatived  being  future. 

I  held  that  the  false  pretence  that  the  said  Henrietta 
Pond  was  to  give  him  10^.  was  a  sufficient  false  pre- 
tence of  an  existing  fact  to  support  the  indictment, 
and  that  the  second  false  pretence,  even  if  not  of  an 
existing  fact,  might,  therefore,  be  taken  into  conside- 
ration in  conjunction  with  the  first  false  pretence,  but 
reserved  the  point  for  the  consideration  of  the  Court 
of  Criminal  Appeal. 

The  jury  found  both  prisoners  guilty ;  and  they  were 
sentenced  by  me  to  four  calendar  months'  imprison- 
ment with  hard  labour,  and  were  committed  to  the 
House  of  Correction,  at  Letoes^  in  execution  of  that 
sentence. 

The  question  for  the  consideration  of  the  honorable 
the  Justices  of  either  Bench  and  the  honorable  the 
Barons  of  the  Exchequer  is,  Whether  upon  this  indict- 
ment the  said  conviction  was  right. 

This  case  was  argued,  on  the  30th  of  April^  1864, 
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before  Pollock  C.  B.,  Blackbubn  J.,  KBATma  J.,      1864. 
Melloe  J.  and  Pigott  B.  Hbhshaw*^ 

No  counsel  appeared  for  the  prisoner.  ^■^' 

ConoUy^  for  the  Crown. — There  was  a  sufficient  false 
representation  of  an  existing  fact  laid  in  the  indict- 
ment ;  viz.,  that  Henrietta  Pond  (who  acted  as  Madame 
Temple's  representative)  was  to  give  John  Clark  10s. 

Pollock  C.  B.— What  is  stated  in  the  indictment 
seems  to  leave  the  nature  of  the  false  pretence  quite 
uncertain. 

Blackbubn  J. — I  doubt  whether  what  is  stated  in 
the  indictment  amounts  to  a  false  pretence.  Can  you 
supply  the  words,  "  on  account  of  Madame  Temple'^  ? 
Because  the  evidence  shews  the  false  pretence  was  that 
Madame  Temple  had  given  them  authority  to  ask  for 
the  10^. ;  but  is  that  laid  ? 

CoTioUy. — The  indictment  does  state  that  Pond  acted 
as  Madame  TempUs  representative.  The  evidence 
disclosed  a  sufficient  false  pretence,  and  shewed  the 
sense  in  which  the  indictment  was  to  be  taken. 

PoLiX)CK  C.  B. — If  a  man  were  to  go  to  a  person 
likely  to  lend  him  money,  and  were  to  say,  ^^I  am  a 
peer,"  and  so  obtain  the  money,  that,  if  untrue,  would 
be  a  false  pretence.  If,  however,  he  were  to  say  only, 
"I  expect  to  be  made  a  peer,'*  or,  "I  expect  to  be 
elected  a  member  of  parliament,"  that  would  be  no  false 
pretence,  however  improbable  it  might  be.  The  lan^^ 
guage  of  an  indictment  ought  to  be  plain  and  clear. 
Here,  on  the  contrary,  it  is  uncertain ;  and  it  is  quite 
consistent  with  the  pretence  alleged  that  the  prisoner 
may  only  have  meant  that  he  was  in  a  condition  to 
demand  the  10^.  of  Pond^  because  so  and  so  was  about 
to  happen,  or  because  he  had  no  doubt  he  should  be 
able  to  persuade  Madame  Temple  to  let  him  have  it. 

Melloe  J. — There  are  two  allegations  in  the  indict- 
ment :  the  first  is  that  Pond  is  to  give  the  prisoner 

K  K  2 
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1864,  10^. ;  the  second,  that  Madame  Temple  is  going  to 
HBK8HAw*t  allow  dark  IQs.  a  week  for  the  benefit  of  his  health. 
Do  they,  or  does  either  of  them,  necessarily  import  a 
false  pretence  of  an  existing  fact? 

ConoUy. — ^There  is  no  doubt  that  a  false  pretence 
of  a  future  fact,  which  is  rather  in  the  nature  of  a 
promise  not  intended  to  be  kept,  is  not  indictable. 
Thus,  in  Rex  v.  GoodhaU  (a),  where  the  prisoner  had 
obtained  meat  by  promising  that  he  would  pay  for  it 
on  delivery,  it  was  held  that  there  Mfas  no  false  pretence 
within  the  statute.  Here,  however,  the  two  allegations 
taken  together  amount  to  a  representation  that  the 
prisoner  had  Madame  TempUs  authority  to  demand 
the  money,  which  in  fact  he  had  not. 

Blackbubn  J. — That  might  be  so,  if  the  indictment 
alleged  that  Pond  was  to  give  the  money  on  account 
of  Madame  Temj^.  In  Begina  v.  Archer  (b)  the 
defendant  was  indicted  for  obtaining  goods  by  pre- 
tending that  there  was  a  man  named  John  SmiA^  an 
ironmonger  living  at  Newcastle^  whom  he  dare  trust 
with  lUOO/.,  and  that  he  wanted  the  goods  for  him. 
The  jury  found  that  the  prosecutor  parted  with  his 
goods  in  the  belief  that  the  defendant  was  a  person 
with  whom  he  might  safely  contract  as  being  connected 
with  the  supposed  John  Smith,  and  employed  by  him 
to  obtain  the  goods.  The  conviction  was  supported, 
on  the  ground  that  there  was  a  false  representation 
that  the  defendant  was  connected  with  a  person  of 
opulence. 

ConoUy — That  is  an  authority  in  favour  of  the 
validity  of  this  indictment,  for  the  statement  that  Pond 
was  to  give  him  the  lOs.  imports  that  he  was  in  a 
condition  to  demand  it,  and  that  could  only  be  so  if 
he  had  Madame  Temple's  authority.  Even  if  the 
second  allegation,  viz.,  that  Madame  Temple  was  going 

(a)  Ru8S.  &  R.  461.  (6)  Dean.  C.  C.  449. 
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to  allow  Clark  IQs.  a  week,  be  considered  as  nothing  1864. 
more  than  a  representation  of  a  future  fact,  yet  that  h^8haw*s 
will  not  invalidate  the  indictment;  for  in  JRegina  v. 
Fry  (a)  it  was  held  that  a  false  pretence  of  an  existing 
fact  without  which  the  property  would  not  have  been 
obtained  will  support  the  conviction,  although  it  is 
united  with  false  promises  which  alone  would  not  have 
been  indictable  (6). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  at  a  later 
period  on  the  same  day  as  follows:— 

Pollock  C.  B The  majority  of  the  Court  are  of 

opinion  that  the  indictment  does  not  state  with  suffi- 
cient certainty  any  false  pretence  according  to  law, 
that  is,  that  it  does  not  clearly  allege  any  false  pre- 
tence of  an  existing  fact.  An  inference  that  there 
was  such  a  false  pretence  may  undoubtedly  be  drawn 
from  the  allegations  made  in  the  indictment.  But 
that  is  not  enough.  The  indictment  must  state  the 
pretence  with  certainty. 

Blackburn  J. — I  quite  agree  with  the  majority  of 
the  Court  that  the  indictment  should  state  the  false 
pretence  with  certainty,  but  I  should  have  said  that, 
where  it  was  alleged  that  Pond^  who  was  the  repre- 
sentative of  Madame  Temple^  was  to  give  10a.,  and, 
further,  that  Madame  Temple  was  going  to  allow  10a. 
a  week,  coupling  the  two  together,  it  might  have  been 
construed  to  mean  that  Pond  was  to  give  the  money 
on  account  of  Madame  Temple.  The  evidence  shews 
that  to  have  been  the  false  pretence  actually  made, 
and  I  believe  we  are  all  of  opinion  that  that  false 

(a)  Dean,  k  B.  C.  C.  449 ;  S.  C.      (Dean,  k  B.  C.  C.  575),  and  Be- 
27  L.  J.,  M.  C.  68.  gina  ▼.  Jetmimm    (antij    p.  157), 

(b)  See   also   Rigina  r.    West     which  are  to  the  same  effect. 
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1864.      pretence,  if  stated  in  the  indictment,  would  have  been 

Hbnshaw^s    sufficient.     Speaking  for  myself  I  think  the  allega- 

^"®*       tions  of  the  indictment  do  amount  to  that.     But,  as  I 

do  not  feel  confident  enough  to  require  the  point  to 

be  argued  before  the  fifteen  Judges^  I  concur  in  this 

judgment. 

EEATma  J. — I  quite  agree  that  the  words  admit  of 
the  meaning  put  on  them  by  my  Brother  Blackburn; 
but  that  meaning  is  not  set  out  in  the  indictment 
with  the  certainty  which  the  law  requires  in  criminal 
pleading. 

Mellob  J.— ^The  rule  which  governs  this  case  has 
been  laid  down  very  distinctly  by  the  Chief  Baron. 
This  case  is  very  near  the  line;  but  I  am  of  opinion 
that  it  falls  upon  the  wrong  side  of  the  line,  and  that 
the  indictment  does  not  allege  an  indictable  false 
pretence  with  sufficient  certainty. 

PiGOTT  B. — I  feel  some  doubt,  but  not  sufficient  to 
induce  me  to  dissent  from  this  judgment. 

Pollock  C.  B. — It  appears  to  me  that,  if  the  lan- 
guage of  the  indictment  is  susceptible  of  the  interpre- 
tation which  some  of  my  Brothers  seem  inclined  to 
place  upon  it,  it  should  have  been  left  to  the  jury  to 
say  whether  the  words  used  by  the  defendants  were 
used  in  the  sense  which  would  make  them  indictable, 
and  that  Judges  should  not  take  upon  themselves  to 
say  that  expressions  used  by  persons  accused  mean 
that  which  it  is  the  province  of  the  jury  to  find. 

Conviction  quashed. 
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REGINA  V.  JAMES  HEYWOOD  and  Others.         1864. 


The  following  case  was  stated  by  the  Recorder  of  it  is  no 

At  the   Court  of  Quarter  Sessions  of  the  Peace  anmdict- 
for  the  borough  of  Bolton^  in  the  County  Palatine  of  of  judgment 
Lancaster,  holden  by  me  as   Recorder  of  the   said  SIJb  wTerd 
borough  on  Thursday,  the  31st  of  MarcK  1864,  James  c?«?t8  for 
Heywood,  John  Wood,  Isaac  Broughton,  George  Bohin-  felonies. 
son  and  Edward  Kippax  were  tried  before  me  on  the  co^  tT^'^ 
indictment  set  forth  below;  and  the  jury  by  their  pursue,  when 
verdict  found  James  Heywood  and  John  Wood  guilty  Saaa^ten-*^'^ 
of  stealing,  and  Isaac  Broughton  and  George  BoHnson  **^bM-n«sthe 
guilty  of  feloniously  receiving,  and  Edward  Kippax  prisoner  in 
not  guilty,  after  a  trial  which  lasted  two  days.  "  ^  ^"*^' 


is  to  apply 
to  the  Judn 
«-'  '  ?■  AN        "  "  either  to 

to  wit  j  Queen  upon  their  oath  present  cjuash  the 


Borough  of  Bobon,\The  jurors  for  our  lady  the  ^^2^^  S"" 


that  Jam^es  Heywood  on  the  1st  day  of  September  in  the  0°  to  oompei 
year  of  our  Lord  1863  at  the  borough  aforesaid  and  theprosecu- 

•^  1         i^i  tor  to  elect 

within  the  jurisdiction  of  this  Court  was  servant  to  on  which 
Augustus  Warrens  and  another  and  that  the  said  James  ^^©ed!  "^ 
Heywood  afterwards  and  whilst  he  was  such  servant  to 
the  said  Augustus  Warrens  and  another  to  wit  on  the 
day  and  year  aforesaid  six  hundred  pounds  weight  of 
cotton  weft  four  hundred  pounds  weight  of  cotton  twist 
and  one  thousand  pounds  weight  of  cotton  of  and  be- 
longing to  the  said  Augustus  Warrens  and  another  his 
said  masters  then  and  there  being  found  then  and  there 
feloniously  did  steal  take  and  carry  away  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

2nd  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
wood  and  John  Wood,  Isaac  Broughton,  George  Bobin- 
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1864.  son  and  Edioard  Kippax  on  the  day  and  year  aforesaid 
HxTwoox>*s  at  the  borough  aforesaid  and  within  the  jurisdiction 
aforesaid  six  hundred  pounds  weight  of  cotton  weft 
four  hundred  pounds  weight  of  cotton  twist  and  one 
thousand  pounds  weight  of  cotton  of  the  property  of 
the  said  Augustus  Warrens  and  another  then  and  there 
being  found  feloniously  did  steal  take  and  carry  away. 

3rd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  James 
Heywoody  John  Woodj  Isaac  Broughion^  George  Robin- 
son and  Edward  Kippax  afterwards  to  wit  on  the  same 
day  and  year  aforesaid  at  the  borough  aforesaid  and 
within  the  jurisdiction  aforesaid  six  hundred  pounds 
weight  of  cotton  weft  four  hundred  pounds  weight  of 
cotton  twist  and  one  thousand  pounds  weight  of 
cotton  of  the  property  of  the  said  Augustus  Warrens 
and  another  before  then  feloniously  stolen  taken  and 
carried  away  feloniously  did  receive  and  have  they  the 
said  James  Heywood^  John  Wood,  Isaac  BroughUm^ 
George  Robinson  and  Edward  Kippax  then  and  there 
well  knowing  the  said  property  last  aforesaid  to  have  ' 
been  feloniously  stolen  taken  and  carried  away  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

4th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
wood  on  the  2nd  day  of  November  in  the  year  afore- 
said at  the  borough  aforesaid  and  within  the  jurisdic- 
tion aforesaid  was  servant  to  the  said  Augustus  War^ 
rens  and  another  and  that  the  said  James  Heywood 
afterwards  and  whilst  he  was  such  servant  to  the  said 
Augustus  Warrens  and  another  to  wit  on  the  day  and 
year  last  aforesaid  six  hundred  pounds  weight  of  cotton 
weft  four  hundred  pounds  weight  of  cotton  twist  and 
one  thousand  pounds  weight  of  cotton  of  and  belonging 
to  the  said  Augustus  Warrens  and  another  his  said 
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masters  then  and  there  feloniously  did  steal  take  and       1864. 
carry  away  against  the  form  of  the  statute  in  such  case    Hetwood*8 
made  and  provided.  ^**'^- 

5th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
fvoodj  John  Woodj  Isaac  Broughion^  George  Robinson 
and  Edward  Kippax  on  the  day  and  year  last  afore- 
said at  the  borough  aforesaid  and  within  the  jurisdic- 
tion aforesaid  six  hundred  pounds  weight  of  cotton 
weft  four  hundred  pounds  weight  of  cotton  twist  and 
one  thousand  pounds  weight  of  cotton  of  the  property 
of  the  said  Augvsius  Warrens  and  another  then  and 
there  being  found  feloniously  did  steal  take  and  carry 
away. 

6th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
wood,  John  Wood^  Isaac  Broughtonj  George  Robinson 
and  Edward  Kippax  afterwards  to  wit  on  the  same 
day  and  year  last  aforesaid  at  the  borough  aforesaid 
and  within  the  jurisdiction  aforesaid  six  hundred 
pounds  weight  of  cotton  weft  four  hundred  pounds 
weight  of  cotton  twist  and  one  thousand  pounds  weight 
of  cotton  of  the  property  of  the  said  Augustus  Warrens 
and  another  before  then  feloniously  stolen  taken  and 
carried  away  feloniously  did  receive  and  have  they  the 
said  James  Heywood^  John  Wood,  Isaac  Broughton, 
George  Robinson  and  Edward  Kippax  then  and  there 
well  knowing  the  said  property  last  aforesaid  to  have 
been  feloniously  stolen  taken  and  carried  away  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

7th  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  James 
Heywood  on  the  24th  day  of  December  in  the  year 
aforesaid  at  the  borough  aforesaid  and  within  the 
jurisdiction  aforesaid  was  servant  to  the  said  Augustus 
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1864.  Warrens  and  another  and  that  the  said  James  Heywood 
Hbtwood*8  afterwards  and  whilst  he  was  such  servant  to  the  said 
^*®®-  Augustus  Warrens  and  another  to  wit  on  the  day  and 
year  last  aforesaid  six  hundred  pounds  weight  of  cotton 
weft  four  hundred  pounds  weight  of  cotton  twist  and 
one  thousand  pounds  weight  of  cotton  of  and  belong- 
ing to  the  said  Augustus  Warrens  and  another  his  said 
masters  then  and  there  feloniously  did  steal  take  and 
carry  away  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

8th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
wood^ John  Woody  Isaac  Broughton^  George  Robinson 
and  Edward  Kippa^  on  the  day  and  year  last  aforesaid 
at  the  borough  aforesaid  and  within  the  jurisdiction 
aforesaid  six  hundred  pounds  weight  of  cotton  weft 
four  hundred  pounds  weight  of  cotton  twist  and  one 
thousand  pounds  weight  of  cotton  of  the  property  of 
the  said  Augustus  Warrens  and  another  then  and  there 
being  found  feloniously  did  steal  take  and  carry  away. 

9th  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  James  Hey- 
woody  John  Woody  Isaac  Broughtonj  George  Robinson 
and  Edward  Kippax  afterwards  to  wit  on  the  same 
day  and  year  last  aforesaid  at  the  borough  aforesaid 
and  within  the  jurisdiction  aforesaid  six  hundred 
pounds  of  cotton  weft  four  hundred  pounds  weight 
of  cotton  twist  and  one  thousand  pounds  weight  of 
cotton  of  the  property  of  the  said  Augustus  Warrens 
and  another  before  then  feloniously  stolen  taken  and 
carried  away  feloniously  did  receive  and  have  they  the 
said  James  Heywoody  John  Woody  Isaac  Broughtony 
George  Robinson  and  Edioard  Kippax  then  and  there 
well  knowing  the  said  property  last  aforesaid  to  have 
been  feloniously  stolen  taken  and  carried  away  against 
the  form  of  the  statute  in  such  case  made  and  provided. 
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10th  count.  And  the  jurors  aforesaid  upon  their  oath  1864 
aforesaid  do  further  present  that  at  the  General  Quar-  Hbtwood^s 
ter  Sessions  of  the  peace  holden  at  BoUan  in  and  for 
the  said  borough  on  the  17  th  day  of  December  in  the 
year  of  our  Lord  1855  and  before  the  committing  of 
the  said  felonies  for  which  he  is  above  indicted  the  said 
James  Heywood  was  convicted  of  felony  and  that  the 
said  felonies  for  which  the  said  James  Heywood  is  now 
above  indicted  were  committed  by  him  after  such 
previous  conviction  of  him  the  said  James  Heywood 
for  felony  as  last  aforesaid  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Before  the  prisoners  pleaded,  their  counsel  applied 
to  the  Court  to  quash  the  indictment,  on  the  ground 
that  there  was  no  allegation,  in  the  counts  charging 
the  second  and  third  larcenies,  that  they  were  respec- 
tively committed  within  six  months  after  the  com- 
mission of  the  larceny  charged  in  the  first  count;  and, 
after  hearing  the  counsel  on  both  sides,  I  refused  the 
application.  The  counsel  for  the  prosecution  then 
applied  to  me  to  amend  the  indictment  by  introducing 
the  words  the  omission  of  which  had  formed  the  ground 
of  the  former  objection. 

I  did  not  think  that  it  was  such  an  amendment  as 
the  statute  enabled  me  to  make,  but  said  that,  if  I 
was  satisfied  that  I  had  the  power  to  do  so,  I  should 
direct  such  amendment  to  be  made. 

The  questions  for  the  opinion  of  the  Court  of  Criminal 
appeal  are : 

First,  Whether  I  was  empowered  by  the  statute  to 
make  the  amendment  applied  for;  and,  if  the  Court 
should  be  of  opinion  that  I  had  that  power,  then  that 
amendment  is  to  be  taken  as  having  been  made. 

But,  if  the  Court  should  be  of  opinion  that  I  had 
no  power  to  make  that  amendment,  then, 

The  second  question  for  thje  opinion  of  the  Court  is: 
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1864.  Whether  the  indictment  as  it  now  stands,  and  on 

Hbtwood^s   which  the  prisoners  were  tried,  is  sufficient  to  sustain 
^"®'       the  verdict  so  found  by  the  jury,  and  whether  on  that 
finding  judgment  may  now  be  given. 

I  postponed  the  sentence;  but  the  prisoners  remain 
in  custody. 

This  case  was  argued,  on  the  30th  of  Aprils  1864, 
before  Pollock  C.  B.,  Blackbubn  J.,  Keating  J., 
Mellob  J.  and  Pigott  B. 

No  counsel  appeared  for  the  prisoners. 

A.  WiUs,  for  the  Crown. — Two  questions  have  been 
reserved  for  the  consideration  of  this  Court.  With 
regard  to  the  second  point,  namely,  whether  the 
indictment  is  sufficient  to  sustain  the  verdict  found 
by  the  jury,  and  whether  on  that  finding  judgment 
may  now  be  given,  it  is  submitted  that  the  indict- 
ment is  not  open  to  any  objection  either  by  way  of 
demurrer  or  in  arrest  of  judgment.  It  is  laid  down 
in  Hale  (a)  that  "  If  there  be  one  offender  and  several 
capital  offences  committed  by  him,  they  may  be  all 
contained  in  one  indictment,  as  burglary  and  larceny : 
larcenies  committed  of  several  things,  though  at  several 
times,  and  from  several  persons,  may  be  joined  in  one 
indictment."  It  has  always  been  in  the  discretion  of 
the  Judge  to  quash  an  indictment  which  contained 
counts  for  more  felonies  than  one,  or  to  compel  the 
prosecuting  counsel  to  elect  which  count  he  would 
proceed  upon,  in  order  that  the  prisoner  might  not  be 
embarrassed  in  his  defence,  though,  since  the  passing 
of  the  14  &  15  Vict.  c.  100,  s.  16  (6),  which  made  it 
lawful  under  certain  circumstances  to  include  three 
distinct  acts  of  stealing  in  one  indictment,  there  has 

(a)  P.  C,  Tol.  *2,  p.  173.  but  is  re-enacted  verbatim  by  the 

(b)  This  sectioQ  has  been  re-      24  &  25  Vid.  c.  96,  «.  6. 
pealed  by  the  24  &  25  Vict  e.  95, 
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been  less  uecessity  for  the  exercise  of  that  discretion.  1864. 
In  Regina  v,  Jones  {a)  Lord  EUenbarough  observes,  ISt^oodV 
"  In  point  of  law  there  is  no  objection  to  a  man  being  ^**®' 
tried  on  one  indictment  for  several  offences  of  the 
same  sort.  It  is  usual  in  felonies  for  the  Judge,  in 
his  discretion,  to  call  upon  the  counsel  for  the  prose- 
cution to  select  one  felony,  and  to  confine  themselves 
to  that;  but  this  practice  has  never  been  extended  to 
misdemeanors."  In  Toutiff  v.  Rex  (6)  BuHer  J.  says, 
^^  In  mbdemeanors,  the  case  in  Burrow  shews  that  it 
is  no  objection  to  an  indictment  that  it  contains 
several  charges.  The  case  of  felonies  admits  of  a 
different  consideration;  but,  even  in  such  cases,  it  is 
no  objection  in  this  stage  of  the  prosecution  (writ  of 
error).  On  the  face  of  an  indictment  every  count 
imports  to  be  for  a  different  offence,  and  is  charged 
as  at  different  times;  and  it  does  not  appear  on  the 
records  whether  the  offences  are  or  are  not  distinct. 
But,  if  it  appear  before  the  defendant  has  pleaded,  or 
the  jury  are  charged,  that  he  is  to  be  tried  for  separate 
offences,  it  has  been  the  practice  of  the  Judges  to 
quash  the  indictment,  lest  it  should  confound  the 
prisoner  in  his  defence,  or  prejudice  him  in  his  chal- 
lenge of  the  jury;  for  he  might  object  to  a  juryman's 
trying  one  of  the  offences,  though  he  might  have  no 
reason  to  do  so  in  the  other.  But  these  are  only 
matters  of  prudence  and  discretion.  If  the  Judge 
who  tries  the  prisoner  does  not  discover  it  in  time,  I 
think  he  may  put  the  prosecutor  to  make  his  election 
on  which  charge  he  will  proceed.  I  did  it  at  the  last 
Sessions  at  the  Old  BaUey^  and  hope  that,  in  exer- 
cising that  discretion,  I  did  not  infringe  on  any  rule 
of  law  or  justice.  But,  if  the  case  has  gone  to  the 
length  of  a  verdict,  it  is  no  objection  in  arrest  of 
judgment.    If  it  were,  it  would  overturn  every  indict- 

(a)  2  Campb.  131.  (6)  3  T.  R.  98, 106. 
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1864  ment  which  contains  several  counts."  In  Rex  v. 
Hbtwood'8  Kershaw  (a)  the  joinder  of  two  counts  for  felony,  one 
^^'  under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  and  the  other 
under  sect.  3  of  the  same  Act,  was  allowed. 

Mellob  J. — All  the  applications  have  been  either  to 
put  the  counsel  for  the  prosecution  to  his  election  or  to 
quash  the  indictment  on  the  ground  of  embarassment. 

TTi/fe.— That  is  so.  The  very  words  of  the  24  & 
25  Vict.  c.  96,  s.  5,  "It  shall  be  lawful  to  insert  several 
counts  in  the  same  indictment  against  the  same  person 
for  any  number  of  distinct  acts  of  stealing,  not  exceeding 
three,  which  may  have  been  committed  by  him  against 
the  same  person  within  the  space  of  six  months  from 
the  first  to  the  last  of  such  acts,  and  to  ^proceed  thereon 
for  all  or  any  of  ihem*^  shew  that  the  former  practice 
was  to  compel  the  prosecutor  to  elect. 

Pollock  C.  B — Strictly  speaking  the  whole  finding 
of  the  grand  jury,  from  first  to  last,  constitutes  but 
one  indictment  against  all  the  persons  who  have  com« 
mitted  all  the  offences  therein  presented. 

WUls. — In  Starkie^s  Criminal  Pleading  (5)  it  is 
said,  "If  several  felonies  be  charged  against  a  prisoner 
in  the  same  indictment,  it  is  no  objection,  either  upon 
demurrer,  or  in  arrest  of  judgnaent;  for  on  the  face  of 
an  indictment,  every  distinct  count  imports  to  be  for 
a  different  offence." 

Mellor  J. — The  statute  appears  only  to  authorize 
three  counts  for  stealing,  while  in  this  case  there  are 
several  counts  for  receiving. 

WiUa — It  is  submitted  that  there  may  be  as  many 
counts  for  receiving  as  for  stealing  (c).     However  that 

(a)  1  Lewin,  218.  shall  be  lawfal  to  add  a  count  or 

(6)  VoL  1,  p.  39.  Beveral  counts  for  feloniously  re- 

(e)  See  the  24  &  25  Vid,  c.  96,  ceinng  the  same  or  anj  part  or 

9.  92,  which  enacts  that  '^In  anj  parts  thereof,  knowing  the  same  to 

indictment  containing  a  charge  of  have  been  stolen.** 

feloniouslj  stealing  anj  property  it 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  459 

may  be,  and  assuming  that  the  objection  would  be       1864. 
good  ground  for  quashing  the  indictment,  it  is  bad  in    Hbtwood*8 
arrest  of  judgment.  ^■^• 

Pollock  C.  B. — ^We  are  of  opinion  that  the  indict- 
ment is  good. 

Blackburn  J. — I  hope,  however,  that  it  will  not  be 
understood  that  we  sanction  any  departure  from  the 
practice  of  either  putting  the  prosecutor  to  elect  or 
quashing  the  indictment,  where  there  is  reason  to 
apprehend  that  the  joinder  of  several  counts  may 
embarrass  the  prisoner  in  his  defence. 

Conviction  affirmed. 


REGINA  V.  HENRY  PARKER  and  THOMAS        1864 
SMITH.  

The  following  case  was  reserved  by  Pigott  B.  Upon  the 

The  prisoners  were  indicted  for  night-poaching  to  indictment 
the  number  of  three  or  more,  being  armed  with  offen-  ^^^  *J® 
sive  weapons,  under  the  9  Geo.  4,  c.  69,  s.  9.  e.  69,  i.  9, 

The  indictment  was  in  the  following  form:  ^'achmg^in 

Gloucestershire.^    The  lurors  for  our  lady  the  Queen  ^^^^  *? 

1  ^  -w-r  T^       1  1  rrn  prOTC  that 

upon  their  oath  present  that  Henry  Parker  and  Thomas  the  proceed- 
Smith  and  certain  other  persons  to  the  jurors  aforesaid  ^Smen^^ 
unknown  being  to  the  number  of  three  and  more  ^'>'*^»?  ♦'^i^® 

,  months  ailer 

together  on  the  26th  day  of  January  in  the  year  of  our  the  commis- 
Loria  1861  with  force  and  arms  at  the  parish  of  Temple  ^^g^^  ^ 

required  by 
sect.  4,  a  warrant  for  the  defendants*  apprehension  issued  within  the  twelve  months 
was  produced ;  but  the  information  on  which  the  warrant  was  founded  was  not  put  in 
evidence. 

Heldy  that,  in  the  absence  of  the  information,  the  warrant  was  not  legal  evidence  that 
the  proceedings  had  been  commenced  within  the  time  limited. 
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Case. 


1864.  Ginting  in  the  county  of  Oloucester  by  night  (that  is 
Faekbr*8  to  say)  about  the  hour  of  eleven  in  the  night  of  the 
said  26th  day  of  January  in  the  year  aforesaid  unlaw- 
fully together  did  enter  into  and  then  and  there  were 
in  certain  land  there  situated  in  the  occupation  of 
Isabella  Talbot  and  another  with  the  intent  and  fpr  the 
purpose  of  then  and  there  by  night  as  aforesaid  illegally 
taking  and  destroying  game  and  rabbits  there  the  said 
Henry  Parker  and  Thomas  Smith  and  the  said  other 
persons  being  then  and  there  by  night  as  aforesaid  and 
at  the  time  when  they  were  so  together  entered  and 
were  in  the  said  land  as  aforesaid  armed  with  guns  and 
bludgeons  against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  our  said 
lady  the  Queen  her  Crown  and  dignity. 

The  second  count  did  not  materially  vary.  The 
evidence  shewed  that  the  offence  was,  in  fact,  com- 
mitted on  the  26th  January^  1861,  and,  to  prove  that 
proceedings  were  commenced  within  the  time  required 
by  the  4th  section  of  the  statute,  viz.,  twelve  months 
from  the  time  of  the  offence,  the  warrant  under  which 
the  prisoners  were  apprehended  was  put  in  evidence, 
dated  February  5th,  1861.  The  following  is  a  copy  of 
the  same : — 

To  the  constables  of  the  Gloucestershire  constabulary 
force,  and  to  all  other  peace  officers  of  the  said  county 
of  Gloucester.  Whereas  information  hath  this  day 
been  laid  before  the  undersigned,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of 
Gloucester^  by  Richard  Fluckj  of  Temple  Ginting  in  the 
said  county,  gamekeeper,  for  that  Thomas  Smith  and 
Henry  Parker^  of  Chipping  Campden,  labourers,  on 
the  26th  January^  1861,  at  Temple  Ginting  aforesaid, 
together  with  divers  other  persons  unknown,  to  the 
number  of  three  or  more  together,  about  the  hour  of 
eleven  in  the  night  of  the  same  day,  three  being  then 
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respectively  armed  with  a  gun,  did  then  together  un-  1864. 
lawfully  enter  a  certain  close  of  land  then  in  the  Parker's 
occupation  of  the  Misses  Isabella  and  Jane  Elizabeth  ^^**®- 
Talbot  there  situate,  and  were  then  by  night  as  afore- 
said and  armed  as  aforesaid  in  the  said  land  for  the 
purpose  therein  of  taking  an^  destroying  game,  con- 
trary to  law,  and  oath  being  now  made  before  me 
substantiating  the  matter  of  such  information ;  these 
are  therefore  to  command  you  in  Her  Majesty's  name 
forthwith  to  apprehend  the  said  Thomas  Smith  and 
Henry  Parker^  and  bring  them  before  some  one  or 
more  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county,  to  answer  to  the  said  information, 
and  to  be  further  dealt  with  according  to  law.  Given 
under  my  hand  and  seal,  the  5th  day  of  February^  in 
the  year  of  our  Lord  1861,  at  Sudiey  Castle^  in  the 
said  county.     John  C.  Dent,     (l.s.) 

It  was  proved  that  Mr.  John  C.  Dent  was,  when 
he  signed  the  warrant,  a  magistrate  for  the  county. 

No  information  was  given  in  evidence ;  and  the 
respective  arrests  took  place,  of  Smitii  on  the  27th 
Aovembivj  1862,  and  of  Parker  on  the  14th  January^ 
1864. 

The  counsel  for  the  prisoners  objected : 

First,  that  the  warrant,  without  the  information, 
was  no  legal  evidence  that  proceedings  were  com- 
menced within  twelve  months  as  required  by  the 
statute : 

And,  secondly,  that  the  present  indictment  was 
defective  for  not  containing  an  allegation  that  such 
proceedings  were  in  fact  taken. 

I  overruled  both  objections,  but  reserved  the  points 
for  the  Court  of  Criminal  Appeal. 

The  prisoners  were  convicted  and  sentenced. 

If  the  Court  should  be  of  opinion  that  the  warrant, 
without  the  information,  is  not  sufficient  evidence  of 

VOL.  I.  L  L  L.  &  c. 
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1864.      the  commencement  of  the  proceedings,  or  that  the 
Parkbk's    indictment  is  defective  for  the  cause  above  stated,  in 
^^^'       either  case  a  verdict  of  Not  Guilty  is  to  be  entered. 

This  case  was  argued,  on  the  30th  of  Aprils  1864, 
before  Pollock  C.  B.,,  Blackburn  J.,  Keating  J., 
Mellob  J.  and  Piqott  B. 

Harihgton^  for  the  prisoners. — There  are  two  points 
reserved,  first,  whether  the  indictment  is  good  on  the 
face  of  it ;  and  secondly,  what  legal  evidence  is  there 
in  support  of  it.     With  reference  to  the  first  of  these, 
the  indictment  is  framed  under  sect.  9  of  the  9  Geo.  4, 
c.   69  ;  but  a   previous  section  (sect.  4)   imposes  a 
limitation  of  time  for  proceedings  under  that  Act, 
namely,  that  the  prosecution  for  every  oflfence  punish- 
able upon  summary  conviction  shall  be  commenced 
within  six  calendar  months  after  the  commission  of 
the  oflfence;  and  the   prosecution  for  every  oflTence 
punishable  upon  indictment,  or  otherwise  than  upon 
summary  conviction,  shall  be  commenced  within  twelve 
calendar  months  after  the  commission  of  such  ofience. 
Now,  in  this  case  it  appears  on  the  face  of  the  indict- 
ment that   the  offence  was  committed  on  the  26th 
January^  1861,  and  no  bill  of  indictment  was  pre- 
ferred until  Marchy  1864.     That  being  so,  the  indict- 
ment should  have  alleged,  on  the  face  of  it,  that  the 
proceedings  were  commenced  within   the  time  pre- 
scribed by  the  Act.     Hale  (a)  says,  "  If  A.  be  indicted 
of  murder  or  manslaughter,  as  well  the  day  and  place 
of  the  stroke  or  other  act  done  inducing  death,  as  of 
the  death,  must  be  exprest,  the  former,  because  the 
escheat   or  forfeiture   of  lands   relates   thereto,    the 
latter,  because  it  must  appear  that  the  death  was  within 
the  year  and  day  after  the  stroke." 

(fl)  P.  C,  vol.  2,  p.  178. 
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Mellob  J. — Without  that  allegation  it  would  not       1864. 
appear  that  a  murder  had  been  committed.  Pabkbr's 

Blackburn  J. — That  does  not  help  you,  unless  you        ^^®' 
can  prove  that  it  was  necessary  to  shew  the  date  of  the 
commencement  of  the  proceedings  on  the  face  of  the 
indictment. 

Harington, — It  is  submitted  that  on  the  face  of 
the  record  there  are  dates  shewing  that  proceedings 
were  not  commenced  within  the  proper  time  after  the 
commission  of  the  offence. 

Blackburn  J. — The  dates  shew  that  no  bill  was 
found  until  after  the  time,  but,  although  no  bill  was 
found,  yet  it  does  not  follow  that  the  proceedings 
were  not  commenced  within  the  proper  time.  I  admit 
that  the  indictment  does  not  shew  that  proceedings 
were  commenced  in  time;  but  need  it  shew  that? 

Mellor  J. — If  the  finding  of  a  bill  were  the  com- 
mencement of  proceedings,  your  argument  would  be  a 
strong  one. 

Harington. — It  is  not  contended  that  in  fact  the 
indictment  was  the  commencement  of  the  prosecution 
in  this  case;  but  upon  the  record  it  appears  to  be  so, 
and  on  the  face  of  the  record  the  prosecution  appears 
to  have  been  commenced  after  the  time,  since  there 
is  no  averment  that  it  was  commenced  within  the 
time. 

Blackburn  J. — Such  an  averment  is  not  usual. 

Harington. — It  is  very  seldom  necessary. 

Mellor  J. — But  if  the  objection  is  to  the  form  o^ 
the  indictment,  it  becomes  necessary  to  make  the 
averment  in  every  case. 

Harington. — The  cases  of  Begina  v.  Brooks  (a)  and 
Regina  v.  Austin  {h)  seem  rather  to  turn  on  points  of 
evidence;  but  in  Rex  v.  Loohup  (c)  it  was  held  that, 

(a)  1  Den.  C.  C.  217.  (&)  1  Cur.  &  K.  621. 

(c)  3  Burr.  1901. 

LL   2 
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^834.  where  the  indictment  charged  the  offence  to  have 
Pabkbb's  been  done  in  the  time  of  a  late  king,  and  yet  laid  it 
as  against  the  peace  of  the  present  king,  the  defect 
was  fatal. 

Mellor  J.^ — Archbolda  Criminal  Pleading  treats  the 
question  as  one  of  evidence  only. 

Harington. — Archhold  does  not  touch  the  case  of 
an  indictment  shewing  on  the  face  of  it  that  the  bill 
was  not  found  within  the  time  limited.. 

Mellor  J. — Why  are  we  to  presume  that  the  indict- 
ment was  the  commencement  of  the  proceedings? 

Harington. — Why  should  the  contrary  be  presumed  ? 
Primd  facie  the  indictment  is  the  commencement  of 
a  prosecution.  At  common  law  it  was  the  only  com- 
mencement. 

Mellor  J. — The  whole  question  was  discussed  in 
Regina  v.  Brooks  (a)  by  the  twelve  Judges.  It  seems 
strange  that,  if  there  were  anything  in  the  point,  it 
should  not  have  struck  any  one  of  them. 

Pollock  C.  B. — What  do  you  say  as  to  the  other 
point? 

Harington. — On  that  point  two  questions  will  arise, 
first,  was  the  prosecution  commenced  in  time;  secondly, 
if  it  was  commenced  in  time,  was  there  any  evidence 
of  that  being  so.  As  to  the  first,  in  Rex  v.  WUlace  (6), 
Regina  v.  Brooks  {a^  and  Regina  v.  Austin  (c)  the 
prisoners  were  apprehended  and  committed  before  the 
expiration  of  the  time  limited,  but  it  is  submitted  that 
the  mere  issuing  of  a  warrant  is  not  a  commencement 
of  proceedings,  unless  that  warrant  has  been  put  in 
force.  Regina  v.  Hull  (d)  is  in  point.  In  that  case  a 
warrant  for  the  defendant's  apprehension  was  granted 
immediately  after  the  commission  of  the  offence,  but  was 


(a)  1  Den.  C.  C.  217.  (c)  I  Car.  &  K.  621^ 

(b)  1  East,  P.  C.  186.  (d)  2  FoBt.  &  Fin.  16. 
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not  served,  as  the  defendant  absconded ;  and  Pollock 
C.  B.  held  that  the  issuing  of  a  warrant  without  more 
was  not  a  commencement  of  proceedings  (a). 

Blackburn  J. — Then  a  man  could  prevent  proceed- 
ings being  commenced  by  keeping  out  of  the  way. 

Harington. — There  is  no  provision  for  a  renewal  of 
a  warrant,  as  there  is  for  that  of  a  writ  or  summons,  so 
that  the  warrant  might  be  kept  hanging  over  the  defen- 
dant's head  until  all  his  witnesses  were  dead  or  out  of 
the  way. 

The  second  question  is,  was  there  any  evidence  that 
the  prosecution  was  commenced  in  time  ?  The  warrant 
was  produced  at  the  trial,  but  not  the  information, 
nor  was  it  alleged  in  the  warrant  that  the  information 
was  in  writing  as  required  by  the  statute  11  &  12 
Vict.  c.  42,  8.  8  (6).  It  does  not  appear,  therefore, 
that  any  legal  information  was  ever  laid.     If  there 


1864. 

Fabke&*s 
Case. 


(a)  Li  Regina  v.  Sndth  (ante^ 
p.  131)  it  was  held  that,  where  an 
information  had  been  laid  against 
a  bankrupt  for  not  surrendering, 
under  the  12  &  13  Vict  c.  106, 
«.  251,  and  a  warrant  had  been 
issued  for  his  apprehension,  there 
was  a  ^*  proceeding  pending"  within 
the  meaning  of  the  24  &  25  Vict, 
c.  134,  s,  230,  which  repeals  the 
12  &  13  Vict  c.  106,  8.  251,  with 
the  proviso  that  such  repeal  is  not 
to  afiect  an  J  proceeding  pendingy  or 
any  right,  &c.,  in  respect  of  any 
transaction,  act,  matter  or  thing 
done  or  existing  prior  to  or  at  the 
commencement  of  that  Act,  under 
or  bj  virtue  of  any  of  the  Acts  or 
parts  of  Acts  repealed. 

{h)  That  section  is  as  follows  \-^ 
'*And  be  it  enacted  that  in  all 
cases  where  a  charge  or  complaint 
for  any  indictable  oO'ence  shall 
be  made  before  such  justice  or  jus- 
tices as  aforesaid,  if  it  be  intended 
to  issue  a  warrant  in  the  first  in- 


stance against  the  party  or  parties 
so  charged,  an  information  and 
complaint  thereof  in  writing,  on 
the  oath  or  affirmation  of  the  in- 
formant or  of  some  witness  or 
witnesses  in  that  behalf,  shall  be 
laid  before  such  justice  or  justices: 
provided  always,  that  in  all  cases 
where  it  is  intended  to  issue  a  sum- 
mons instead  of  a  warrant  in  the 
first  instance,  it  shall  not  be  neces- 
sary that  such  information  and 
complaint  shall  be  in  writing,  or 
be  sworn  to  or  affirmed  in  manner 
aforesaid,  but  in  every  such  case 
such  information  and  complaint 
may  be  by  parol  merely,  and  with* 
out  any  oath  or  affirmation  whatso* 
ever  to  support  or  substantiate  the 
same :  provided  also,  that  no  objec- 
tion shall  be  taken  or  allowed  to 
any  such  information  or  complaint 
for  any  alleged  defect  therein  in 
substance  or  in  form,  or  for  any 
variance  between  it  and  the  evi- 
dence adduced  on  the  part  of  the 
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was  one,  it  ought  to  have  been  produced  at  the  trial. 
In  Regina  v.  Massey  (a)  an  indictment  under  the 
Bankruptcy  Act,  1849,  was  held  bad  because,  though 
it  alleged  on  the  face  of  it  that  the  prisoner  was  ad- 
judged a  bankrupt  on  his  own  petition,  it  omitted  to 
aver  that  the  petition  was  preceded  by  a  declaration  of 
insolvency.  Either,  therefore,  the  information  should 
have  been  produced,  or  it  should  have  appeared  from 
the  warrant  that  it  was  grounded  upon  an  information 
in  writing. 

No  counsel  appeared  on  behalf  of  the  Crown. 


Pollock  C.  B. — ^We  are  all  of  opinion  that  the  infor- 
mation should  have  been  given  in  evidence,  and,  as 
this  was  not  done,  the  conviction  must  be  quashed. 

Conviction  quashed. 


prosecution  before  the  justice  or 
justices  who  shall  take  the  exa- 
mination of  the  witnesses  in  that 


behalf,  as  hereinafter  mentioned.** 

(a)  Ante,  p.  206 ;  S.  C.  32  L.  J., 
M.  C.  21. 


1864 


EEGINA  V.  JOHN  GLOVER. 


The  following  case  was  stated  by  the  Chairman  of 
Quarter  Sessions  for  the  county  of  Oxford, 

Easter  Sessions,  1864.]    Oxfordshire.    At  the  Gene- 


The  under* 

bailiff  of  a 

County 

Court  was 

convicted  of 

embezzling 

some  money  which  he  had  levied  under  process  of  the  Court.    He  was  indicted  as  the 

servant  of  the  hisrh  bailiff,  to  whom  the  money  embezzled  was  alleged  to  belong, 

By  the  9  &  10  Vict  c,  95,  $,  31,  the  high  bailiff  may  appoint  and  dismiss  the  under- 
bailiffs ;  and  by  sect.  33  he  is  made  responsible  for  their  acts  and  defaults.  By  R.  31  of 
the  County  Court  Rules  the  under-biuliff  is  to  pay  over  all  the  money  he  levies  to  the 
Registrar. 

HeUy  that  the  money  was  not  the  property  of  the  high  bailiff,  and  that,  therefore,  the 
conviction  was  wrong. 
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ral  Quarter  Sessions  of  the  Peace  of  our  sovereign       1864. 
lady  the  Queen,  holden  at  Oxford^  in  and  for  the     Glovbh^s 
county  of  Oxford^  on  Monday^  the  4th  of  April^  1864, 
John  Glover  was  tried  for  embezzlement. 

The  indictment  contained  three  counts. 

The  first  count  charged  that,  on  the  8rd  of  Septem- 
ber^ 1863,  the  prisoner,  being  then  employed  as  servant 
to  the  prosecutor,  did,  by  virtue  of  such  his  employ- 
ment, then  and  whilst  he  was  so  employed,  receive  and 
take  into  his  possession  certain  money  to  the  amount 
of  12^.  3(f.  for  and  in  the  name  and  on  account  of  the 
prosecutor,  his  master,  and  did  then  fraudulently 
embezzle  the  said  money;  And  that  the  prisoner  did 
feloniously  steal,  take  and  carry  away  the  said  money, 
the  property  of  the  prosecutor,  from  him,  his  master 
as  aforesaid,  against  the  form  of  the  statute,  &c. 

The  second  count  charged  that  the  prisoner,  after- 
wards and  within  six  calendar  months,  &c.,  to  wit,  on 
the  1st  of  October^  1863,  being  then  servant  to  the 
prosecutor,  embezzled  1/.  1^.  2cf.  (as  in  the  first  count). 

And  the  third  count  charged  a  similar  embezzle-* 
ment  of  3?.  6^.  M.  on  the  11th  of  October,  1863. 

The  prisoner  pleaded  to  the  indictment  generally. 
Not  Guilty.  On  the  trial  the  jury  found  him  guilty; 
but  the  justices  of  the  peace  before  whom  the  case  was 
tried  reserved,  for  the  consideration  of  the  Justices  of 
either  Bench  and  Barons  of  the  Exchequer,  the  fol- 
lowing question  of  law  which  arose  on  the  trial;  and 
judgment  was  postponed,  and  the  prisoner  discharged 
on  recognizance  of  bail  to  appear  and  receive  judg- 
ment; that  is  to  say: — 

Whether  the  prisoner  was  the  servant  of  the  prose- 
cutor within  the  provisions  of  the  24  &  25  Vict.  c.  96, 
88.  68  &  71. 

The  evidence  was  as  follows :  — 

That  the  prosecutor,  being  high  bailifi^of  the  Witney 
County  Courr,  appointed  the  prisoner  (by  the  allow- 
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1864.  ance  of  the  Judge  of  the  Court  and  under  the  provisions 
Gloveb'8  of  the  9  &  10  Vict.  c.  95,  s.  31,)  to  be  one  of  the 
^**®-  bailiffs  to  assist  the  high  bailiff;  that  the  prisoner  in 
his  official  capacity  received  the  three  sums  mentioned 
in  the  indictment,  being  the  amounts  of  three  levies 
received  by  virtue  of  processes  issued  out  of  the  Court, 
and  that  he  neglected  to  pay  over  the  amounts  to  the 
Registrar  of  the  Court,  but  embezzled  them ;  and  that, 
consequently,  the  prosecutor  was  held  responsible  to 
the  County  Court. 

By  virtue  of  sect.  31  of  the  last-named  Act,  the  high 
bailiff  may  at  his  pleasure  dismiss  a  bailiff,  and  the 
prosecutor  had  in  this  case  (subsequently  to  the 
appropriation  of  the  three  sums  of  money)  dismissed 
the  prisoner.  And  every  bailiff  so  appointed  may  also 
be  suspended  or  dismissed  by  the  Judge.  And  by 
sect.  33,  the  high  bailiff  is  entitled  to  receive  all  fees 
and  sums  of  money  allowed  by  the  Act  in  the  name  of 
fees  payable  to  the  bailiff,  out  of  which  the  high  bailiff 
is  to  provide  for  the  execution  of  the  duties  for  which 
such  fees  are  allowed,  and  for  the  payment  of  the  assis- 
tant bailiffs  according  to  a  scale;  and  the  high  bailiff 
is  to  be  responsible  for  all  the  acts  and  defaults  of  him- 
self and  of  the  bailiffs  appointed  to  assist  him,  in  like 
manner  as  the  sheriff  of  any  county  in  England  is 
responsible  for  the  acts  and  defaults  of  himself  and 
his  officers. 

Rule  31  of  the  Statutory  Rules  of  Practice  of  the 
Court  is  as  follows : — 

Every  bailiff  levying  or  receiving  any  money  by 
virtue  of  any  process  issuing  out  of  the  Court  of 
which  he  is  bailiff  shall,  within  twenty-four  hours 
from  the  receipt  thereof, .pay  over  the  same  to  the 
Registrar  of  such  Court,  and  shall  file  such  process, 
and  retain  the  same  in  his  custody. 

Although  the  prosecutor  was  answerable  for  the 
acts  of  the  prisoner,  and  for  all  moneys  not  paid  into 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  469 

Court  by  hira,  yet,  as  the  suras  in  question  ought,       1864. 
under  the  above  rule,  to  have  been  paid  to  the  Regis-      Glovbb*8 
trar  of  the  Court,  the  question  arose  whether  the        ^*^®* 
prisoner  was,  in  law,  the  servant  of  the  prosecutor  as 
laid  in  the  indictment. 

The  9  &  10  Vict.  c.  95,  s.  116,  provides  that,  if  any 
bailiff  of  the  Court  shall  be  charged  with  not  duly 
paying  or  accounting  for  any  money  levied  by  hira 
under  the  authority  of  that  Act,  it  shall  be  lawful  for 
the  Judge  to  inquire  into  such  matter  in  a  summary 
way,  and  for  that  purpose  to  summon  and  enforce  the 
attendance  of  all  necessary  parties  in  like  manner  as 
the  attendance  of  witnesses  in  any  case  may  be  en- 
forrjed,  and  to  make  such  order  thereupon  for  the  due 
payment  of  any  money  so  levied  as  aforesaid,  and  for 
the  payment  of  such  damages  and  costs,  as  he  shall 
think  just;  and  also,  if  he  shall  think  fit,  to  impose 
such  fine  upon  the  bailiff,  not  exceeding  10?.  for  each 
offence,  as  he  shall  deem  adequate ;  and  in  default  of 
payment  of  any  money  so  ordered  to  be  paid,  payment 
of  the  same  may  be  enforced  by  such  ways  and  means 
as  are  therein  provided  for  enforcing  a  judgment 
recovered  in  the  said  Court. 

This  case  was  argued,  on  the  4th  of  JunCj  1864, 
before  Cockburn  C.  J.,  Williams  J.,  Martin  B., 
Crompton  J.  and  Bramwell  B. 

No  counsel  appeared  for  the  prisoner. 
Sleigh^  for  the  Crown. — All  the  elements  of  servi- 
tude exist  in  this  case ;  and  the  fact  that  a  penalty  is 
imposed  on  bailiffs  and  other  ofiicers  by  sect.  116  of  the 
9  &  10  Vict.  c.  95,  for  misconduct,  does  in  no  way  bar 
an  indictment  for  felony.  That  section,  it  is  sub- 
mitted, has  reference  to  defaults  arising  out  of  negli- 
gence and  carelessness  short  of  a  felonious  appropria- 
tion, but  has  no  reference  to  a  felony.     By  section  31 
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of  the  9  &  10  Vict.  c.  95  (a),  the  high  bailiff  is  not 
only  empowered  to  appoint  under-bailiffs  to  assist  him, 
but  can  dismiss  them  at  his  pleasure. 

CocKBUBN  C.  J. — The  prisoner  was  the  servant  of 
the  Court,  and  was  bound  to  pay  all  moneys  he  received 
to  the  Registrar  of  the  Court.  This  was  not  the  money 
of  the  high  bailiff. 

Sleigh The  high  bailiff  was  answerable  for  the 

money;  and  the  under-bailiff  merely  paid  it  to  the 
registrar  as  the  servant  of  the  high  bailiff.  The 
prisoner  was  bound  to  obey  the  orders  of  the  high 
bailiff. 


CocKBURN  C.  J. — The  prisoner  was  bound  to  ^ay 
over  all  the  moneys  he  received  to  the  Registrar  of  the 
Court.  These  moneys  were  the  property  of  the  Regis- 
trar and  not  of  the  high  bailiff.  All  the  elements  of 
embezzlement  are  absent. 

The  other  learned  Judges  concurred. 

Conviction  quashed. 


(a)  That  section  enacts,  **  That 
for  every  such  Court  there  shall 
be  one  or  more  high  bailiffs,  whom 
the  Judge  shall  be  empowered  bj 
order  of  Court  to  appoint,  and,  in 
case  of  inability  or  misbehaviour, 
to  remove  by  a  like  order;  and 
every  such  high  bailiff  shall  be 
empowered,  subject  to  the  restric- 
tions hereinafter  contained,  by  any 
writing  under  his  hand,  to  appoint 


a  sufficient  number  of  able  and  fit 
persons,  not  exceeding  such  number 
as  shall  be  from  time  to  time  allowed 
by  the  Judge,  to  be  bailiffs,  to  assist 
the  said  high  bailiff,  and  at  his 
pleasure  to  dismiss  all  or  any  of 
them,  and  appoint  others  in  their 
stead;  and  every  bailiff  so  appointed 
may  also  be  suspended  or  dismissed 
by  the  Judge.** 
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REGINA  V.  COLLINS  and  Others.  1864. 


The  following  case  wa&  reserved  by  the  Deputy  There  can 
Assistant  Judge  of  the  Middlesex  Sessions.  attempt  to 

The  prisoners  were  tried  before  me  at  the  Middlesex  «>mm»*  a» 
Sessions    on    an   indictment  which  stated  that  they  there  is  such 
unlawfully  did  attempt  to  commit  a  certain  felony,  ^!^un?n^* 
that  is  to  say,  that  they  did  then  put  and  place  one  *®"7P*®*H 
of  the  hands  of  each  of  them  into  the  gown  pocket  in  the  com. 
of  a  certain  woman  whose  name  is  to  the  jurors  un-  ^f '^^.^^ 
known,  with  intent  the  property  of  the  said  woman,     The  pri- 
in  the  said  gown  pocket  then  being,  from  the  person  indicted  for 
of  the  said  woman  to  steal,  &c.  UlS'I?^*^ 

7  commit  a 

The  evidence  shewed  clearly  that  one  of  the  pri-  felony  by 
soners  put  his  hand  into  the  gown  pocket  of  a  lady,  Eandlnto'* 
and  that  the  others  were  all  concerned  in  the  transac-  ^[!^^^ 
tion.    The  witness  who  proved  the  case  said,  on  cross-  to  steal  the 
examination,  that  he  asked  the  lady  if  she  had  lost  S^^^'^aid 
anything,  and  she  said,  "  No."  g^jj^*  ^^^^ 

For  the  defence  it  was  contended  that  to  put  a  hand  evidence 
mto  an  empty  pocket  was  not  an  attempt  to  commit  ^^s  seen 
a  felony,  and  that,  as  it  was  not  proved  aflBirmatively  ^  P^*  *j^ 
that  there  was  any  property  in  the  pocket  at  the  time,  a  woman's 
it  must  be  taken  that  there  was  not;  and,  as  larceny  there* was  no 
was  the  stealing  of  some  chattel,  if  there  was  not  any  proof  ^^^^ 

there  was 

chattel  to  be  stolen,  putting  the  hand  in  the  pocket  anything  in 
could  not  be  considered  as  a  step  towards  the  comple-  ^^^^^  that, 
tion  of  the  offence.  ontheas- 

I  declined  to  stop  the  case  upon  this  objection ;  but,  that  there 
as  such  cases  are  of  frequent  occurrence,  I  thought  it  ^"he  pocket, 

the  pnsoner 
could  not  be  conyicted  of  the  attempt  charged. 


/ 


/ 
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1864.       right  that  the  point  should  be  determined  by  the  au- 
CoLLiNs's     thority  of  the  Court  of  Criminal  Appeal. 

The  jury  found  all  the  prisoners  guilty;  and  the 
question  upon  which  the  opinion  of  your  Lordships  is 
respectfully  requested  is,  whether  under  the  circum- 
stances the  verdict  is  sustainable  in  point  of  law. 
The  prisoners  are  in  custody  awaiting  sentence. 

This  case  was  argued,  on  the  4th  of  June^  1864, 
before  Cockburn  C.  J.,  Williams  J.,  Martin  B., 
Crompton  J.  and  Bramwell  B. 

Poland^  for  the  prisoners. — There  is  no  doubt  that 
the  prisoners  would  be  punishable  under  the  Vagrant 
Acts  as  suspected  persons  frequenting  a  street  with 
intent  to  commit  felony  (a);  but  the  offence  laid  in 
the  indictment  is  not  made  out ;  for  there  was  no 
property  in  the  lady*s  pocket. 

Martin  B. — It  never  was  proved  that  there  was  no 
property  there. 

Crompton  J. — It  is  important  to  notice  how  the 
indictment  was  framed.  The  prisoners  are  charged 
with  putting  their  hands  into  the  pocket  "  with  intent 
the  property  of  the  said  woman,  in  the  said  gown 
pocket  then  heing^  from  the  person  of  the  said  woman 
to  steal." 

Poland. — In  Regina  v.  M^Pherson  (b)  the  prisoner 
was  indicted  for  breaking  and  entering  a  dwelling- 
house  and  stealing  therein  certain  goods,  specified  in 
the  indictment,  the  property  of  the  prosecutor.  At 
the  time  of  the  breaking  and  entering,  the  goods 
specified  were  not  in  the  house,  but  there  were  other 
goods  there,  the  property  of  the  prosecutor.  The 
jury  acquitted  the  prisoner  of  the  felony  charged,  but 
found  him  guilty  of  breaking  and  entering  the  dwelling- 

(fl)  See  the  5  Geo.  4,  c.  83,  s.  4.  (5)  Dears.  &  B.  C.  C.  197. 
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house  of  the  prosecutor  and  attempting  to  steal  his  1864 
goods  therein.  This  Court,  however,  held  that  the  Collins's 
conviction  was  wrong,  as  there  was  no  attempt  to  ^^®' 
commit  the  *'  felony  charged"  within  the  meaning  of 
the  14  &  15  Vict  c.  100,  s.  9.  In  the  course  of  the 
argument  of  that  case  Bramwell  B.  says  (a),  '*  The 
argument  that  a  man  putting  his  hand  into  an 
empty  pocket  might  be  convicted  of  attempting 
to  steal  appeared  to  me  at  first  plausible;  but  sup- 
pose a  man,  believing  a  block  of  wood  to  be  a  man 
who  was  his  deadly  enemy,  struck  it  a  blow  inten- 
ding to  murder,  could  he  be  convicted  of  attempting 
to  murder  the  man  he  took  it  to  be?"  Again  Cock- 
burn  C.  J.,  in  delivering  judgment  says  (6),  "The 
word  *  attempt'  clearly  conveys  with  it  the  idea  that, 
if  the  attempt  had  succeeded,  the  offence  charged  would 
have  been  committed,  and  therefore  the  prisoner  might 
have  been  convicted,  if  the  things  mentioned  in  the 
indictment  or  any  of  them  had  been  there ;  but  attempt- 
ing to  commit  a  felony  is  clearly  distinguishable  from 
intending  to  commit  it."  This  case  is  the  same,  and 
it  is  submitted  there  is  a  clear  distinction  between  the 
intent  to  steal  (for  which  the  prisoners  were  punish- 
able under  the  Vagrant  Act)  and  an  attempt  to  steal. 
If  the  goods  had  not  been  specified  as  "  in  the  said 
gown  pocket  then  being,"  an  indictment  might  perhaps 
have  been  framed  which  would  have  been  supported 
by  the  evidence. 

Bramwell  B. — Did  not  the  prisoner  furnish  evidence 
against  himself  by  putting  his  hand  into  the  pocket? 
Can  you  not  infer  something  from  that? 

Poland. — It  was  a  mere  voyage  of  discovery.  As 
in  the  case  of  the  log  of  wood,  an  intent  to  murder 
would  not  be  an  attempt  to  murder;  so,  in  the  case  of 
an  empty  pocket,  an  intent  to  steal  would  not  amount 

(a)  Dears.  &  B.  C.  C.  at  p.  201.  (h)  Ibid.,  p.  202. 
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Ca^e. 


1864.  to  an  attempt  to  steal.  In  Rea  v.  Scudder  (a)  on  an 
CoLLiKs's  indictment  for  administering  a  drug  to  a  woman  to 
procure  abortion,  she  not  being  quick  with  child^  it 
appeared  from  the  evidence  that  the  woman  was  not 
with  child  at  all;  whereupon  it  was  held  by  the  twelve 
Judges  that  the  conviction  was  wrong,  although  it  was 
proved  that  the  prisoner  thought  she  was  with  child, 
and  gave  her  the  drug  with  intent  to  destroy  the  child. 

CocKBURN  C.  J. — The  prisoner  had  a  double  pur- 
pose, first,  to  ascertain  whether  there  was  anything  in 
the  pocket ;  secondly,  to  take  it  if  there  was. 

Martin  B. — He  attempted  to  steal  something,  but 
was  foiled  because  there  was  nothing. 

Metcalfe^  for  the  Crown. — When  an  intent  is  shewn, 
any  osertjct  coupled^therewith  will  amount  to  an 
attempt.  There  would  be  no  such  overt  act  in  shooting 
at  a  log;  it  would  be  altogether  a  mistake.  This  case 
would  be  more  like  shooting  at  a  person  in  chain-armour. 

CocKBURN  0.  J. — No;  this  case  would  have  resem- 
bled shooting  at  a  man  in  chain-armour,  if  there  had 
been  a  purae  tied  in  the  lady's  pocket.  There  must 
I  be  an  attempt  which,  if  successful,  constitutes  the  full 
\offence.  Suppose  a  man  were  to  go  into  a  house  with- 
out breaking  and  entering  it,  with  intent  to  steal,  and 
were  to  find  the  house  empty,  could  he  be  convicted? 

Metcalfe. — It  is  submitted  that  he  could  be,  if  it  were 
a  place  where  goods  were  usually  deposited. 

Crompton  J. — Suppose  a  man  were  to  buy  a  pistol 
with  intent  to  rob  and  murder  another  in  a  lane,  and 
the  man  who  was  to  be  murdered  never  came,  the 
intent  would  not  be  enough  without  the  attempt. 

CocKBURN  C.  J We  are  of  opinion  that  this  con- 
viction cannot  be  supported,  and  in  so  holding  it.  is 
necessary  to  observe  that,  from  the  case  submitted  to 

(a)  3  Car.  &  P.  605 ;  S.  C.  of  the  sUtute  U  now  altered.  See 
1  Moo.  C.  C.  216.    The  langxiage      the  24  &  25  Vict.  c.  100,  *.  58. 


Digitized  by  VjOOQ IC 


i: 


CROWN  CASES  RESERVED. 


476 


us,  the  question  of  whether  there  was  anything  in  the 
pocket  of  the  woman  which  might  have  been  the  sub- 
ject of  larceny  if  the  prisoner  had  not  been  interrupted, 
does  not  appear  to  have  been  left  to  the  jury.  The 
question  we  are  asked  seems  to  be  whether  an  attempt  at 
larceny  can  be  committed  by  a  person  putting  his  hand 
into  another's  pocket  for  the  purpose  of  committing  a 
larceny,  there  being  at  the  time  nothing  in  the  pocket. 
Now,  we  are  far  from  saying  that,  if  the  question 
whether  there  was  anything  in  the  pocket  had  been 
laid  before  the  jury,  there  was  not  evidence  upon  which 
they  might  have  found  in  the  aflBrmative;  but,  that 
question  not  having  been  put,  we  are  of  opinion  that, 
assuming  the  fact  to  he  that  there  was  nothing  in  the 
pocket  of  the  woman,  the  offence  could  not  be  com- 
mitted. The  question  might  have  been  submitted  to 
the  jury,  and  they  might  have  found  that  there  was 
something  in  the  woman's  pocket,  but,  that  not  having 
been  done,  the  conviction  cannot  be  sustained. 

Conviction  quashed  (a). 


1864. 

Collin  s*8 
Case. 


(a)  In  Regma  ▼.  Cheeseman  (ante^ 
p.  145)  Bjlackbubn  J.  bejs,  **If  the 
actual  transaction  has  commenced 
"which  would  have  ended  in  the  crime 
if  not  interrupted,  there  is  clearly 
an  attempt  to  commit  the  crime.*' 
In  Rex  y.  Carr  (Russ.  &  R.  377) 
the  prisoner  waa  indicted  for  at- 
tempting to  discharge  a  loaded 
blunderbuss  at  J*.  jS^.  The  jurj  found 
him  guiltjr,  but  added  that  the 
blunderbuss  was  not  primed  at  the 
time  when  the  prisoner  drew  the 
trigger.  The  case  was  reserred  for 
the  opinion  of  the  Judges,  a  majority 
of  whom  considered  that  the  verdict 
of  the  jury  was  equivalent  to  a  find- 
ing by  them  that  the  blunderbuss 
waft  flot  so  loaded  as  to  be  capable  of 
doing  mischief  by  having  the  trigger 


drawn ;  and,  if  such  was  the  case, 
they  were  of  opinion,  in  point  of  law, 
that  it  was  not  loaded  within  the 
meaning  of  the  statute.  In  Rex  v. 
Harris  (5Car.  &*F.  159),  where 
the  prisoner  was  indicted  for  attemp- 
ting to  discharge  a  loaded  pistol  at 
W.,  Patteson  J.  directed  the  jury 
that,  if  the  touch-hole  of  the  pistol 
was  plugged  so  that  it  could  not  by 
possibility  do  mischief,  the  pistol 
was  not  loaded,  and  the  prisoner 
ought  to  be  acquitted.  In  the  last 
two  cases  the  point  turned  upon  the 
meaning  of  the  word  *'  loaded  '*  in 
the  statutes  upon  which  the  indict- 
ments were  framed ;  and  the  ques- 
tion whether  the  facts  of  either 
case  amounted  to  an  attempt  was 
not  discussed. 
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1864. 


KEGINA  V.  GEOKGE  BULMER. 


The  prisoner 
waa  tried 
upon  an  in- 
dictment 
which 

charged  him 
with  obtain- 
ing H  mare 
by  falsely 
pretending 
that  he  was 
the  servant  of 
A,     In  fact 
the  prisoner 
8o  pretended 
in  the  first 
instance ; 
but,  upon 
the  prosecu- 
tor confound- 
ing A.  with 
J3.,  the  pri- 
soner availed 
himself  of 
the  mistake 
to  obtain  the 
mare,  which 
the  prosecu- 
tor parted 
witn  in  the 
belief  that 
the  prisoner 
was  the  ser- 
vant of  B, 

Held,  that 
the  evidence 
did  not 
support  the 
indictment. 


The  following  case  was  stated  by  the  Recorder  of 
Newcastle-upon-  Tyne. 

The  prisoner  was  tried  before  me,  at  the  last  General 
Quarter  Sessions  for  the  town  and  county  oiNewcasUe- 
upon-Tyne^  on  a  charge  of  obtaining  a  horse  by  false 
pretences.     The  indictment  ran  as  follows : — 

Newcastle-upon-Tyne  to  wit.]  The  jurors  for  our 
lady  the  Queen  upon  their  oath  present  that  George 
Buhner  on  the  30th  day  oi  March  in  the  year  of  our 
Lord  1864  unlawfully  knowingly  and  designedly  did 
falsely  pretend  to  one  James  Henderson  the  younger 
that  the  said  George  Bulmer  was  the  servant  of  one 
William  Hardm.an  oiSiickley  in  the  county  of  Northum- 
berland (the  said  William  Hardman  then  and  long 
before  being  well  known  to  the  said  James  Henderson 
the  younger)  and  that  the  said  George  Bulmer  was 
then  sent  by  the  said  William  Hardman  to  buy  a  horse 
for  the  said  William  Hardman  by  means  of  which  said 
false  pretences  the  said  George  Btdmer  did  then  unlaw- 
fully obtain  from  the  said  James  Henderson  the  younger 
a  certain  horse  with  intent  thereby  then  to  defraud 
whereas  in  truth  and  in  fact  the  said  George  Btdmer 
was  not  then  the  servant  of  the  said  William  Hardman 
and  whereas  in  truth  and  in  fact  the  said  George 
Bulmer  was  not  then  or  at  any  other  time  sent  by  the 
said  William  Hardman  to  buy  a  horse  for  the  said 
William  Hardman  to  the  great  damage  and  deception 
of  the  said  James  Henderson  the  younger  to  the  evil 
example  of  all  others  in  the  like  case  offending  agaiast 
the  form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  lady  the  Queen  her  crown 
and  dignity. 
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The  following  are  the  principal  facts  that  were       1864. 
proved  in  evidence : — James  Henderson  of  Denton  Bum    bulmeb^s 
had  a  mare  for  sale  at  the  horse  fair  in  Newcastle^  on       ^^®- 
Wednesday,  March  30th.  The  prisoner  went  up  to  him, 
and  asked  if  the  mare  was  for  sale.    **  Yes."     "  What 
price?"  "  12/."  "  Where  do  you  come  from  ?"  "  Denton 
Bum.^^   "  The  same  place/'  said  the  prisoner,  "that  my 
governor  is  from."     "  Who  is  he  ?  *'     "  Mr.  Hardman; 
he  lives  at  SticMey  Farm''     "  What  does  your  master 
want  her  for?  "     **  To  drive  in  a  waggonette  and  ride 
occasionally." 

Henderson  knew  no  person  of  the  name  of  JJarc/man 
of  SticUey  Farm;  but  he  had  known  very  well  a  gentle- 
man named  Sarrfin^  who  had  lived  some  time  previously 
at  Benwell  Lodge^  about  ten  miles  from  Stickley. 

Henderson  and  the  prisoner  then  went  into  the  Sun 
Inn^  where  Henderson's  father  joined  them.  Hender- 
son said  to  his  father,  "  I  am  going  to  sell  a  horse  to 
Mr.  Harding  of  Benwell  Lodge ;"  upon  which  his  father 
remarked  to  the  prisoner,  "  He  does  not  live  there 
now.".  "No,"  said  the  prisoner,  "he  lives  now  at 
Stickley  Farm^  "How  long  is  it  since  he  went 
there?"  The  prisoner  turned  about,  gave  a  bow  of 
his  head  and  no  answer. 

After  some  bargaining,  during  which  the  prisoner 
expressed  his  great  wish  that  his  master  should  see  the 
mare,  Henderson  agreed  to  take  11.  for  "  the  loss  of  the 
fair;"  and  it  was  arranged  that  the  prisoner  should 
take  the  mare  hotae  to  his  master,  and  meet  Henderson 
next  day  at  the  Sun  Inn  to  pay  the  agreed  price,  viz., 
12/.  The  prisoner,  according  to  Henderson^  then  said, 
"  You  must  give  me  a  note  of  the  price  for  my  master 
to  see."  To  xKis  Henderson  agreed ;  and  he  wrote  out 
and  signed  the  following  memorandum  which  the 
prisoner  dictated : — "  George  Bvlmer^  bought  of  Jam£s 
Henderson  a  brown  horse  for  the  sum  of  12/.,  to  be 

VOL.  I.  MM  L.  &  c. 
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1864.  paid  at  the  Sun  Lin  at  eleven  o'clock  on  March  31st. 
Ibulmeb's  James  Henderson^  butcher,  Denton  Bum.^*  The  pri- 
^**®-  Boner  then  paid  Henderson  1/.,  and  the  mare  was  handed 
over  to  him. 

Henderson  was  pressed,  upon  cross-examination,  as 
to  whether  this  1/.  was  not  paid  on  account  of  the 
purchase-money;  but  he  positively  swore  that  the  1/. 
was  paid  as  the  consideration  for  his  giving  up  the 
chance  of  a  better  price  at  the  fair.  In  answer  to 
further  questions  he  said  that,  if  the  prisoner  had  met 
him  at  the  Sun  Inn,  and  paid  the  money  next  day,  it 
would  have  been  all  right ;  but  he  added  that  he  never 
would  have  parted  with  the  mare  at  all,  or  accepted 
the  1/.,  or  signed  the  memorandum,  or  agreed  to  meet 
at  the  inn,  but  in  the  belief  that  the  prisoner  was  the 
servant  of  Mr.  Harding^  late  of  Benwell  Lodge,  and 
was  purchasing  the  mare  for  his  master. 

Mr,  Hardman  of  SiicJdey  Farm  was  called,  and 
proved  the  prisoner  was  not  his  servant  or  in  any  way 
authorized  by  him  to  buy  the  mare,  and  that  the 
prisoner  lived  a  mile  and  a  half  from  his  farm.  It 
was  proved  that  there  was  no  other  Hardman  or 
Harding. 9X  SticMey,  and  that  Mr.  Harding  oi Benwell 
Lodge  did  not  reside  at  or  near  SiicJdey  Farm. 

A  few  hours  later  on  the  same  evening,  March  30th, 
the  prisoner  sold  the  mare  in  the  fair  for  6/.,  having 
first  asked  9/.  for  her.  She  was  resold  for  8/.  12^.  6(f. 
the  same  night,  and  next  day  was  offered  to  Henderson 
himself  by  a  third  owner  for  16/. 

The  prisoner  never  appeared  at  the  Sun  Inn,  and 
on  the  Friday,  April  1st,  was  taken  into  custody.  On 
the  warrant  being  read«  which  charged  him  with 
obtaining  a  horse  by  false  pretences  from  James  Hen- 
derson, he  said,  "  Is  that  all?"  and  afterwards  added 
that  he  bought  the  horse,  producing  the  document 
above  mentioned  as  a  voucher  for  his  statement. 
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Caae. 


At  the  close  of  the  case  for  the  prosecution,  Mr.       1864. 
Blackwelly  the  counsel  for  the  prisoner,  submitted  to    Buuieb*8 
me : — 

Istly.  That,  looking  to  the  memorandum  signed  by 
the  prisoner,  to  the  payment  of  the  1/.,  and  to  the 
admission  of  the  prosecutor  that  it  would  have  been 
all  right  if  the  prisoner  had  met  him  at  the  inn  and 
paid  the  money,  the  evidence  shewed  that  the  prose- 
cutor had  sold  the  mare  to  the  prisoner,  and,  having 
taken  the  risk  of  parting  with  her  on  the  understand- 
ing that  the  price  should  be  paid  next  day,  there  was 
no  case  to  go  to  the  jury.  He  referred  to  Bex  v. 
Dale  (a). 

2ndly.  That  the  evidence  did  not  support  the  false 
pretences  as  laid  in  the  indictment,  inasmuch  as  the 
prosecutor  admitted  he  parted  with  the  mare  in  the 
belief  that  the  prisoner  was  the  servant  of  Mr.  Hard* 
ing  of  Benwell  Lodge^  whereas  the  pretence  proved 
was  that  he  was  the  servant  of  Mr.  Harding  of  Stickley 
Farm,  and  the  innuendo  as  to  the  said  William  Hard- 
man  being  very  well  known  to  the  prosecutor  was,  in 
fact,  disproved. 

I  overruled  both  objections,  holding,  as  to  the  first, 
that  it  was  a  question  for  the  jury  whether  the  prose- 
cutor would  have  parted  with  the  mare  at  all,  or 
agreed  to  meet  at  the  Su7i  Inn,  if  he  had  not  believed 
that  the  prisoner  was  a  servant  acting  for  his  master 
in  the  transaction;  and,  as  to  the  second  objection, 
holding  that,  if  the  jury  thought  the  pretence  as  to 
William  Hardman  of  Stickley  being  the  prisoner's 
master  was  false,  and  that  it  led  the  prosecutor  to 
part  with  his  mare,  even  under  a  misapprehension  as 

(a)  7  Car.  &  P.  352.    In   that      the  prisoner  would  come  to  the  inn 
case,  however,  which  resembled  the      and  pay  him,  and  not  because  he 
present  in  its  main  features,  the      believed  that  the  prisoner  was  a 
prosecutor  stated  that  he  parted      geiitleman*8  servant, 
with  the  horse,  because  he  expected 

M  M  2 
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1864.  to  the  identity  of  the  master  referred  to,  they  might 
BiTLMEB's     convict  the  prisoner  under  the  present  indictment. 

I  then  called  the  attention  of  the  prisoner's  counsel 
to  the  Criminal  Law  Consolidation  Act,  24  &  25  VicL 
c.  96,  s,  88,  "  Provided  that,  if  upon  the  trial  of  any 
person  indicted  for  such  misdemeanor  it  shall  be 
proved  that  he  obtained  the  property  in  question  in 
any  such  manner  as  to.  amount  in  law  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted 
of  such  misdemeanor." 

Upon  this  it  was  submitted  that  there  was  not 
sufficient  evidence,  had  this  been  an  indictment  for 
larceny,  to  justify  a  conviction  for  felony;  and  2ndly, 
that,  though  the  Act  provided  that  the  prisoner 
should  not  be  acquitted,  the  jury  would  not  be  justi- 
fied in  returning  a  general  verdict  of  Guilty^  under  this 
indictment,  if  they  thought  the  false  pretences  were 
not  proved  as  laid. 

I  held  that  they  might;  and  that  the  Act  was 
intended  to  apply  to  such  a  case  as  the  present;  and 
that  it  was  for  the  jury  to  say  whether  the  prisoner 
had  acted  bondjide^  or  whether  he  had,  from  the  first, 
fraudulently  designed  to  deprive  the  owner  of  his 
mare  and  appropriate  her  to  his  own  use,  for  that,  if 
the  whole  proceeding  on  his  p^rt  was  a  trick  and 
contrivance  to  deprive  the  owner  of  his  property  and 
possession  of  the  mare,  that  would  be  enough  to 
support  a  conviction  for  larceny.  I  referred  to  Regina 
V.  Sheppard  (a). 

(a)  9  Car.  &  P.  121.    There,  dictment.    In  the  principal  case, 

however,  the  horse  was  obtained  on   the   contrary,  the   prosecutor 

from  a  servant  who  had  no  autho-  parted  with  his    property  in  the 

rity  to  sell  or  deal  with  it  in  any  mare,  the  sale  appearing  to  have 

way,  so  that  only  the  possession  of,  been  complete ;  and  the  prisoner*8 

and  not  the  property  in,  the  mare  offence  was  an  obtaining  by  false 

was  parted  with,  and  therefore  there  pretences    only,    and    could  not, 

was  a  clear  case  of  larceny,  which  therefore,  have  been  charged  as 

was  the  offence  charged  in  the  in-  a  larceny. 


Digitized  by  VjOOQ IC 


CROWN  C^SES  RESERVED.  481 

The  learned  counsel  then  addressed  the  jury  on       1864 
behalf  of  the  prisoner.  Bulmeb's 

In  summing  up,  I  directed  the  jury  according  to       ^*^*^- 
the  above  ruling. 

The  jury,  after  some  deliberation,  found  a  verdict 
of  Guilty;  and,  in  answer  to  a  question  from  me,  they 
said  they  found  the  prisoner  guilty  of  obtaining  the 
mare  by  the  false  pretences  laid,  and  further,  that, 
taking  my  ruling  as  to  the  law,  they  thought  the 
facts  amounted  to  a  larceny  by  the  prisoner. 

Bail  not  having  been  tendered,  I  sentenced  the 
prisoner  to  six  months  imprisonment  with  hard  labour, 
which  he  is  now  undergoing. 

Being  requested,  in  the  course  of  the  argument,  to 
reserve  a  case  for  the  Court  of  Criminal  Appeal,  I 
consented  to  do  so,  and. 

The  question  for  the  Court  I  respectfully  submit  is, 

Whether  the  prisoner  has  been  properly  convicted. 

This  case  was  argued,  on  the  4th  of  June^  1864, 
before  Cockburn  C.  J.,  Williams  J.,  Martin  B., 
Crompton  J.  and  Bramwell  B. 

No  counsel  appeared  for  the  prisoner. 

Gainsford  Bruce^  for  the  Crown. — It  is  clear  there 
was  a  confusion  between  the  names  Hardman  and 
Harding. 

Martin  B. — And  the  defence  is  that  the  prisoner 
told  a  second  lie. 

Cockburn  C.  J. — The  prosecutor  confounds  Mr. 
Hardman  with  Mr.  Harding^  and  then  the  prisoner 
avails  himself  of  what  is  passing  in  the  prosecutor's 
mind.  If  it  had  been  rightly  laid,  there  was  a  suffi- 
cient false  pretence,  but  the  horse  was  not  obtained  by 
the  false  pretence  charged  in  the  indictment. 

Bramwell  B. — The  prosecutor  would  imagine  that 
he  had  Harding  as  his  debtor;  but,  if  the  statement  in 
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Case. 


1864.  the  indictment  were  true,  he  would  have  Hardman  as 
Bulmbb's     his  debtor. 

Bruce The  prisoner  never  changes  his  statement; 

he  treats  Hardman  and  Harding  as  one  and  the  same 
person. 

CocKBURN  C.  J. — No;  he  links  Hardman  into 
Harding. 

Bruce — In  any  case  the  facts  amount  to  larceny; 
and  the  prisoner  is  not  entitled  to  be  acquitted. 

Ckompton  J. — The  statute  does  not  say  that  you  can 
prove  a  larceny  under  any  state  of  facts  that  may 
be  alleged  in  the  indictment;  but  that  the  prisoner 
shall  not  be  entitled  to  be  acquitted  of  the  misdemeanor 
by  reason  of  its  being  merged  in  the  felony,  shewing 
that  you  must  still  prove  the  misdemeanor. 

CocKBUBN  C.  J. — I  agree  with  my  brother  Cromptan 
that  the  conviction  cannot  be  supported  on  the  ground 
that  the  facts  shew  a  larceny  of  the  mare.  Then,  as  to 
the  misdemeanor;  if  it  had  been  properly  laid,  there 
would  have  been  a  sufficient  false  pretence;  but  the 
indictment  alleges  that  the  prisoner  pretended  he  was 
the  servant  of  Hardman^  while  the  evidence  shews 
that  the  prosecutor  considered  him  the  servant  of 
Harding.  The  indictment,  therefore,  is  not  supported 
by  the  evidence,  and  the  conviction  must  be  quashed. 

The  other  learned  Judges  concurred. 

Conviction  quashed. 
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REGINA  V.  JAMES  ROBERTSON.  i864. 


The  following  case  was  stated  by  the  Assistant  A  threat  to 
Barrister  for  the  borough  of  Liverpool  SZ^S^n  a 

At  the  Court  of  Quarter  Sessions  of  the  Peace,  fictitious 
holden  in  and  for  the  borough  of  Liverpool^  on  the  a  menace 
18t.h  day  of  July,  1864,  James  Robertson  was  tried  j^S^^of 
before  me  upon  an  indictment  preferred  and  found  the  24  &  25 
against  him  under  the  45th  section  of  the  24  &  25  #.  45,  which 
Vict.  c.  96,  which  indictment  charged  that  the  said  f^hosSvlr 
^^  James  Robertson    with    menaces    did    feloniously  shall,  with 
demand  of  one  Joseph  Speck  certain  money  to   wit  by  force,  de- 
the  sum  of  five  shillings  of  him  the  said  Joseph  Speck  ^^\!^^ 
with  intent  the  said  money  from  the  said  Joseph  Speck  &c.,  of  mj 
feloniously  to  steal."  Fntenr'to'* 

It  was  proved,  at  the  trial  before  me,  that,  at  the  ^^^^^^ii 
time  of  the  committing  of  the  offence,  the  prisoner  be  guilty  of 
was  a  policeman  in  the  police  force  of  the  borough  of  ^  A^oonvic- 
Liverpool^  and  was  on  duty  in  the  said  borough,  and  JJj^V'**!'?^ 
was  wearing  his  uniform  and  armlet.     The  evidence  is  good,  ai- 
of  the  prosecutor,  Joseph  Speck^  was  as  follows : —        ^oney  hta 

I  am  a  groom  in  the  service  of  Dr.  Vose.     I  had  been  actually 

°  ...  obtained. 

been  spending  Saturday  evening  with  a  friend,  and  at 
a  quarter  to  one  o'clock  on  Sunday  morning,  the  19th 
of  June,  was  going  home  along  Hope  Street  alone. 
A  female  came  up,  and  asked  me  the  way  to  Oxford 
Street.  I  directed  her,  and  talked  to  her  for  two  or 
three  seconds.  I  took  no  liberty  with  her;  and  she 
left  me,  and  passed  on.  The  prisoner  came  round  the 
corner,  and  shook  hands  with  me  before  he  spoke.  I 
mistook  him  for  another  officer  whom  I  knew.  I  said 
it  was  getting  very  late,  and  I  wanted  to  go  home, 
VOL.  I.  N  N  L.  &  c. 
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1864.  and  turned  to  leave  him,  when  he  said,  "  You  have 
RoBBBi^oir's  been  talking  to  a  prostitute."  I  said,  "  I  do  not  know 
^^'  who  she  is,  or  what  she  is."  He  said,  "  You  must  go 
with  me  to  Hotham  Street  Bridewell.''  I  said  I  had 
the  care  of  three  horses,  and,  if  he  would  go  with  me 
to  my  master's  and  leave  the  keys,  I  would  go  any- 
where with  him.  He  said  I  was  under  a  penalty  of 
IZ.  and  costs  for  talking  to  a  prostitute  in  the  streets, 
and  that,  if  I  would  give  him  55.,  I  might  go  about 
my  business.  He  pulled  out  a  book  to  take  my  name. 
He  asked  my  name,  and  said  he  would  write  it  down. 
He  did  not  write  it  down.  He  took  the  book  out 
before  he  mentioned  the  five  shillings.  I  pulled  out  a 
half-crown  and  two-shilling- piece;  and  he  placed  them 
in  his  right-hand  pocket.  I  then  saw  a  man  coming; 
and  I  went  across  the  street,  and  prisoner  followed. 
The  man  was  drunk.  The  prisoner  asked  him  where 
was  his  hat  and  what  officer  had  been  after  him,  and 
said  he  would  take  us  both ;  but  he  let  the  man  go, 
saying,  "  You  may  go  about  your  business,"  and  (to 
me),  "  rU  stick  to  you."  When  the  man  went,  I  heard 
an  inspector's  signal-stick.  Prisoner  then  pulled  out 
the  money,  and  said,  "  This  is  only  a  two-shilling- 
piece;  I  must  have  the  other  sixpence."  I  said  I  had 
no  other  change — only  two-shilling-pieces.  He  then 
pulled  out  two  half-pennies  to  give  me  change.  I 
would  not  take  it ;  and  I  did  not  give  him  the  six- 
pence. The  inspector  then  came  up,  and  passed,  the 
prisoner  saying,  "All  right,  sir."  I  followed  the 
inspector,  and  made  a  complaint.  I  and  the  inspector 
went  to  find  Superintendent  Sibhald^  and  found  him 
at  Steel  Street  Bridewell;  and,  when  there,  the  prisoner 
was  brought  in.  Sibbald  told  him  that  he  was  in 
charge  for  extorting  four  shillings  and  sixpence.  He 
said,  "  If  I  have  the  money,  it  is  about  me."  Sibbald 
said,  "  You  will  have  to  be  searched."     He  put  his 
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hand  in  each  trousers  pocket,  and  pulled  out  two      1864 
halfpennies,  a  two-shilling-piece  and  key.      I  gave  Bobbetsoh's 
him  the  money,  because  he  put  it  as  a  charge.     I       ^"®' 
expected  he  was  going  to  take  me  to  Bridewell 

Upon  cross-examination  by  the  prisoner's  counsel 
the  prosecutor  said,  "  I  believed  I  could  have  been 
fined  1/.  for  speaking  to  a  woman,  and  was  quite 
sober.  I  only  answered  the  girl's  questions.  He  did 
not  charge  me  with  more.  I  did  not  throw  down  the 
money  and  tell  him  to  take  it.  I  did  not  say  *  You 
must  have  it  and  shall  have  it.'  I  did  not  refuse  to 
give  my  name  and  address." 

It  was  further  proved,  by  the  evidence  of  an  in- 
spector of  the  Liverpool  Borough  Police  Force,  that  a 
complaint  was  made  to  him  of  the  conduct  of  the 
prisoner  by  the  witness  Joseph  Speck,  at  the  place 
where,  and  immediately  after  the  time,  the  said  offence 
was  alleged  to  have  been  committed;  and  that  a  two- 
shilling-piece  and  a  half-crown  were  found  upon  the 
prisoner;  and  that,  at  the  time  the  half-crown  was 
found  upon  him,  and  before  it  was  so  found,  the 
prisoner  denied  having  any  such  coin  or  money  in 
his  possession. 

It  was  submitted  by  the  cx)unsel  for  the  prisoner  :-— 

1.  That  the  case  proved  was  not  within  the  statute 
and  indictment,  because  the  money  was  obtained  and 
the  offence  completed. 

2.  That  this  was  not  a  menace  within  the  meaning 
of  the  statute,  because  the  money  was  obtained  by  a 
threat  to  accuse  of  a  non-existing  offence.  I  over* 
ruled  these  objections;  and  the  jury  convicted  the 
prisoner. 

I  postponed  passing  sentence,  and  remanded  the 
prisoner  back  to  the  Liverpool  Borough  Gaol,  and 
reserved  the  above  points  for  the  decision  and  opinion 
of  the  Court  of  Criminal  Appeal. 

N  N    2 
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1864.  This  case  was  argued,  on  the  12th  of  November^ 

Kobbbwoh'8  1864,  before  Pollock  C.  B.,  Willes  J.,  Channell  B., 
^■*®*       Btles  J.  and  Shee  J. 

Littler^  for  the  prisoner. — The  indictment  in  this 
case  is  founded  upon  the  24  &  25  VicL  c.  96,  s.  45, 
which  enacts  that  "  whosoever  shall,  with  menaces  or 
by  force,  demand  any  property,  chattel,  money,  valu- 
able security  or  other  valuable  thing  of  any  person, 
with  intent  to  steal  the  same,  shall  be  guilty  of  felony." 
It  is  submitted  that  the  word  "  menace"  there  means 
menace  of  personal  violence,  and  that  a  menace  to 
accuse  another  of  a  crime  is  not  within  the  section. 
The  section  in  question  comes  before  sections  46  and 
47,  which  make  punishable  the  threatening  to  accuse 
another  of  certain  crimes  with  intent  to  extort  money, 
and  after  sections  relating  to  robbery,  and,  therefore, 
appears  to  be  directed  against  something  more  akin  to 
the  latter  crime  than  the  former. 

Shee  J. — The  45th  section  inflicts  a  punishment 
lower  than  that  inflicted  by  any  other  of  the  sections 
relating  to  menaces.  The  inference,  therefore,  is  that 
the  menaces  there  spoken  of  are  the  least  grave  of  all. 
Section  44  does  not  relate  to  robbery,  but  to  sending 
letters  demanding  money  with  menaces.  The  statute 
has  passed  from  cases  of  robbery  to  something  else. 

Littler. — At  any  rate  a  menace  of  imprisonment  is 
not  within  the  section.  In  Rex  v.  Knewland  (a)  it 
was  held  that  a  threat  to  take  the  prosecutrix  to  Bow 
Street^  and  from  thence  to  Newgate^  could  not  be  con- 
sidered sufficient  to  induce  her  to  part  with  her  money, 
but  was  only  a  simple  duress  for  which  she  might 
have  a  civil  remedy  by  action. 

Pollock  C.  B. — No  doubt,  if  a  man  were  to  say  to 
another,  "  I  will  bring  an  action  against  you  if  you  do 
not  give  me  5Z.,"  and  the  other  were  to  pay  the  5/.  in 

(a)  2Leach,  C.  C.  721. 
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brder  to  escape  the  action,  that  would  not  be  a  menace       1864 
within  the  section;  but  here  there  was  a  threat  to  Robbbt8oii*0 
accuse  the  prosecutor  of  a  crime.  ^**®' 

Littler.— The  cases  are  almost  identical.  In  Rex  y, 
Knewland  (a)  the  prosecutrix  parted  with  her  money 
from  the  fear  of  being  taken  to  Bow  Street^  while  here 
it  was  from  fear  of  being  taken  to  Hotham  Street  Bride- 
well. 

Channell  B. — In  the  case  you  cite  the  prisoners 
were  indicted  for  a  robbery  at  common  law, — a  crime 
which  is  not  perfect  unless  the  property  is  taken  under 
the  pressure  of  force  and  terror. 

Litder — In  this  case  the  menace  was  a  mere  idle 
threat,  such  as  could  not  have  acted  upon  the  mind  of 
a  reasonable  man.  In  Rex  v.  Southerton  (6)  it  was 
held  that  a  threat  to  put  in  motion  a  prosecution  to 
charge  a  man  with  penalties  for  evading  the  stamp 
laws  was  not  such  a  threat  as  a  firm  and  prudent  man 
might  not  be  expected  to  resist.  In  Regina  v.  Wed* 
tan  (c)  this  Court  held,  with  reference  to  this  same 
section,  that  the  menaces  must  cause  such  alarm  as 
to  unsettle  the  mind  of  the  person  on  whom  it  operates, 
and  take  away  from  his  acts  that  element  of  free, 
voluntary  action  which  alone  constitutes  consent.  In 
that  case  the  prisoners  had  threatened  to  make  a 
distress  upon  the  prosecutor's  property;  and  yet  the 
conviction  was  quashed. 

Channell  B. — That  was  because  the  jury  were 
directed  as  a  matter  of  law  that  the  menace  was  within 
the  statute;  whereas  they  ought  to  have  been  asked, 
the  threat  not  being  necessarily  of  a  character  to 
excite  alarm,  whether  it  was  made  under  such  cir- 
cumstances of  intimidation  as  to  have  that  efi^ect. 

Littler The  threat  in  this  case  was  so  ridiculous 

(a)  2  Leach,  C.  C.  721.  (6)  6  East,  126. 

(c)  Ante,  p.  288. 
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^^^*      that  the  prosecutor  must  have  known  it  was  unfounded; 
BoB]iET8os*8  He  must  be  taken  to  have  known  the  law. 

^'  Pollock  C.  B. — There  is  a  well  known  maxim, 

^^  Ignorantia  legis  non  excusat;^^  but  there  is  no  legal 
presumption  that  every  one  knows  the  law. 

Littler, — Secondly,  the  conviction  cannot  be  sup- 
ported, because  there  was  more  than  a  demand — the 
money  was  actually  obtained. 

Channell  B. — In  Regina  v.  Norton  (a)  it  was  held 
that,  where  menaces  were  used  to  obtain  the  money, 
an  indictment  upon  a  similar  section  was  sustained, 
although  the  money  was  actually  obtained. 

A.  Peel  appeared  for  the  Crown,  but  was  not  called 
upon  to  argue. 

Pollock  C.  B — We  are  all  agreed  that  this  convic^ 
tion  is  right.  There  are  two  points  stated  in  the  case. 
The  first  is,  that  the  case  is  not  within  the  meaning  of 
the  statute,  because  the  money  had  been  actually 
obtained,  and  so  another  offence,  and  not  that  contem- 
plated  by  the  statute,  had  been  committed.  The  first 
answer  to  that  is,  that  the  money  had  not  all  been 
obtained,  for  the  prisoner  had  not  got  the  remaining 
sixpence.  The  second  answer  is,  that  the  case  is  within 
the  meaning  of  the  statute,  although  the  money  has 
been  completely  obtained ;  and  my  Brother  Channell 
has  cited  an  authority  for  that  proposition. 

The  second  point  is,  that  the  menaces  made  use  of 
in  this  case  were  not  such  menaces  as  are  contemplated 
by  the  section  under  which  the  indictment  was  laid. 
If  a  policeman  states  that  he  means  to  act  upon  an 
authority  which  he  professes  to  have,  and  to  lock  a 
man  up,  that  is  a  menace ;  and  although,  if  the  man 
were  locked  up,  he  would  have  a  right  of  action 
against  the  policeman,  that  would  be  no  redress  if  he 

(a)  8  Car.  &  P.  671. 
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had  given  the  policeman  money  to  avoid  being  locked      1864. 
up.     A  threat  to  imprison  a  man  upon  a  fictitious  Bobbbtson'b 
charge  is  a  menace  within  the  plain  meaning  of  the       ^^^' 
statute. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 


BEGINA   V.    EPHRAIM   JOHNSON    and             1864 
WALTER  ANDERSON.  

The  following  case  was  stated  by  the  Recorder  of  An  indict- 

p   '^L^^^  mentforan 

Brighton.  ^  ^tt^^p^  ^ 

At  the  General  Quarter  Sessions  of  the  peace  for  the  commit  lar- 

*•  ceny  which 

borough  of  Brighton^  holden  on  the  I8th  day  of  July j  charges  the 
1864,  Ephraim   Johnson  and   Walter  Anderson  were  attempSng 
arraigned  before  me  upon  the  following  indictment,  loodrind*^^ 
Boroughof  J^r^Aton,')  The  jurors  for  our  lady  the  chattels  of 
to  wit.  j  Queen  upon  their  oath  present  further  sm!. 

that  Ephraim  Johnson  and  Walter  Anderson  on  the  ^^"^in. 
twenty-seventh  day  of  April  in  the  year  of  our  Lord  tended  to  be 
One  thousand  eight  hundred  and  sixty-four  the  goods  Suffidently 
and  chattels  of  Thomas  Roe  in  the  dwelling-house  of  c®"^***"- 
the  said  Thomas  Roe  situate  in  the  borough  of  Brigh- 
ton in  the  county  of  Sussex  did  attempt  feloniously 
to  steal  take  and  carry  away  against  the  peace  of  our 
Lady  the  Queen  her  Crown  and  dignity. 

The  prisoners  severally  pleaded  Not  Guilty. 

Before  the  case  for  the  prosecution  was  commenced, 
the  prisoners'  counsel  applied  to  me  to  quash  the 
indictment  upon  the  ground  that,  upon  the  face  of 
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Case. 


1864,  itj  it  was  bad  for  uncertainty  in  not  charging  the 
JoHNsoii*a  defendants  with  attempting  to  steal  some  particular 
article  or  articles,  the  property  of  the  prosecutor. 

I  declined  to  stop  the  case  upon  this  objection,  but 
consented  to  reserve  the  point  for  the  consideration 
of  this  Court. 

The  trial  proceeded;  and  both  the  prisoners  were 
convicted. 

The  question  upon  which  the  opinion  of  your 
Lordships  is  respectfully  requested  is,  whether  the 
indictment  before  verdict  is  good.  If  this  Court  be 
of  opinion  that  it  is  not,  the  conviction  is  to  be 
quashed. 

The  prisoners  are  in  custody  awaiting  sentence. 

This  case  was  considered,  on  the  12th  of  N&vembeVj 
1864,  by  Pollock  C.  B.,  Willes  J.,  Channell  B., 
Btles  J.  and  Shee  J. 

No  counsel  appeared  for  the  prisoners. 

Lumley  Smith  appeared  for  the  Crown,  but  was  not 
called  upon  to  argue. 

Pollock  C.  B. — Where  there  is  only  an  attempt,  it 
is  not  always  possible  to  say  what  property  the  would- 
be  thief  meant  to  steal.  The  indictment  is  sufficiently 
certain. 

Conviction  affirmed. 
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REGINA  V.  HENRY  MUTTERS.  1864 


The  following  case  was  stated  by  the  Chairman  of  The  defend- 
Quarter  bessions  for  the  county  of  Devon.  pged  in 

Devon  (to  wit).     At  the  General  Quarter  Sessions  SSiq^^, 
of  the  Peace  held  in  and  for  the  county  aforesaid  on  and,  bj  using 
Tuesday,  the  28th  day  of  June,  1864,  Henry  Mutters  was  charge  of 
indicted  and  tried  for  that  (1st  count)  at  Tormoham  ^^'^ 
on  the  6th  of  May  last  he  did  near  to  divers  public  g^t  quan- 
streets  being  the  Queen's  common  highways  and  also  to  fall  unon 
near  certain  dwelling-houses  work  manage  and  use  *5y\nd      " 
certain   quarries  of  stone  and    did  unlawfully  and  upon  houses 
injuriously   send  throw  and  discharge  divers  large  the^uMry 
pieces  of  rock  and  divers  other  large  stones  in  into  ^^^^^' 
through   and  upon  the  said  dwelling-houses  and  in  hewasriffhtij 
and  upon  the  said  highways  and  did  unlawfully  and  ^n^an  in- 
injuriously  suffer  and  permit  the  said  stories  and  rocks  d^ctment 
to  remain  on  the  said   highways  for  several   hours  charged  him 
whereby  the  said  dwelling-houses  were  greatly  injured  ]Ilnce*toThe 
and  the  inhabitaiits  put  into  great  fear  and  danger  highway, 
and  whereby   the  said  highways  were  rendered  un- 
safe for  passengers  and  were  by  the  continuance  and 
remaining  of  the    said   pieces  of  rock   and   stones 
obstructed. 

2nd  count.  That  he  did  so  negligently  carelessly 
&c.  manage  work  and  use  certain  quarries  of  stone  as 
to  cause  divers  large  pieces  of  stone  to  be  thrown  and 
discharged  upon  into  and  through  certain  dwelling- 
houses  whereby  the  said  dwelling-houses  were  injured 
and  the  lives  and  properties  of  Her  Majesty's  subjects 
put  in  peril  and  endangered. 

3rd  count.  That  he  did  near  certain  streets  and 
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1864.  highways  so  negligently  manage  work  and  use  certain 
MuTTBB8*s  quarries  of  stone  as  to  cause  divers  large  pieces  of 
^■*®-  stone  to  be  thrown  and  discharged  in  and  upon  the 
said  streets  and  highways  and  did  suffer  the  said 
pieces  of  stone  to  remain  upon  the  said  highways  for 
several  hours  whereby  by  the  throwing  and  discharging 
of  the  said  pieces  of  stone  on  the  said  highways  the 
passage  of  Her  Majesty's  subjects  was  rendered  unsafe 
and  dangerous  and  the  said  highways  were  by  the 
said  pieces  of  stone  lying  thereon  obstructed. 

The  defendant  was  convicted,  and  the  judgment  on 
the  conviction  postponed  in  order  to  obtain  the  opinion 
of  the  Criminal  Court  of  Appeal  on  the  following 
facts. — He  was  discharged  on  recognizance  to  appear 
and  receive  judgment  when  called  upon. 

The  prosecutors  were  the  Local  Board  of  Health  in 
Torquay.     The  following  witnesses  were  examined. 

George  Hayes  said: — I  am  a  tailor,  living  at  No.  1, 
Alma  Terrace^  on  the  Warren  HiU^  in  Torquay.  I 
awoke  about  a  quarter  to  eight  o'clock  on  the  morning 
of  the  6th  of  May.  I  saw  something  falling  down; 
it  was  a  stone  about  20  lbs.  weight. 

Jemima  Rook  said : — I  was  in  my  bedroom  in  Alma 
Terrace  on  the  morning  of  the  6th  of  May.  One  stone 
came  into  my  bedroom.  I  was  in  bed.  The  stone 
came  three  or  four  inches  from  the  bed. 

Walter  Myers  said : — I  live  at  No.  1,  Alma  Terrace. 
On  the  morning  of  the  6th  of  May  I  had  a  horse  and 
cart  in  the  Rock  Road.  I  heard  some  stones  fall. 
There  were  more  stones  than  one.  Some  pitched 
against  the  wall.  There  is  a  good  bit  of  traffic.  There 
are  schools  there  to  which  children  go.  One  stone 
struck  my  horse's  foot. 

George  Douch  said : — I  live  in  Swan  Street^  on  the 
Warren  Hill^  in  Torquay.     On  the  morning  of  the 
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6th  of  May  a  large  stone,  part  of  the  rock,  some  ten      1864. 
inches  by  six  or  eight,  fell  on  Mrs.  Staff's  wall,  and    MitTTBB»'8 
pitched  in  my  garden.     There  was  a  shower  of  stones       ^"^ 
— small  ones.     I  heard  a  report  of  blasting  jvxst  at 
that  time. 

Edward  Apphton  said:— I   am  surveyor   to   the 
Local  Board  of  Health  at  Torquay.    The  plan  pro- 
duced (and  which  is  the  plan  annexed  to  this  case) 
is  a  tjorrect  plan.    Swan  Street  shewn  on  the  plan  is 
an  old  street.    The  house  where  Mr.  DtnwA,  the  last 
witness,  lives  is  an  old  house.    The  Bock  Road,  shewn 
on  the  plan,  is  in  part  dedicated  to  the  public.     Saint 
Luke's  Schools  have  been  built  more  than  ten  years. 
Mr.  Gary  is  the  owner  of  the  road.     On  the  6th  of  May 
I  received  information  which  led  me  to  go  to  a  quarry 
on  the  Warren  Hill,  shewn  on  the  plan,  about  nine 
o'clock  in  the  morning.     I  saw  the  prisoner  there.     I 
told  him  that  mischief  had  been  done  in  the  roads 
below  by  stones  from  the  quarry  by  the  blasting.    He 
said  he  had  fired  the  hole.     He  pointed  out  where  the 
hole  was.     It  was  about  fifteen  feet  above  the  Warren 
Road,  and  about  ninety  or  one  hundred  feet  above 
Svjan  Street.     I  did  not  see  any  faggots  or  planking. 
He  told  me  that  the  hole  was  three  feet  four  inches 
in  depth,  and  that  he  had  put  in  eleven  inches  of 
powder.    The  depth  was  not  an  improper  depth.   The 
proper  charge  would  have  been  five  inches  to  throw 
the  rock  without  scattering  it.     I  find  that  five  inches 
is  quite  enough.     Eleven  inches  is  a  great  deal  too 
much.     I  think,  if  powder  had  been  used  at  all,  it 
should  have  been  used  in  very  small  quantities.    Some 
of  the  houses  in  the  Rock  Road,  which  are  in  that 
part  of  the  road  shewn  in  the  plan  under  the  position 
of  the  hole  which  was  fired,  were  built  before  that 
part  of  the  hill  was  quarried;  and  the  road  was  used 
for  public  traffic  before  that. 
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1864  The  defendant,    who  was   undefended,   called  no 

McTTTEB8*8    wltnesses. 

The  jury  were  directed  that,  if  they  were  of  opinion 
that  in  working  the  quarry  stones  were  thrown  out 
upon  the  houses  and  the  roads,  and  that  the  use  of 
the  houses  or  the  traflSc  of  the  roads  was  rendered 
unsafie  to  such  a  degree  that  persons  inhabiting  the 
houses  or  using  the  roads  of  ordinary  courage  might 
reasonably  apprehend  injury  or  danger,  that  was  a 
nuisance;  and  that,  if  the  defendant  had . committed 
the  act  by  which  the  stones  were  thrown  out  upon  the 
houses  and  roads,  they  might  find  him  guilty;  and 
they  were  directed  to  find  whether,  in  the  manner  of 
working  the  quarry,  the  defendant  had  been  guilty  of 
negligence.  The  jury  found  the  defendant  guilty,  and 
said  they  were  of  opinion  he  had  worked  the  quarry 
negligently. 

The  question  for  the  opinion  of  the  Court  is, 
whether  upon  the  facts  proved  the  defendant  could 
be  properly  convicted  upon  this  indictment. 

This  case  was  considered,  on  the  12th  of  November^ 
1864,  by  Pollock  C.  B.,  Willes  J.,  Channell  B., 
Byles  J.  and  Shee  J. 

No  one  appeared  for  the  prisoner. 

M.  Bere  appeared  for  the  Crown,  but  was  not 
called  upon  to  argue. 

Pollock  C.  B. — There  was  abundance  of  evidence 
to  go  to  the  jury. 

Conviction  affirmed. 
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EEGINA  V.  THOMAS  TURBERFIELD.  1864. 


i  an 
lictment 


The  following  case  was  stated  by  the  Chairman  of  pp?n  i 
Quarter  Sessions  for  the  county  of  Gloucester.        *       for  assauU^- 

At  the  General  Quarter  Sessions  of  the  peace  for  oXer^n  the 
the  county  of  Gloucester^  holden  on  the  28th  of  June^  execution  of 
1864,  Thomas  Turberjield  "wsls  tried  before  me  on  an  where  tie 
indictment  which;  in  the  first  count,  charged  him  with  J^^\\^5* 
unlawfully  and  maliciously  wounding  Nehemiah  Phil'  by  thepri- 
pott ; — in  the  second  count,  with  inflicting  on  Nehemiah  8isting'hi7" 
Philpott  grievous  bodily  harm; — in  the  third  count,  o^^gJon*^^ 
with  assaulting  and  beating,  wounding  and  illtreating  charge  of 
Nehemiah  Philpott^  and  occasioning  bodily  harm   to  officer'caif- 
him:— and  in  the  fourth  count  with  assaultinor  and  no^^;ponWs 

*^        ,     examination* 

beating  Nehemiah  Philpott.   a  peace  oflScer,  to  wit  in-chief,  be 
a  constable,  in  the  due  execution  of  his  office.    A  fifth  2s*to'hi8 
count  charged   a  common  assault.     In  opening  the  knowledge 
case  the  counsel  for  the  prosecution  stated  that  the  8oner*8  cha- 
prisoner  assaulted  the  constable  Philpott  in  resisting  the^purjpose 
an  attempt  to  arrest  him  on  a  reasonable  suspicion  «^    ^  ^^3 
that  a  felony  had  been  committed  by  the  prisoner,  reasonable 
From  the  evidence  it  appeared  that  on  the  5th  of  May  ^J^h^lril 
the  constable,  Phillpot^  being  on  duty  and  standing  at  ^^^y  of 
a  public  house,  saw  the  prisoner  and  another  man  go  mittel  the 
up  to  the  house,  the  prisoner  carrying  a  bundle  of  larch  ^{||"^  he'was 
trees  which  appeared  to  have  been  just  pulled  up.   The  wrested, 
constable  looked  at  the  bundle,  and  asked  where  the  trees  per  course, 
came  from.    The  prisoner  replied  in  very  coarse  words,  "^cum*"°^ 
and  did  not  answer  the  question.  The  constable  told  the  stances,  is  to 
prisoner  he  thought  he  had  stolen  them.     To  this  the  genernii/  ^ 

whether  he 
had  reason  to  suspect  the  prisoner,  leaving  the  prisoner's  counsel  to  inquire  into  the 
grounds  of  the  suspicion,  it  he  thinks  fit  tu  do  so. 
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1864.       prisoner  made  no  reply,  but,  took  up  the  bundle,  and 

TusBBB-     ^e^t  along  the  road.      The  constable  followed  and 

field's      overtook  him,  and  told  him  he  should  detain  him  until 

Case.  . 

he  made  some  inquiries  about  the  trees.  The  prisoner 
refused  to  go  with  the  constable  to  the  police  station. 
The  constable  then  took  hold  of  the  prisoner  by  the 
collar,  and  told  him  he  should  detain  him  and  take 
him  to  the  station.  Resisting  this  and  another  attempt 
to  arrest  him,  the  prisoner  assaulted  and  beat  the 
constable,  inflicting  a  very  severe  wound  on  his  head 

Evidence  was  given  shewing  that  the  larch  trees 
had  been  stolen  from  a  plantation  in  the  neighbour- 
hood and  were  worth  fourpence  a-piece.  The  number 
of  trees  was  eight. 

In  the  examination-in-chief  of  the  constable,  PhU" 
potty  the  counsel  for  the  prosecution  asked  this  question, 
"  What  did  you  know  had  been  the  prisoner's  previous 
character  ?"  To  this  question  the  prisoner's  counsel 
objected,  and  urged  that,  except  in  a  few  cases  specially 
provided  for  by  statute,  the  law  does  not  permit  a 
prisoner's  previous  character  to  be  given  in  evidence 
against  him.  The  counsel  for  the  prosecution  argued 
that  the  prisoner's  previous  character  applied  so  directly 
to  the  issue,  whether  the  constable  had  reasonable 
ground  to  suspect  that  a  felony  had  been  committed 
by  the  prisoner,  as  to  make  evidence  of  it  admissible. 
I  permitted  the  question  to  be  put.  The  answer  was, 
"  I  knew  the  prisoner  to  be  a  very  bad  character." 
The  constable  was  proceeding  to  mention  previous 
convictions,  when  he  was  stopped  on  the  ground  that 
parol  evidence  of  previous  convictions  could  not  be 
received.  In  answer  to  questions  from  the  counsel  for 
the  prosecution,  the  constable  said,  *^  Before  the  5th  of 
May  I  had  seen  him  (the  prisoner)  in  this  Court,  and 
before   the   magistrates   on   one   occasion."     Cross- 
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examined  on  this  point  he  said,  ^^  I  saw  him  in  the 
other  Court  at  the  last  Quarter  Sessions,  I  gave 
evidence  against  him.     He  was  acquitted." 

At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  Counsel  submitted  that,  as  there  was  nothing 
to  justify  the  constable's  suspicions  but  his  knowledge 
of  the  prisoner's  character  and  the  possession  of'  the 
larches  freshly  uprooted,  and  as  the  larches  were  of 
less  value  than  one  pound,  the  constable  could  not 
have  had  reasonable  ground  to  suspect  that  a  felony 
had  been  committed  by  the  prisoner,  and  that  there 
was  no  case  to  go  to  the  jury.  Anticipating  this 
objection,  the  counsel  for  the  prosecution  had,  in 
opening  the  case,  suggested  that  the  larches  might 
have  been  severed  by  some  person  and  afterwards 
stolen  by  the  prisoner.  He  had  also  drawn  my  atten- 
tion to  the  32nd,  33rd  and  36th  sections  of  the  Larceny 
Act  of  1864,  the  24  &  26  Vict  c.  96,  and  the  20th 
and  21st  sections  of  the  Act  relating  to  malicious 
injuries  to  property,  24  &  25  Vict.  c.  97,  and  sug- 
gested that,  for  aught  that  appeared  to  the  constable 
at  the  time  of  the  attempt  to  arrest  the  prisoner,  the 
eight  larches  might  have  been  property  or  part  of 
property  in  respect  of  which  some  one  or  more  of  the 
felonies  described  in  those  sections  had  been  com- 
mitted by  the  prisoner.  It  did  not  appear  at  the 
trial  whether,  at  the  time  of  the  arrest,  the  constable 
knew  the  value  of  the  trees.  The  counsel  for  the 
prosecution  also  argued  that,  even  if  the  constable 
was  not  justified  in  arresting  the  prisoner,  greater 
violence  was  used  than  was  necessary  to  resist  the 
attempt  to  arrest  him.  I  thought,  there  was  a  case 
for  the  consideration  of  the  jury,  and,  in  summing  up, 
I  submitted  to  them  in  writing  two  questions. 

The  first  question  was,  '^Do  you  think  that  the 
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1864.       constable  had  reasonable  ground  for  suspecting  that  a 
Tdsbbb-     felony  had  been  committed  by  the  prisoner?''     The 
"we!"      answer  of  the  jury  to  this  question  was,  "  Yes." 

The  second  question  was,  "  Do  you  think  that  the 
prisoner  used  more  violence  than  necessary  to  resist  an 
unlawful  attempt  to  arrest  him  ?"  To  this  question 
the  answer  of  the  jury  was,  "  No." 

The  jury  then,  under  my  direction,  returned  a 
verdict  of  GuUty ;  and  I  respited  the  judgment,  and 
remanded  the  prisoner  to  the  gaol,  in  order  that  the 
opinion  of  the  Justices  of  either  Bench  and  the  Barons 
of  the  Exchequer  might  be  taken  on  two  questions: — 

1.  Was  evidence  of  the  constable's  knowledge,  at 
the  time  of  the  attempt  to  arrest  the  prisoner,  of  the 
prisoner's  character  properly  admitted? 

2.  Was  there  evidence  sufficient  to  be  left  to  the 
jury  that  the  constable  had  reasonable  ground  for 
suspecting  that  a  felony  had  been  committed  by  the 
prisoner? 

This  case  was  argued,  on  the  12th  of  November^  1864, 
before  Pollock  C.  B.,  Willes  J.,  Channell  B., 
Byles  J.  and  Shee  J. 

Satoyevj  for  the  prisoner. — It  is  submitted  that  the 
particular  evidence  of  character  given  here  was  inad- 
missible. In  Mr.  Besfs  Treatise  on  Presumptions  of 
Law  and  Fact  (a)  it  is  said,  "According  to  the  general 
rule,  and,  upon  the  whole,  perhaps  a  judicious  one, 
it  is  not  competent  to  give  evidence  of  the  general 
character  of  the  parties  to  forensic  proceedings,  much 
less  of  particular  facts  not  in  issue  in  the  cause,  with 
the  view  of  raising  a  presumption  either  favourable 
to  one  party  or  disadvantageous  to  his  antagonist." 

(a)  Page  211. 
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And  the  author  refers  to  Rex  v.  Cole  (a).     If  such      1864 
evidence  were  admitted,  it  would  be  diflScult  to  under-     tuebee- 
stand  how  a  prisoner  could  be  tried  fairly.  puxd's 

Pollock  C.  B. — It  may  be  that  the  policeman  had 
the  right  to  say  generally  that  he  had  a  suspicion,  but 
had  not  the  right  to  enter  into  the  reasons  why  he 
entertained  such  suspicion;  what  those  reasons  were 
may  be  elicited  by  counsel  for  the  prisoner  in  cross- 
examination. 

Shee  J. — In  this  case  the  guilt  of  the  prisoner 
was  not  in  issue;  the  only  question  was  whether  the 
constable  had  reasonable  and  probable  cause  to  suspect 
the  prisoner. 

Pollock  C.  B. — The  point  is  whether  the  policeman 
could  justify  the  arrest  by  saying,  "  I  had  reasons  for 
suspecting  the  man;"  and,  if  so,  then,  whether  the 
counsel  for  the  prosecution  has  a  right  to  bring  out 
any  facts  as  a  ground  for  such  suspicion. 

The  Court  then  called  upon 

G.  Evans^  for  the  prosecution.— The  question  is  was 
there  reasonable  and  probable  cause;  it  was  in  fact 
the  trial  of  the  policeman,  not  of  the  prisoner.  The 
case  is  analogous  to  an  action  for  a  malicious  prose- 
cution, where  it  is  necessary  for  the  defendant  to  shew 
all  the  circumstances  in  order  to  prove  that  there  was 
reasonable  cause  for  the  prosecution.  So  here  it 
would  have  been  insufficient  for.the  policeman  to  have 
said  that  he  suspected  the  prisoner :  for  it  is  for  the 
jury  to  say,  after  all  the  circumstances  have  been 
examined  into,  whether  the  reasons  alleged  to  have 
operated  on  his  mind  formed  a  probable  cause  of  sus- 
picion. The  general  rule  as  to  the  exclusion  of  evi- 
dence of  character  is  beside  the  question ;  for,  in  con- 
sidering what  is  reasonable  and  probable  cause,  it  has 
never  been  doubted  that  every  circumstance  which 

(a)  Cited  in  1  Phil.  &  Arn.  On  Evidencet  lOih  edit,  p.  608. 
'     VOL.   I.  0  0  L.  &  C. 
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^^^      affects  the  mind  of  the  person  causing  the  arrest  is 
•    TuBBEB-     material- 

'cwe.*  Pollock  C.  B. — You  contend  that  the  policeman 

was  entitled  to  state  the  grounds  of  his  suspicion. 
Suppose  he  had  seen  the  man  tried  and  convicted, 
might  he  state  that? 

Evans. — It  is  submitted  that  he  might,  for  the 
knowledge  of  the  policeman  is  the  material  point  in 
the  case.  In  most  criminal  cases  the  previous  con- 
viction of  the  prisoner  is  immaterial  to  the  point  in 
issue,  and  is  on  that  account  only  inadmissible.  There 
is  no  distinction  between  criminal  and  civil  cases  upon 
this  point;  and  it  is  clear  that,  in  the  latter,  in  order 
to  justify  an  arrest,  all  the  circumstances  of  the  case, 
including  the  plaintiff's  previous  character,  may  be 
given  in  evidence.  In  Williams  v.  Crosswell  (a),  in 
order  to  justify  an  arrest  for  stealing  articles  of  wearing 
apparel,  evidence  was  admitted  to  prove  that  the 
plaintiff  had  previously  stolen  some  stamped  envelopes. 
In  Hogg  v.  Ward  (J)  the  plaintiff's  previous  character 
was  treated  as  an  element  for  the  consideration  of  the 
defendant  in  deciding  whether  there  was  reasonable 
cause  to  suspect  that  he  had  committed  a  felony.  In 
Allen  V.  Wright  (c)  and  in  Hailes  v.  Marks  (d)  a 
similar  course  was  pursued. 

Pollock  C.  B. — The  question  here  is,  may  the 
policeman  give  the  grounds  of  his  suspicion  ?  If  that 
is  to  be  allowed,  the  answer  in  this  very  case  might 
have  been,  "  I  found  the  prisoner  stealing  larches  last 
week." 

G.  Evans. — If  the  policeman  is  only  to  say  generally 
that  he  had  cause  to  suspect  the  person  arrested,  he 
is  made  the  judge  of  what  is  reasonable  and  probable 
cause  in  the  place  of  the  jury.     The  grounds  of  the 

(a)  2  Car.  &  K.  422.  (c)  8  Car.  &  P.  522. 

(b)  27  L.  J.  £xch.  443.  {d)  30  L.  J.  Exch.  389. 
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suspicion  should  be  stated,  in  order  that  the  jury  may       1864. 
form  an  opinion  whether  they  are  reasonable  or  not.         Turbbb- 

FIXLD*8 

Pollock  C.  B.— We  are  all  of  opinion  that  the  ^^ 
question  ought  not  to  have  been  put  to  the  police- 
constable  in  the  form  in  which  it  was  put.  The 
question  is,  **What  did  you  know  had  been  the 
prisoner's  previous  character?''  It  is  not,  What  did 
you  know  of  the  prisoner?  but,  What  did  you  know 
of  the  prisoner's  character?  It  was  open  to  the 
police-constable  to  state  in  general  terms  that  he  had 
reason  to  suspect  the  prisoner  of  having  stolen  the 
trees;  but  we  think  that  he  was  not  justified  in  his 
examination-in-chief  in  going  into  the  grounds  of  his 
suspicion.  Those  may  be  inquired  into  by  the  other 
side,  if  they  think  fit,  upon  cross-examination.  Then 
the  police-constable's  answer  was  rather  worse  than 
the  question,  and  brought  out  what  it  is  the  object  of 
the  law  to  prevent  coming  out  in  that  way  so  as  to 
damage  the  prisoner  (a). 

The  other  learned  Judges  concurred. 

Conviction  quashed. 

(a)  But,  qtuere,  whether  the  trae  good  character  shoiild  have  con- 
reason  of  the  exclnaion  of  evidence  ducted  himself  as  alleged,  that  there 
of  the  prisoner*8  bad  character  is  is  some'  mistake  or  misrepresenta- 
not  simplj  that  it  is  immaterial  to  tion  in  the  evidence  on  the  part  of 
the  issue  to  be  tried.  In  Rex  v.  the  prosecution,  and  it  is  strictly 
Stamard  (7  Car.  &  P.  673)  the  evidence  in  the  case.**  The  prin- 
principle  of  the  admission  of  evi-  ciple  which  in  criminal  cases  ex« 
dence  of  good  character  is  stated  dudes  evidence  that  the  prisoner 
to  be  that  it  is  material  to  the  issue,  has  previously  committed  similar 
Pattewn  J.  there  says : ''  I  cannot,  offences  seems  identical  with  that 
in  principle,  mi^e  any  distinction  which,  in  actions  of  contract,  where 
between  evidence  of  facts  and  evi*  the  terms  of  the  contract  are  dis- 
denoe  of  character :  the  latter  is  puted,  excludes  evidence  of  the 
equally*laid  before  the  jury  as  the  terms  of  contracts  made  by  the 
former^  oMheing  reUvant  to  the  ^^9'  plaintiff  or  defendant  respecting 
Hon  of  gttUfy  or  not  gtaliy:  the  similar  subject-matter  with  other 
object  of  laying  it  before  the  jury  people.  See  HoUingham  ▼.  Head^ 
is  to  induce  them  to  believe,  from  27  L.  J.  C*  P*  241. 
the  improbability  that  a  perscm  of 

O  O   2 
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1865.  REGINA  V.  MARIA  GILES. 


The  prisoner      Thb  following  case  was  stated  by  the  Recorder  of 

WM  indicted     -x-r     i 

for  obtaining   NewOUry. 

Sy  X  -^*  *^^  Quarter  Sessions  for  the  borough  of  New- 
*endinffthat  hury^  Maria  Giles  was  tried  before  me  upon  an 
power  to        indictment,    of   the    material    parts    of   which   the 

j1.,  whose  That  before  the  commission  of  the  offence  here- 

runaway  inafter  stated  and  charged  one  Henry  Fisher  had 
wentto'tiie  ^^^^^^t^d  his  wife  Mary  Ann  Fisher  and  that  Maria 
prisoner,  who  Giks  in  the  parish  of  Newbury  in  the  borough  of 

called  herself   -kt      i  hi  •         ^i^  •  •       xi_  •  i_ 

a  cunning  JSlewoury  Well  knowmg  the  premises  m   the  parish 

Tsked  Ui"**^  aforesaid  in  the  borough  aforesaid  on  the  18th  day  of 

prisoner  to  April  1864  unlawfully  knowingly  and  designedly  did  ^ 

her  husband,  falsely  pretend  to  the  said  Mary  Ann  Fisher  that  she 

B^dthlrshe  *^®  ^^^^  Maria  Giles  then  had  power  to  bring  back 

irottWdoso,  the  said  Henry  Fisher  to  the  said  Mary  Ann  Fisher 

Inshiiiing"^  and  that  she  the  said  Maria  Giles  then  had  the  power 

from  A,  for  fQ  bring  back  the  said  Henry  Fisher  to  the  said  Mary 

the  purpose.  . 

She  then  Ann  Fisher  over  hedges  and  ditches  And  that  a 
^uidhAng^  certain  stuff  which  she  the  said  Maria  Giles  then  had 
the  husband  Jn  her  possessiou  was  sufficient  and  effectual  for  the 
HM:fLni,  purposc  of  bringing  back  the  said  Henry  Fisher  to  the 
dicunent"'  ^^^^  Mary  Ann  Fisher  By  means  of  which  said  false 
alleged  a  suf.  pretences  the  said  Maria  Giles  did  then  and  there 
pretence ;  Unlawfully  obtain  from  the  said  Mary  Ann  Fisher  one 
(rfttitoSe^^  dress  of  the  value  of  one  shilling  and  sixpence  and 
Keatinq  J.),  two  sixpences  in  money  of  the  fi^oods  and  moneys  of 

that  the  ,  >^    -mt  a  r,f  i  .  1     .  f  1 

monejwas  the  said  Mary  Ann  J^isher  with  mtent  to  cheat  and 
thit  fdi^^    defraud  her  of  the  same     Whereas  in  truth  and  in 

pretence. 

It  is  not  necessary  that  the  false  pretence  should  be  made  in  express  words,  if  it 
can  be  inferred  from  all  the  circumstances  attending  the  obtaining  or  the  property. 
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fact  the  said  Maria  Giles  had  not  then  the  power  to       1865. 
bring  back  the  said  Henry  Fisher  to  the  said  Mary      gilm^i 
Ann  Fisher  and  had  not  then  the  power  to  bring  back       ^*^ 
the  said  Henry  Fisher  to  the  said  Mary  Ann  Fislier 
over  hedges  and  ditches  and  had  not  a  certain  stuflf  in 
her  possession  sufficient  and  effectual  for  the  purpose 
of  bringing  back  the  said  Henry  Fisher  to  the  said 
Mary  Ann  Fisher  as  she  the  said  Maria  Giles  at  the 
time  she  so  falsely  pretended  as  aforesaid  then  and 
there  well  knew. 

Mary  Ann  Fisher^  being  sworn,  stated  as  follows : — 
I  am  the  wife  of  Henry  Fisher^  and  live  at  East 
Woodhay.  On  the  18th  of  AprU  last  I  was  in  Bar- 
tholomew Streety  in  Newbury^  about  twelve  o'clock  at 
noon,  I  was  in  trouble;  my  husband  had  run  away 
from  me.  I  was  crying  in  the  street.  I  met  a 
woman  in  the  street,  and  had  a  conversation  with 
her,  and  in  consequence  of  that  I  went  to  the  pri- 
soner's house  at  the  top  of  the  town.  The  woman 
went  with  me.  She  went  into  the  house  first.  She 
then  came  out  and  spoke  to  me,  and  then  I  went  in ; 
the  woman  then  went  away.  I  saw  the  prisoner  in 
her  house.  I  asked  her  to  tell  me  a  few  words  by 
the  cards  to  fetch  my  husband  back.  She  asked  me 
how  much  money  I  had.  I  told  her  &d.  She  said 
that  would  not  be  of  any  use  at  all.  Then  I  gave 
her  another  &d.  She  said  her  price  was  high ;  it  was 
5s.  After  I  gave  her  the  second  Qd.^  she  asked  me  if 
I  had  a  clock  in  my  house.  I  told  her  I  had  not. 
She  asked  me  if  I  had  anything  on  that  I  could  leave. 
I  said  I  had  a  petticoat  on,  but  that  was  old;  and  she 
said  that  would  be  of  no  use.  I  had  two  frocks  on. 
She  told  me  to  leave  the  under  one.  I  left  it  with 
her.  She  said  her  price  was  so  high  she  could  not  do 
anything  without  the  money;  the  stuff  she  had  to 
work  upon  would  cost  her  5s.  or  nearly  that.     She 
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1865.  said  she  could  bring  my  husband  back  over  hedges 
Giu8*»  and  ditches.  She  said  that  about  bringing  my  bus- 
^"*®'  band  back  after  she  got  the  frock.  She  said  that  she 
would  bring  my  husband  back  before  I  gave  her  the 
money.  Afterwards  she  went  up  stairs.  She  came 
down  again.  She  then  said  I  was  not  to  be  offended 
with  what  she  was  going  to  tell  me,  and  not  to  take 
more  trouble  than  I  could  help.  She  said  my  hus- 
band was  gone  off  with  another  woman.  I  told  her  I 
did  not  think  so.  She  said  the  woman  came  from 
the  same  place  as  I  did;  but  that  did  not  matter;  she 
would  bring  my  husband  back ;  she  could  do  it,  and 
she  would  do  it.  She  said  she  was  what  they  called 
the  Cunning  Woman;  and  there  was  not  another 
woman  such  as  her  about  handy.  She  said  she 
would  bring  my  husband  back  with  the  stuff  she  had 
to  work  upon.  She  would  bring  him  back  on  Wed- 
nesday^ if  she  could;  and  if  she  did  not  bring  him 
back  on  Wednesday^  she  would  on  Thursday.  I  told 
her,  if  she  brought  him  back  on  Thursday^  I  would 
come  and  see  her  on  Friday.  She  gave  me  1^^.  out 
of  the  Qd.  and  a  small  piece  of  cake.  She  asked  me 
if  I  was  going  home.  I  said  I  was;  and  she  asked 
me  how  long  I  should  be  going  home.  I  said  I 
should  not  get  home  till  eight  or  nine  o'clock  that 
evening.  She  told  me  if  I  met  with  any  one  I  was 
not  to  tell  them  where  I  had  been.  She  said  nothing 
about  bringing  any  more  money.  She  said  if  I 
brought  4^.  I  should  have  theirock  again.  She  said 
she  would  have  my  husband  back  on  the  Thursday 
or  Friday.  My  husband  did  not  return.  On  the 
Monday  following  J  went  to  the  prisoner's  house 
again.  I  saw  her.  I  was  alone.  She  asked  me  if  I 
had  heard  anything  of  my  husband.  I  replied,  I  had 
not.  She  asked  me  wher^  I  was  going.  I  said,  To 
Reading^  to  see  if  \  could  find  hipi.     She  asked  me  if 
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I  had  any  more  money«     I  said  I  had  not.     She  said      1865. 
she  had  worked  very  hard  for  me  all  the  time  during  ~GH«re 
the  week.     I  parted  with  the  money  and  the  dress  on       ^•^ 
the  faith  of  what  had  passed  between  us  on  that  first 
occasion. 

Upon  cross-examination  the  witness  stated: — I 
went  again  on  the  Monday.  I  then  sold  the  prisoner 
a  rabbit.  She  said  she  had  worked  very  hard  to  get 
my  husband  back.  I  asked  her  first,  when  I  went 
into  her  house  the  first  time,  whether  she  could  tell 
me  a  few  words  by  the  cards  to  get  my  husband  back. 
I  never  had  my  fortune  told  before.  I  have  now  got 
my  husband  back;  he  came  back  last  Saturday.  I 
found  my  husband  at  Winchester  on  the  Wednesday 
after  Whitsuntide.  I  went  to  Winchester  to  him.  The 
militia  were  out;  and,  when  they  came  home,  I  learnt 
from  one  of  them  where  he  was. 

Mr.  GriffitSj  for  the  prisoner,  objected  that  there 
was  no  evidence  to  go  to  the  jury  in  support  of  the 
indictment,  and  that  the  false  pretence  alleged  was 
not  a  false  pretence  within  the  meaning  of  the  statute. 

Mr.  WiUiamSy  for  the  prosecution,  argued  contra^ 
and  urged  me  to  lay  the  facts  before  the  jury,  re- 
serving the  questions  raised  by  Mr.  Griffits  for  the 
opinion  of  the  Court  of  Criminal  Appeal.  This  I 
consented  to  do;  and,  Mr.  GrijffUs  having  addressed 
the  jury  for  the  prisoner,  I  left  the  case  to  the  jury — 
subject  to  the  opinion  of  the  Judges  on  the  case — 
telling  them  they  ought  not  to  find  a  verdict  of  Guilty 
if  they  were  not  satisfied  that  the  prisoner  intended  to 
pretend  to  the  said  Mary  Ann  Fisher,  and  to  induce 
her  to  believe,  that  she,  the  prisoner,  at  that  time 
had  the  power  to  bring  her  husband  back,  and  that 
she  did  actually  so  pretend,  knowing  at  the  time  such 
representation  was  false,  and  that  Mrs.  Fisher  was 
induced  by  means  of  that  pretence  and  on  the  faith 
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1865.      oif  its  being  true  to  part  vrith  the  money  and  the 
Gii^*8      garment  or  either  of  them. 

^"^  The  jury  having  found  a  verdict  of  GuUfy^  I  post- 

poned judgment,  and  admitted  the  prisoner  to  bail  to 
appear  and  receive  judgment. 

I  request  the  opinion  of  the  Court  whether  there 
was  any  evidence  to  go  to  the  jury  in  support  of  the 
indictment,  and 

Whether  the  false  pretence  alleged  was  a  false 
pretence  within  the  meaning  of  the  statute^ 

If  either  of  these  objections  is  valid,  the  verdict  of 
Guilty  will  be  set  aside,  and  a  verdict  of  Not  Guilty 
entered. 

This  case  was  argued,  on  the  21st  of  January^  1865, 
before  Erle  C.  J.,  Channell  B.,  Blackburn  J., 
Keating  J.  and  Mellob  J. 

HaringtOTiy  ibr  the  prisoner. — The  indictment  does 
not  charge  the  prisoner  with  any  false  pretence  within 
the  meaning  of  the  statute.  The  indictment  contains 
two  pretences,  1st,  that  the  prisoner  had  power  to 
bring  back  Henry  Fisher^  or,  what  amounts  to  the 
same  thing  in  slightly  different  words,  that  she  had 
power  to  bring  him  back  over  hedges  and  ditches; 
and,  second,  that  a  certain  stuff  which  the  prisoner 
then  had  in  her  possession  was  sufficient  and  effectual 
for  the  purpose  of  bringing  him  back.  Now,  the  first 
pretence  amounts  only  to  a  promise  by  the  prisoner 
that  she  will  do  a  certain  act.  The  word  "  power" 
is  not  explained  by  any  innuendo,  and  may  mean  either 
moral,  physical  or  supernatural  force.  If  the  latter 
were  meant,  it  is  difficult  to  say  that  the  pretence  was 
false.  How  could  the  possession  of  such  a  power  be 
negatived? 

Blackbubn  J. — In  CopelancPs  Case  (a)  the  false 

(a)  Car.  &  M.  M6. 
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pretence  was  that  the  prisoner  had  power  to  bring  an  1865. 
action  for  breach  of  promise  of  marriage  against  the  Giles's 
prosecutrix,  when  in  fact  he  was  already  married. 

Harington. — ^There  the  false  pretence  was  that  the 
prisoner  was  an  unmarried  man  and  entitled  to  main- 
tain the  action.  The  important  part  of  the  pretence 
was  that  he  was  a  single  man;  and  his  threat  to 
bring  the  action  was  merely  evidence  that  he  pre- 
tended to  be  single.  There  must  be  a  false  pretence 
of  an  existing  fact.  In  Regina  v.  Fry  (a)  the  pri- 
soner falsely  told  the  prosecutrix  that  she  kept  a  shop 
at  ^.,  and  promised  the  prosecutrix  that,  if  she  lent 
her  half  a  sovereign,  she  should  go  home  with  her 
until  she  got  it  situation,  and  that  the  money  should 
be  paid  as  soon  as  they  arrived  home.  It  is  true  that 
in  that  case  the  prosecutrix  parted  with  her  money 
under  the  belief  that  the  prisoner  kept  the  shop  and 
that  she  should  have  the  money  when  they  arrived 
home;  but  the  conviction  was  supported  on  the  false 
pretence  as  to  the  shop,  and  the  addition  of  the  pro- 
mise was  held  to  be  immaterial.  In  Bex  v.  Douglas  (J>) 
an  indictment  which  charged  the  prisoner  with  falsely 
pretending  to  the  prosecutor,  whose  horses  had 
strayed,  that  he  would  tell  him  where  they  were  was 
held  bad. 

Mellob  J. — There  the  indictment  merely  stated 
a  promise.  It  would  have  been  good  if  it  had  stated 
that  the  prisoner  pretended  he  knew  where  they  were. 

Harington. — Every  promise  involves  the  pretence 
of  the  possession  of  power  to  perform  it.  There  was 
nothing  more  in  this  case.  The  prisoner  might  have 
been  convicted  under  the  5  Geo.  4,  c.  83,  s.  4,  as  a 
person  using  subtle  craft,  means  or  device  to  deceive 
and  impose  on  Her  Majesty's  subjects.  That  Act 
was  passed,  it  would  seem,  for  the  purpose  of  meeting 

(()  Dean.  &  B.  C.  C.  449.  (h)  1  Moo.  C.  C.  463. 
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1865.  Bucli  cases  as  this;  for,  if  they  amounted  to  obtaining 
Qjj^^t^  money  by  false  pretences,  there  was  a  statute,  the 
Case.  30  Geo.  2,  c.  24,  already  in  force,  under  which  the 
offenders  could  have  been  punished. 

Mellob  J They  would  be  punishable  under  the 

Vagrant  Act  (5  Geo.  4,  c.  83,)  in  cases  not  amounting 
to  an  obtaining  by  false  pretences. 

HaringUm. — As  to  the  second  false  pretence,  that 
is  not  negatived  in  the  indictment  in  the  terms  in 
which  it  is  stated. 

Secondly,  as  to  the  evidence. — There  was  no  evi- 
dence to  go  to  the  jury,  first,  because  the  property 
was  obtained  before  the  false  pretence  was  made. 

Bi4CKBnBK  J. — Is  not  the  prisoner's  acting  as  a 
cunning  woman  before  she  had  obtained  the  property 
to  be  taken  along  with  and  construed  by  the  light  of 
her  statements  afterwards. 

Harington. — In  Begina  v*  Brooks  (a)  it  was  held 
that,  where  a  carrier,  having  first  obtained  a  cask  of 
ale,  subsequently  made  a  false  statement  as  to  the 
person  for  whom  it  was  intended,  there  was  no 
obtaining  by  means  of  the  false  pretence. 

Blackburn  J. — In  that  case  there  had  been  nothing 
said  or  done  before  the  ale  was  obtained  to  lead  the 
brewer  to  suppose  that  it  was  for  any  one  else  than 
the  carrier  himself.  Copeland's  Case  (6)  shews  that 
it  is  not  necessary  that  the  pretence  should  be  made 
in  distinct  words. 

Harington. — The  contention  here  is  that  the  pro- 
perty was  obtained  on  the  faith  of  a  mere  promise, 
and  that  no  definite  statement  was  made  until  after* 
wards.  The  statement  made  in  Douglases  Case{c) 
involved  the  pretence  that  the  prisoner  knew  where 
the  horses  were,  yet  the  conviction  was  quashed. 

(a)  1  Fost.  &  Fin.  502.  (b)  Car.  &  M.  516. 

(c)  1  M00.C.C.  462. 
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Mellob  J. — The  decision  there  turned  upon  the      1865. 
form  of  the  indictment.     The  Court  do  not  say  that  a      GiwmC^ 
statement  that  he  would  tell  would  not  have  been       ^**** 
evidence  of  a  pretence  that  he  knew,  if  the  pretence 
had  been  so  laid  in  the  indictment. 

Blacebusn  J In  Barnard! 9  Case  (a)  the  wearing 

an  undergraduate's  dress  was  held  to  be  evidence  of  a 
false  pretence  that  the  wearer  was  an  undergraduate. 
If  your  contention  is  good,  the  prisoner  in  that  case 
would  have  been  entitled  to  an  acquittal,  if,  after 
obtaining  the  goods,  he  had  said  that  he  was  an 
undergraduate. 

Mellor  J. — If  the  prisoner's  conduct  in  effect 
caused  and  was  intended  to  cause  the  prosecutrix  to 
believe  that  she  had  the  power  in  question,  is  not  that 
sufficient? 

Earington. — Secondly,  there  is  no  evidence  that  the 
woman  knew  her  statement  to  be  false.  The  belief  in 
supernatural  power  has  prevailed  and  still  prevails  to 
a  wide  extent. 

Blacebubn  J. — She  says  what  is  untrue;  and 
there  is  nothing  to  shew  that  she  believed  it  to  be 
true.  If  people  of  this  sort  make  money  by  the 
pretended  exercise  of  supernatural  power,  the  jury 
may  well  presume  that  they  know  their  pretensions  to 
be  unfounded. 

M.  WiUiamSj  for  the  prosecution. — The  whole  of 
the  circumstances  must  be  looked  at;  and  the  cha- 
racter the  prisoner  assumed  and  the  belief  she  sought 
to  impress  on  the  prosecutrix  must  be  gathered  from 
all  that  transpired  at  the  interview — from  statements 
subsequent  as  well  as  from  statements  prior  to  the 
actual  obtaining  of  the  property. 

Earington  was  heard  in  reply. 

Eble  C.  J. — I  am  of  opinion  that  this  conviction 

(a)  7  Car.  &  P.  784. 
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1865.  must  be  affirmed.  The  material  part  of  the  false 
Giles's  pretence  is  that  the  prisoner  had  power,  which  must 
^•^-  be  understood  to  mean  supernatural  power,  to  bring 
back  the  prosecutrix's  husband.  That  is  a  sufficient 
false  pretence  within  the  meaning  of  the  statute  to 
sustain  the  indictment.  Then,  as  to  the  evidence  to 
support  it,  it  is  well  ascertained  law  that  the  pre- 
tence must  be  of  a  present  or  past  fact;  a  promissory 
pretence  will  not  suffice.  The  question  in  this  case 
is,  was  there  any  evidence  that  the  prisoner  had  made 
the  false  pretence  that  she  had  the  power  at  the  time 
when  the  money  was  obtained  ?  I  think  there  is.  The 
prisoner  said^that  she  would  bring  the  man  back.  She 
then  got  the  money  ;  atid  after  that  she  said  she  could 
bring  him  back.  Now,  it  has  been  contended  that 
the  first  was  merely  a  promissory  pretence,  and  that, 
as  the  second  pretence  was  not  made  till  after  the 
money  was  obtained,  there  was  no  obtaining  by  such 
a  pretence  as  falls  within  the  meaning  of  the  statute. 
I  am  of  opinion,  however,  that  all  the  evidence  must 
be  taken  together,  and  that,  looking  at  the  whole 
transaction,  the  prisoner  at  the  time  she  took  the 
money  intended  the  prosecutrix  to  believe  that  she 
had  power  to  bring  the  husband  back. 

Keating  J. — I  confess  that  my  mind  is  not  free 
from  doubt  on  the  last  point,  viz.,  how  far  it  appears 
from  the  evidence  that  the  money  was  obtained  by 
the  false  pretence.  As,  however,  the  rest  of  the  Court 
agree  in  thinking  that,  looking  at  the  whole  of  the 
evidence,  there  is  sufficient  to  give  that  colour  to  the 
words  spoken  before  the  money  was  parted  with 
which,  if  standing  alone,  they  might  not  bear,  the 
circumstances  of  the  case  are  not  such  as  to  induce 
me  to  dissent  from  their  view. 

The  other  learned  Judges  concurred  with  Erle  C.  J. 

Conviction  affirmed. 
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REGINA  V.  JOHN  MUTTERS.  i865. 


The  following  case  was  stated  by  the  Chairman  of  Where  a 
Quarter  Sessions  for  the  county  of  Devon.  TtlfeTn  *" 

Devon,  to  wit.]     At  the  General  Quarter  Sessions  carrying  off 

what  he 

of  the  Peace  of  our  lady  the  Queen  held  at  the  Castle  knows  to  be 
of  Exeter  in  and  for  the  county  aforesaid  on  Tuesday^  pro^'i?*'^*^'' 
the  18th  day  of  October^  a.d.  1864,  John  Mutters  was  andgoea' 
indicted  for  that,  on  the  28th  day  of  /tt/y,  1864,  at  he/wwithe 
St.  Leonards,  in  the  county  of  Devon,  whilst  he  was  "*<«'^^>«';  of 

'  ,  ,  committing 

servant  to  Samuel  FlueUin,  he  did  feloniously  steal  adultery,  he 
thirteen  spoons,  two  pairs  of  sugar  tongs,  one  watch  jLceny^;  ^and 
and  two  boxes,  of  the  goods  and  chattels  of  the  said  J^®  f*^*?  *H** 

!         ,  ,  he  was  in  the 

Samuel Flicellin^  his  master;  and,  in  a  second  count,  husband's    . 
for  simple  larceny  of  the  above  mentioned  articles.         ^ted^ndcr 
The  following  evidence  was  adduced :  —  ^®  ^'/^'s 

Samuel  Fludlin.—I  am  a  dairyman,  and  live  at  in  removing 
St.  Leonards.     I  have  been  married  for  seventeen  or  affordno^^^' 
eighteen  years.      The  prisoner  works  for  me.      My  *"*^®'  *® 
wife  had  no  property  of  her  own  when  she  married.  ^ 
After  our  marriage  my  aunt  gave  me  eight  tea-spoons. 
Some  other  tea-spoons  which  I  had  my  wife  bought, 
but  it  was  with  my  money.     The  watch  mentioned  in 
the  indictment  was  given  to  my  wife  by  a  cousin  of 
hers  before  we  marrred.     Very  soon  after  our  mar- 
riage she  gave  it  to  me.    I  have  often  worn  it.    When 
I  did  not  wear  it,  it  was  hung  up  in  the  kitchen.     I 
do  not  recollect  my  wife's  ever  wearing  it.     Before 
the  28th  oiJuly  I  had  a  large  box  in  my  house,  which 
I  missed  on  that  day,  as  I  also  did  some  spoons  and 
sugar  tongs.     My  wife  and  the  prisoner  were  also 
gone. 


^d  by  Google 


Case. 


612  CBOWN  CASES  EESEBVED. 

1865,  Cross-examined. — ^We  went  to  Eamauth  Regatta  on 

MuTTBBB's  the  27th,  and  came  home  in  a  trap — my  wife,  the 
prisoner  and  L  We  had  a  quarrel  on  the  road,  as 
we  came  back.  It  was  dark.  I  had  heard  the  sound 
of  kissing.  I  did  not  threaten  to  throw  my  wife  out 
of  the  trap.  My  wife  sometimes  earned  money  by  her 
labours,  but  this  was  part  of  the  common  stock. 

Elizabeth  Dunn. — I  am  the  wife  of  John  Dunn^ 
and  live  in  St  Leonards^  near  to  the  houses  of  the 
prosecutor  and  of  the  prisoner's  mother.  On  the  28th 
of  July  1  saw  the  prisoner  outside  my  door  carrying  a 
box  with  his  brother.  They  put  it  into  a  fly.  The 
prisoner  shut  the  door,  then  came  back,  and  spoke  to 
his  mother.     He  got  into  the  fly,  and  it  drove  away. 

Philippa  Gage.—l  live  near  Mr.  FluellMs  house. 
The  prisoner  lives  with  his  mother  opposite.  On  the 
28th  of  Julyhe  brought  a  cord  out  of  his  mother's  house, 
and  went  into  the  prosecutor's.  He  and  his  brother 
then  brought  out  a  box.  Mrs.  Fluettin  was  running 
to  and  fro  between  the  house  of  the  prisoner's  mother 
and  her  home  up  to  about  nine  o'clock  in  the  morning. 
The  prosecutor  ordinarily  comes  home  to  breakfast 
from  his  morning's  work  about  half-past  nine. 

Leah  Slade. — I  keep  the  Commercial  Coffee-house 
at  Bath.  On  the  28th  of  July  the  prisoner  and  Mrs. 
FluelKn  came  to  my  house.  They  stayed  two  nights, 
and  occupied  one  bedroom.     I  shewed  them  the  room. 

John  Pearcey  police  constable. — On  the  80th  of  July 
I  went  to  Mrs.  Slade^s^  at  Bath.  I  found  the  prisoner 
and  Mrs.  FluelKn  together  in  a  bedroom,  and  charged 
him  with  stealing  the  spoons  and  the  other  articles 
mentioned  from  the  prosecutor.  He  said,  "  I've  not 
stolen  anything  ;  what  I've  taken  away  is  with  her 
consent,"  nodding  to  Mrs.  FlueUin.  She  then  said, 
"Yes;  I  told  him  to  get  a  fly  and  take  the  boxes." 
I    pointed  to    one  box,  and  said,    "That    is  Mr. 
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FludlirCs''  (the  prosecutor).  She  said,  "Yes;  that  1865. 
is  the  only  thing  which  I  have  got  of  his."  I  took  Mixttbbs'b 
this  watch  which  I  now  produce  from  the  prisoner's 
person.  I  afterwards  examined  a  box  in  the  room 
which  the  prisoner  had  admitted  to  be  his,  and  which, 
at  my  request,  Mrs.  FlueUin  opened.  In  it  I  found 
on  the  top  several  articles  of  female  wearing  apparel, 
and  under  these  some  silver  spoons  and  some  sugar- 
tongs.  I  [found  also  a  bill  and  a  prayer-book,  both 
with  the  prisoners  name  upon  them.  He  said,  "I 
did  not  know  the  silver  was  there.  The  watch  is  Mrs. 
FluellirCs ;  I  got  it  from  her." 

Prosecutor  (re-called). — Identifies  thespoons,  sugar- 
tongs  and  watch. 

For  the  defence. 

Mary  A,  FlueUin. — I  am  the  wife  of  the  prose- 
cutor. As  we  returned  from  the  Exmouth  Regatta, 
my  husband  abused  me  all  the  way  to  Exeter^  and 
threatened  to  throw  me  out  of  the  cart.  I  told  him 
that  I  would  not  live  with  him  any  longer,  nor  sleep 
with  him  again.  I  did  not  sleep  with  him  that  night, 
but  sat  up  in  the  house  of  the  mother  of  the  prisoner. 
The  prisoner  went  to  bed.  Next  morning  (28th) 
I  ordered  him  to  get  a  fly  and  take  away  the  boxes, 
because  I  was  going  to  leave.  He  was  not  there  while 
I  was  packing.  He  did  not  know  of  my  putting  in 
the  spoons  or  sugar-tongs.  The  watch  was  given  to 
me  by  a  cousin  of  mine  before  I  married.  He  (the 
prisoner)  knew  nothing  of  it. 

Cross-examined. — I  took  money,  about  7/.  or  8/., 
from  my  husband's  desk  to  pay  the  fares  to  Bath.  I 
paid  the  prisoner  s  fare  as  well  as  my  own.  I  was 
about  an  hour  packing  up  my  things  in  his  box  in 
his  mother's  house.  The  box  was  afterwards  locked; 
I  had  the  key. 

The  counsel  for  the  prisoner  objected  that  the  charge 
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1865.       against  the  prisoner  could  not  be  maintained,  on  the 
MuTTBBs's    ground  that  he  was  acting  under  the  control  of  his 
^^^'       mistress,  and  that  she  could  not  be  legally  charged 
with  stealing  from  her  husband. 

The  Court  decided  that  the  case  must  go  to  the 
jury. 

The  Chairman  charged  the  jury  to  the  effect  that, 
if  the  prisoner  and  the  prosecutor's  wife  went  away 
with  the  intention  of  carrying  on  an  adulterous  inter- 
course, and  if  he,  when  so  going  away,  was  concerned 
in  taking  away  the  property  of  the  prosecutor,^  he 
was  guilty. 
,  The  jury  convict^  the  prisoner. 

A  case  was  granted  upon  the  point  raised  by  the 
prisoner's  counsel. 

This  case  was  argued,  on  the  21st  of  January,  1865, 
before  Erle  C.  J.,  Channell  B.,  Blackburn  J., 
Keating  J.  and  Mellob  J. 

S.  Carter,  for  the  prisoner.— The  mere  fact  that 
the  prisoner  was  concerned  in  taking  away  the  pro- 
secutor's goods  is  not  sufficient  to  support  the  con- 
viction, unless  he  assumed  dominion  over  them.  In 
Thurhom's  Case  (a)  it  is  said,  "  By  the  term  animo 
furandi  is  to  be  understood  the  intention  to  take,  not 
a  partial  and  temporary,  but  the  entire  dominion  over 
the  chattel."  The  case  of  Regina  v.  Berry  (6),  which 
was  similar  to  the  present,  and  which  may  be  cited  on 
the  other  side,  was  not  argued,  and  was  probably 
decided  in  consequence  of  the  observation  of  Parke  B. 
in  Regina  v.  Rosenberg  (c),  where,  in  stopping  a  case 
against  an  adulterer,  he  is  reported  to  have  said,  ^^  If 
there  had  been  any  separate  act  of  possession  by  him, 
I  should  have  reserved  the  point."     In  this  case  the 

(a)  1  Den.  C.  C.  S87,  388.  (»)  BeU  C.  C.  95. 

(c)  1  Car.  k  Kir.  233. 
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prisoner,  a  boy  of  eighteen,  was  under  the  command,       1865, 
control,  or  direction  of  the  wife  rather  than  of  the    Mdttkks*^ 
husband ;  and,  although  he  assisted  in  taking  away  the        ^"®* 
box  by  his  mistress's  direction,  yet  that  is  not  suffi- 
cient, unless  there  was  a  subsequent  assumption  of 
dominion  over  the  property. 

Erle  G.  J.— ^The  question  is,  was  there  an  agreeing 
to  go  away  for  the  purpose  of  committing  adultery, 
and  was  the  prisoner  party  to  the  carrying  off  of  the 
goods  of  the  husband  at  the  time  of  so  going  away 
with  the  wife. 

Carter. — It  is  submitted  that  the  mere  assisting  to 
remove  the  box  which  contained  the  articles  alleged 
to  have  been  stolen  is  insufficient,  and  that  they  must 
be  traced  to  the  prisoner's  personal  possession ;  Regina 
V.  Rosenberg  (a). 

Ekle  C.  J — Possession  is  a  very  vague  term.  If 
a  man  lifts  a  thing  a  single  inch,  animo  asportandi^ 
there  is  sufficient  possession  to  support  a  conviction 
for  larceny. 

Blacebubn  J. — ^What  is  possession,  if  wearing  the 
watch  in  his  pocket  is  not  ? 

Carter The  possession  must  be  accompanied  by 

the  assumption  of  dominion,  as,  for  instance,  by 
pawning,  Bracton  {h)  says,  "  Furtum  est^  secundum 
leges,  contrectatio  rei  alienee  fraudulenta,  cum  animo 
furandiy  invito  iUo  domino  cujus  res  ilia  fuerit  Cum 
animo  dicOy  quia  sine  animo  furandi  non  committitury 
In  Regina  v.  Thompson  (c),  a  case  on  the  same 
subject,  the  prisoner  assisted  in  placing  some  of  the 
stolen  property  in  the  box  which  he  and  the  prose- 
cutor's wife  took  away  with  them,  and  afterwards 
pledged  some  of  it,  and  applied  the  money  to  his  own 
purposes ;  and  in  Regina  v.  Featherstone  (d)  the  prisoner, 

(a)  1  Car.  &  Kir.  233.  (c)  1  Den.  C.  C.  549. 

(6)  Lib.  ill ,  c.  32,  fol.  150.  (<0  ^exn-  C.  C.  369. 

VOL.   I.  P  P  L.  &  C. 
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1865>  when  apprehended,  had  upon  him  twenty-two  sove- 
MnTTKBs'i    reigns  belonging  to  the  prosecutor. 

Mellor  J. — The  only  point  reserved  for  us  is, 
whether  the  fact  that  the  prisoner  was  acting  under 
the  control  of  his  mistress  is  any  defence.  The 
direction  to  the  jury  is  stated,  and,  with  the  excep- 
tion of  a  little  obscurity  about  the  meaning  of  the 
word  "  concerned,"  which  the  evidence  probably 
cleared  up,  seems  to  be  sufficient. 

M.  Bere  appeared  for  the  prosecution,  but  was  not 
called  upon  to  argue. 

Eele  C.  J. — We  are  all  of  opinion  that  the  con- 
viction was  right.  The  prisoner,  knowing  that  the 
property  was  his  master's,  was  a  party  to  the  taking 
of  it  in  conjunction  with  the  wife,  intending  at  the 
time  to  go  off  and  commit  adultery  with  her. 

Blackburn  J. — The  only  question  for  us  is,  whether 
the  facts  that  the  wife  was  concerned  in  the  taking  of 
the  goods  and  that  the  prisoner  acted  under  her 
directions  prevent  his  act  from  amounting  to  larceny. 
The  finding  of  the  jury,  for  which  there  was  ample 
evidence,  that  the  prisoner  was  concerned  in  taking 
away  the  property  with  an  intention  of  committing 
adultery,  disposes  of  that  question. 

The  other  learned  Judges  concurred. 

Conviction  affirmed  (a). 

(a)  It  18  cuiious  to  trace  the  in  the  adulterer.     Lecture,  Mr. 

deyeiopment  of  this  branch  of  the  Cook.*'    The  authorities   referred 

law  of  larceny.    The  foundation  to  in  -the  margin  do  not  bear  upon 

appears  to  have  been  laid  by  Dalton  this  portion  of  the  subject ;  and  it 

(cap.   157,  p.  353,  ed.  of  1746),  does  not  appear  to  be  known  who 

who  says  that,  ^^  If  any  man  takes  Mr.    Cook  was.    The  opinion  so 

another  man*s  wife  with  her  hus-  promulgated,    however,  seems    to 

band's  goods,  against  the  husband's  have  been  confined  to  Dalton  and 

will,  this  is  felony.    If  a  married  his    unknown    authority ;  neither 

woman  shall  deliver  to  her  adulterer  Hawkins  nor  £!ast  touch  upon  the 

her  husbaud*^s  goods,  this  is  felony  point;  and  Hale  (P.  C.  p.  514)  says» 
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**If  a  man  takes  away  another 
man's  wife  against  her  will,  cum 
homs  virij  that  is  felony  by  the 
Stat.  Weilm.  2,  c.  34,  which  saith, 
^Habeat  rex  sectam  de  bonis  sic 
(uportatu:  ISAssiz.  6.  But,  if  it 
be  by  the  consent  of  the  wife, 
though  against  the  consent  of  the 
husband,  it  seems  to  be  no  felony^ 
but  a  trespass ;  for  it  cannot  be  a 
felony  in  the  man,  unless  it  be  a 
felony  in  the  woman  who  consented 
to  it  (13  Assiz.  6);  but  DaWm 
thinks  it  felony.**  Even  down  to 
much  later  times,  Hale's  opinion 
seems  to  have  been  more  prevalent 
than  that  of  Dalton.  In  Rex  r. 
CZarA,  which  was  tried  at  the  Old 
BaOey  in  1818  (see  WiOis's  Case, 
1  Moo.  C.  C.  875,  note  o),  it  ap- 
peared that  the  prosecutor's  wife 
had  assisted  the  prisoner  in  carry- 
ing off  the  husband's  property,  and 
had  cohabited  with  him  from  the 
time  of  his  absconding  until  his 
apprehension.  On  objection  the 
Court  ruled  that  no  person  could 
be  convicted  of  a  felony  alleged  in 
stealing  goods,  when  such  goods 
came  into  his  possession  by  the 
delivery  of  the  proprietor's  wife. 
So  also  in  Rex  v.  Tolfree  (1  Moo. 
C.  C.  243),  the  leading  case  on 
the  subject,  where  it  appeared  that 
the  prisoner  had  taken  away  the 
husband's  property  to  a  house,  to 
which  he  immediately  afterwards 
brought  the  prosecutor's  wife,  with 
whom  he  lived  there  till  he  was 
apprehended,  the  learned  Judge 
was  telling  the  jury  that,  if  they 
believed  the  prosecutor's  wife,  who 
had  sworn  there  was  none  of  the^ 
property  but  what  she  had  herself 
taken  or  given  to  the  prisoner  to 
take,  they  must  acquit  the  prisoner, 
when  a  copy  of  Russell  on  Crimes 
containing  the  above  cited  passage 
from  Daiion  was  shown  to  him. 
Upon  the  authority  of  that  passage 

P  P 


the  jury  were  directed  to  find  the         1865* 
prisoner  guilty ;  and  the  case  was 


Case. 


afterwards  argued  before  all  the     ^^*"''* 
Judges  by  Mr.  Clathsm  on  behalf  "" 

of  the  prisoner.  No  one  appears 
to  have  argued  on  behalf  of  the 
Crown ;  and,  from  the  unsatisfac^ 
tory  system  which  then  prevailed, 
we  are  only  told  that  **  The  Judges 
held  that  this  was  larceny;  for, 
though  the  wife  consented,  it  must 
be  considered  that  it  was  done 
inoito  domino,^  In  Regina  r.  2'oU 
leU  (Car.  &  M.  112),  the  law  was 
carried  a  little  farther  by  Coleridge 
J.,  who  is  reported  to  have  said, 
**An  adulterer  can  be  properly 
convicted  of  stealing  the  husband's 
goods,  though  they  be  delivered  to 
him  by  the  wife.  On  this  evidence 
it  does  not  appear  that  the  crimi* 
nal  purpose  had  been  carried  into 
effect ;  Jnd^  if  that  criminal  purpose 
had  not  been  completed,  and  these 
goods  were  removed  by  the  wife  and 
the  prisoner  with  an  inteid  that  she 
should  elope  with  him  and  Uve  in 
adultery  with  him,  I  shall  direct  you^ 
in  point  of  law,  that  the  tahing  of 
them  was  a  larceny.**  The  case  of 
R^na  V.  Thompson  (1  Den.  C.  C. 
649)  fell  clearly  within  the  prin- 
dple  laid  down  in  Rex  v.  Tolfree 
and  Regina  v.  ToUett,  as  the  jury 
found  that  there  was  a  joint  taking 
by  the  prisoner  and  the  prosecutor's 
wife  on  their  going  away  from  the 
husband's  house  for  the  purpose 
of  an  adulterous  intercourse.  Fea^ 
therstone's  Case  (Dears.  C.  C.  369) 
was  very  similar.  The  jury  there 
found  that  the  prisoner  received 
the  husband's  property  from  the 
wife,  knowing  that  she  took  it  with- 
out her  husband's  authority ;  and 
Lord  Campbell  C.  J.,  in  giving 
judgment,  says,  ^  The  general  rule 
of  law  is  that  a  wife  cannot  be 
found  guilty  of  larceny  for  stealing 
the  goods  of  her  husband;  and  that 
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IS  upon  the  principle  that  the  has- 

band  and  wife  are  in  the  eye  of  the 

MuTTBBa's  1^^  one  person.  But  this  rule  is 
properlj  and  reasonably  qualified, 
when  she  becomes  an  adulteress. 
She  thereby  determinee  her  quality 
of  wife  ;.  and  her  property  in  her 
htuband's  goods  ceases,**  This  case 
is  important,  as  showing  more 
dearly  than  any  other  the  prin- 
ciple upon  which  the  law  proceeds. 
The  case  ofB^na  v.  Berry  (Bell 
C.  C.  95)  presents  no  feature  of 
interest,  the  facts  again  falling 
within  the  principles  laid  down  in 
Bex  T.  Tolfree  and  Regina  v. 
ToBett,  which  thus  once  more  re^ 
ceived  the  sanction  of  the  Court, 
as  they  did  again  inferentially  in 
Regiiui  T.  Avery  (Bell  C.  C.  150), 
and  directly  in  Regina  r.  Deer 
(an/6,  p.  240). 

In  Regina  r.  ToUett  (Car.  &  M. 
112)  Coleridge  J.  is  reported  also 
to  have  remarked,  '*  Mr.  Carring' 
ion  has  said  that,  if  the  wife 
eloped  with  an  adulterer,  it  would 
be  no  larceny  in  the  adulterer 
to  assist  in  carrying  away  her 
clothes.  I  do  not  agree  with  him ; 
for  I  think  that,  if  she  elopes  with 
an  adulterer  who  takes  her  clothes 
with  them,  it  is  larceny  to  steal  her 
clothes,  which  are  her  husband*s 
property,  just  as  much  as  it  would 
be  a  larceny  to  steal  her  husband's 
wearing  apparel  or  any  thing  else 
that  was  his  property.  However, 
the  evidence  in  this  case  goes  fur- 
ther  than  that,*'  &c.  This  opinion, 
which  it  will  be  observed  was  not 
necessary  to  the  decision  of  the 
case,  was  tested  in  Regina  r. 
Fitch  (Dears.  &  Bell  C.  C.  187),  in 
which  the  prisoner  and  the  prose- 
cutor's wife  went  away  together, 
but  were  at  once  followed,  when 
the  prisoner  was  found  to  be  carry- 
ing a  bandbox  containing  goloshes 
and  boots,  the  wearing  apparel  of 
the  wife.    Upon  a  case  reserved, 


however,  the  Judges  were  all  of 
opinion  that,  as  the  prisoner  was 
only  assisting  in  carrying  away  the 
necessary  wearing  i^parel  of  the 
wife,  the  conviction  could  not  be 
sustained. 

In  Rex  T.  Tolfree  (1  Mod.  C.  C. 
243)  the  prisoner  himself  carried 
away  the  boxes  containing  the 
husband's  property,  which  con- 
sisted of  150/.  in  money  and  plate, 
together  with  wearing  apparel  and 
goods  to  the  amount  of  702. ;  and 
in  Regina  v.  ToUeU  (Car.  &  M. 
112)  the  wife  delivered  to  the 
prisoner  Taylor  two  boxes  con- 
taining two  watches,  six  handker- 
chiefs, eleven  sovereigns,  seventeen 
half  sovereigns  and  six  crown 
pieces,  which  he  took  away  in  the 
prisoner  ToUetCs  cart.  But  in 
Regina  v.  Rosenberg  (1  Osit.  &  Kir. 
1233),  it  became  necessary  to 
decide  what  possession  of  the  pro- 
perty was  required  to  render  the 
adulterer  liable  to  be  convicted. 
In  that  case  the  prosecutor's  wife 
went  to  the  prisoner's  lodgings  in 
a  coach,  with  property  of  her  hus- 
band to  the  value  of  62/.  The 
property,  which  did  not  consist  of 
female  apparel  or  of  articles  exclu- 
sively for  female  use,  was  taken 
into  the  lodgings ;  and  the  prisoner 
and  the  prosecutor's  wife  lived 
there  as  man  and  wife.  The  cir- 
cumstances were  considered  by 
Lord  Dennum  C.  J.  and  Parke  B., 
who  concurred  in  thinking  that,  as 
no  distinct  possession  on  the  part 
of  the  prisoner  was  shown,  there 
was  not  enough  to  convict  him; 
and  he  was  acquitted. 

In  Regina  v.  Avery  (Bell  C.  C. 
150)  the  prisoners  were  the  uncle 
and  cousin  of  the  wife,  and,  with 
the  wife's  privity  and  consent  and 
in  her  presence,  carried  away  the 
husband's  property ;  but,  as  it 
was  not  shown  that  the  wife  had 
committed  adultery  or  went  away 
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with  ibe  intention  of  doing  so,  the 
conviction  was  quashed.  In  the 
judgment  in  that  case  a  point  is 
mooted  which  does  not  appear  to 
have  been  yet  determined.  CocA- 
htm  C.  J.  there  sajrs,  "It  is  not 
necessary  to  lay  it  down  as  law- 
that,  supposing  a  stranger  stole 
the  goods  of  a  husband,  and  the 
wife  was  privy  to  it  and  consenting, 
such  privity  and  consent  on  the 
part  of  the  wife  would,  if  there  were 
itninau  furandi  in  the  stranger, 
exonerate  him  from  what  would 
otherwise  be  larceny.** 

A  question  might  be  raised  whe- 
ther, in  such  cases  as  that  of  22ea; 
Y.  Tolfree  (1  Moo.  a  C.  243),  or 
E^m  V.  ToOeU  (Car.  &  M.  112), 
where  the  adulterer  was  convict- 
ed, the  wife  also  could  have  been 
found  guilty  of  larceny.  The 
passage  from  DaUon  refers  only  to 
the  adulterer;  and  HaU^t  argu« 
ment,  that  it  Is  no  felony  in  the 
man,  proceeds  on  the  assumption 
that  it  is  no  felony  in  the  woman. 
So  of^uendoy  in  TolfreeU  case,  Mr. 
ClarhMcn  says,  "It  clearly  is  not 
felony  in  her."  In  Reg.  v.  Feather^ 
Mtone  (Dears.  C.  C.  369),  however, 
Lord  Campbell  C.  J.,  in  giving 
judgment,  states  that  the  rule,  that 
the  wife  cannot  be  guilty  of  steal- 
ing her  hu8band*s  goods  because 
she  and  her  husband  are  in  the 
eye  of  the  law  one,  b  qualified 
when  she  becomes  an  adulteress, 
and  that  she  thereby  "determines 
her  quality  of  wife^  and  her  property 
in  her  husbands  goods  ceases.^  It 
would  seem  to  follow  that  she  thus 
assumes  the  position  of  a  mere 
stranger,  and  can  no  longer  invoke 
the  protection  of  that  quality  which 
she  has  herself  determined.  Again, 
in  Reg'  ▼•  Avery  (Bell  C.  C.  150), 


Cockbum  C.  J.  says,  "  We  take  it        1865. 
to  be  clear  that  a  wife  cannot  be 


guilty  of  larceny  in  simply  taking  Muttbes's 
the  goods  of  her  husband  ;  and,  if  ^*^' 
a  stranger  do  no  more  than  merely 
assist  her  in  the  taking,  inasmuch 
as  the  wife^  asprincipalj  cannot  be 
guilty  of  larceny^  the  stranger^  as 
accessory^  cannot  be  guiliy*'  Surely, 
e  converse^  if  the  stranger  merely 
assists  the  wife  in  the  taking  ammo 
aduUeriit  and  is  therefore  guilty  of 
larceny,  it  can  only  be  on  the  prin- 
ciple that  the  wife  is  equally  guilty. 
In  Deer's  Case  (ante^  p.  240)  the 
prisoner  was  lodging  in  the  pro- 
secutor's house,  and  disappeared 
under  circumstances  not  disclosed 
by  the  evidence.  The  prosecutor's 
wife  afterwards  lefl  her  home ;  and 
the  prisoner  was  subsequently  found 
living  with  her  as  his  wife  and  in 
possession  of  a  large  quantity  of  the 
prosecutor's  property,  some  part 
being  actually  upon  his  person. 
The  jury  found  the  prisoner  guilty 
of  receiving  the  property  knowing 
it  to  have  been  stolen;  and  the 
Court  upheld  the  conviction.  The 
verdict,  that  the  adulterer  was 
guilty  of  receiving,  implied  the 
existence  of  a  principal  felon  who 
was  guilty  of  stealing.  Now,  upon 
the  evidence,  this  could  be  none 
other  than  the  wife ;  and  therefore 
this  decision  also  would  seem  to 
countenance  the  opinion  that  the 
wife  is  liable  to  be  convicted  equally 
with  her  adulterer,  when  she  takes 
part  in  removing  her  husband's 
property.  The  point,  however,  is 
not  of  much  practical  importance ; 
as  the  effect  of  including  the  wife 
in  the  indictment  would  be  to 
exclude  the  evidence  of  the  hus- 
band, which  in  most  oases  would 
entail  the  failure  of  die  prosecution. 
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1865.  REGINA  V.  JAMES  ROWTON. 


ifeTidenoe  Thb  following  case  wa8  stated  by  the  Deputy 
chi^er  is  Assistant  Judge  of  the  county  of  Middlesex. 
Slr^f^f  a  James  Rowton  was  tried  before  tne,  at  the  Middlesex 
prisoner,  evi-  Sessions,  on  the  30th  of  September  J  1864,  on  an  indict- 
cbaracter  ment  which  charged  him  with  having  committed  an 
Ui^re^  ^^^  indecent  assault  upon  George  Low^  a  lad  about  fourteen 
hasiiante       years  of  age. 

BuYcrfS-?'       On   the  part  of  the  defendant,  several  witnesses 
^iHentibtu     ^ere  called,  who  had  known  him  at  different  periods 
and  WiLLM    of  his  life;  and  they  gave  him  an  excellent  character, 
carothe^evU   as  a  moral  and  well  conducted  man. 
dence  must         On  the  j)art  of  the  prosecution,  it  was  proposed  to  ^ 
to  the  pri-      coutradict  this  testimony ;  and  a  witness  was  called  for  / 
Ji^rejute.'"'  *^»*  purpose.      This  was  objected  to  by  the  defend-S 
tion;andtlie  ant's  counsel,  who  contended  that  no  such  evidence  V 
OT)inion"of      was    receivable,    and   cited  the  case  of  Eegina   v.    ) 
wtotr   .-BurfCa).  ^ 

disposition.  I  thought  the  evidence  was  admissible;  and,  after 
his  ow\  ^^  the  witness  had  stated  that  he  knew  the  defendant, 
obwi^atir"^  the  following  question  was  put  to  him:— •*  What  is 
Isinadmis,  the  defendant's  general  character  for  decency  and 
^*^^®'  morality  of   conduct?"     His   reply   was,  "I   know 

nothing  of  the  neighbourhood's  opinion,  because  I 
was  only  a  boy  at  school  when  I  knew  him ;  but  my 
own  opinion,  and  the  opinion  of  my  brothers  who 
were  also  pupils  of  his,  is  that  his  character  is  that  of  I 
a  man  capable  of  the  grossest  indecency  and  the  most 
flagrant  immorality." 

It  was  objected  that  this  was  not  legal  evidence  at 
fdl  of  bad  moral  character. 

(a)  5  Cox  Grim.  Gas.  284. 
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I  considered  that  it  was  some  evidence;  and  I  left       1865. 
the  weight  and  effect  of  it,  as  an  answer  to  the  evi-    Rowtos's 
dence  of  good  character,  to  be  determined  by  the       ^**®' 
jury. 

The  defendant  was  convicted,  and  is  now  in  prison 
awaiting  the  judgment  of  your  Lordships. 

The  questions  upon  which  I  respectfully  request 
your  decision  are : — 

First.     Whether,   when    witnesses   have   given    a    y>* 
defendant  a  good  character,  any  evidence  is  admissible  ^ 
to  contradict? 

Secondly.     Whether  the  answer  made  by  the  wit-     . . 
ness  in  this  case  was  properly  left  to  the  jury? 

This  case  was  argued,  on  the  19th  of  November^ 
1864,  before  Pollock  C.  B.,  Willbs  J.,  Channell  B., 
Byles  J.  and  Shee  J.,  by  Sleigh^  for  the  prisoner,  and 
layler^  for  the  Crown.  At  the  conclusion  of  their 
argument  the  Court  took  time  to  consider  their  judg- 
ment; but,  there  being  a  difference  of  opinion  among 
the  Judges,  a  re-hearing  before  the  full  Court  was 
directed;  and  accordingly,  on  the  21st  and  28th  of 
Jantiary^   1865,   the  case  was  again  argued  before 

COCKBURN  C.  J.,  ErLE  C.  J.,  POLLOCK  C.  B.,  WiLLLAlMS 

J.,  Martin  B.,  Willes  J.,  Channell  B.,  Byles  J., 
Blackbubn  J.,  Keating  J.,  Mbllob  J.,  Pigott  B. 
and  Shee  J. 

Sleiffhj  for  the  prisoner. — Evidence  is  not  admissible 
in  reply  to  evidence  of  good  character.  That  point 
was  decided  in  Regina  v.  Burt  (a),  where  witnesses 
were  called  to  give  the  prisoner  a  general  good  charac- 
ter, and  it  was  held  by  Martin  B.  that  it  was  not  . 
competent  to  the  prosecution  to  call  witnesses  in  reply 
to  give  evidence  of  the  prisoner's  general  bad  character. 

(a)  6  Cox  Crim.  Cas.  284. 
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1865.      iSu<^^  evidence  is  inadmiBsible  on  the  broad  principle 
Bowtoh'»    ^^^^  character  forms  no  part  of  the  issue  on  the  record. 
Caae.  CocKBUKN  C.  J. — Then  why  is  evidence  of  character 

admitted  at  all? 

Sleigh. — It  first  of  all  came  to  be  admitted  in  capital 
cases  only  infavorem  vitoe  (a). 

WiLLES  J. — The  subject  is  ably  discussed  in  a  recent 
work  on  the  criminal  law  by  Mr.  Fitzjames  Stephen  (6), 

Sleigh. — It  is  true  that  in  the  text  books  it  is  laid 
down  that  evidence  of  bad  character  can  be  given  in 
reply  to  evidence  of  good  character  adduced  by  the 
prisoner.  Thus,  in  BuUer's  Nisi  Prius  (c),  the  law 
is  stated  to  be  that,  ^'  In  other  criminal  cases  (i.e.  cases 
where  the  defendant's  character  is  not  put  in  issue  by 
the  prosecution),  the  prosecutor  cannot  enter  into  the 
defendant's  character,  unless  the  defendant  enable  him 
to  do  so  by  calling  witnesses  in  support  of  it;  and 
even  then^  the  prosecutor  cannot  examine  to  particular 
facts,  the  general  character  of  the  defendant  not  being 
put  in  issue,  but  coming  in  collaterally."  Similar 
statements  are  to  be  found  in  RusseU  an  Crimes  (d\ 
Taylor  an  Evidence  (^),  Starkie  an  Evidence  (/),  Phil- 
lippa  on  Evidence  (g)^  Roscoe's  Criminal  Law  (A)  and 
Best  on  Evidence  (.e) ;  but  they  are  all  based  on  the 
passage  already  cited  from  Buller*s  Nisi  Prius,  which 
is  itself  alleged  to  be  founded  on  Martyn  v.  Hind  (^), 
a  case  which  does  not  appear  to  be  in  point,  and  on 
Clark  V.  Periam  (Z),  where  it  is  said  that,  "  If  there  is 
a  criminal  prosecution,  and  the  prisoner,  in  order  to 
strengthen  the  evidence  for  his  character,  enters  into 

(a)  2  Russell  on  Crimes^  3rd  ed.,  (/)  Vol.  2,  drd  ed.,  p.  804. 
p.  784,  note  («).  (g)  Vol.  1,  10th  ed.,  p.  607. 

(b)  See  Stephen's  General  View  (A)  6th  ed.,  p.  96. 
of  the  Criminal  Law,  pp.  311, 312.  (t)  2nd  ed.,  p.  326. 

(c)  7th  ed.,  p.  296.  (A)  2  Cowp.  441. 

(d)  Vol.  2,  3rd  ed.,  p  784.  (/)  2  Atk.  337. 
(0  Vol.  1,  4th  ed.,  p.  350. 
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particular  facts  to  support  it,  this  is  called  a  challenge       1865. 
to  the  prosecutor;  and  then  he  may  likewise  examine    rowtoh'* 
to  particular  facts."     That,   however,  is  clearly  an       ^"®- 
error ;  for  it  is  thoroughly  established  that  only  general 
evidence  of  character  can  be  given,  and  not  evidence 
of  particular  facts;  Best  an  Evidence  (a),  Roohwoods 
Case  (6),  Starkie  on  Evidence  (c),  Best  on  Presumptions 
of  Law  and  Fact  (J),  Rex  v.  Davison  {e\  Sharp  v. 
Scogin  (/),  Mawson  v.  Hartsink  (^),  The  Attorney 
General  v.  Hitchcock  (A),  r Anson  v.  Stuart  {i). 

Secondly,  assuming  that  evidence  of  general  bad  cha- 
racter can  be  given  in  reply,  this  evidence  was  wrongly 
admitted,  on  the  ground  that  evidence  of  general 
reputation  only  can  be  given,  and  that  nothing  which 
amounts  to  an  individual  opinion  can  be  received. 
Character  and  reputation  both  mean  credit  derived 
from  public  opinion  or  esteem.  When  the  witness  in 
this  case  said  that  he  knew  nothing  of  the  opinion  of 
the  neighbourhood,  he  should  have  been  stopped. 
The  best  definition  of  character  is  to  be  found  in  a 
speech  of  ErskineSy  when  he  was  counsel  for  Hardy  {Jc\ 
"  You  capnot,"  he  says,  "  when  asking  to  character, 
ask  what  has  A.  B.  C.  told  you  about  this  man's 
character.  No;  but  what  is  the  general  opinion  con* 
cerning  him.  Character  is  the  slow-spreading  influ- 
ence of  opinion,  arising  from  the  deportment  of  a 
man  in  society.  As  a  man's  deportment,  good  or  bad, 
necessarily  produces  one  circle  without  another,  and 
so  extends  itself  till  it  unites  in  one  general  opinion ; 
that  general  opinion  is  allowed  to  be  given  in  evi- 

« 

(a)  2nd  ed.,  p.  327.  (/)  Holt  N.  P.  541. 

(6)  13  St.  Tr.  211,  per  H6U,  (g^  4  Esp.  N.  P.  102. 

C.J.  (A)  llJur.478. 

(c)  Vol.  2,  3rd  ed.,  p.  804.  (t)  1  T.  R.  754. 

(d)  Page  215.  (A)  24  St.  Tr.  1079. 

(e)  31  St.  Tr.  190. 
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1865.       dence/'     In  Bex  v.  Janes  (a)  the  following  passage 
BowTon'a    occurs : — 
Case.  u  ]yjj.^  p^^j^  ^^^  jjj^  witness). — *  During  the  time 

you  did  know  him  (the  prisoner),  what  was  his  general 
character  for  integrity  ? 

"  Answer. — *  During  the  whole  time  I  knew  him  I 
considered  him  a  man  not  only  of  unexceptionable 
but  of  most  honourable  character.' 

"Lord  Ellenborough. — *  It  is  reputation;  it  is  not 
what  a  person  knows.  There  is  hardly  one  question 
in  ten  applicable  to  the  point;  it  is  very  remarkable, 
but  there  is  no  branch  of  evidence  so  little  attended 
to.'"  Individual  opinion  can  only  be^iven  so  far  as 
it  goes  to  the  general  reputation ;  and  a  witness  who 
has  known  the  defendant  longest  will  have  the  best 
chance  of  knowing  what  his  general  reputation  is. 

Tayfer,  for  the  Crown. — Evidence  in  reply  to  evi- 
dence of  good  character  is  clearly  admissible ;  Rex  v. 
Stannard  (6),  Hawkins^  Pleas  of  the  Crown  (c),  Viner's 
Abridgment  (^d). 

CocKBUBN  C.  J. — We  require  no  argument  upon 
that  point. 

Mabtin  B. — I  shall  not  diflTer  from  the  rest  of  the 
Court;  but  I  have  great  doubts  whether  a  practice 
which  has  existed  for  200  years  should  be  altered. 

Pollock  C.  B. — ^There  is  no  doubt  that  evidence  of 
bad  character  could  not  be  ^ven,  unless  the  prisoner 
had  himself  raised  the  issue  by  calling  witnesses  to 
shew  he  bore  -a  good  one. 

Tayler. — As  to  the  second  point,  there  is  no  rule 
of  law  excluding  the  answer  here  given.  It  was 
scrupulous  and  conscientious  evidence  of  character. 
The  witness  says,  in  eflfect,  "In  my  opinion  as  a 
pupil  the  defendant's  character  was  very  bad." 

(a)  31  St.  Tr.  310.  (c)  Bk.  2,  c.  46, 8.  206. 

(b)  7  Car.  &  F.  673.  {d)  Tit  £?idence  (M.  a.  1. 6.) 
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CoCKBURN  C.  J. — Is  general  evidence  of  good  cha-       1865. 
racter  to  be. met  by  the  particular  opinion  of  an     Rowtom's 
individual  ?  ^^' 

Tayler. — ^AU  evidence  is  admissible,  unless  it  be 
excluded  by  some  rule.  Wliat  was  given  in  evidence 
here  was  evidence  of  the  prisoner's  disposition;  for 
that,  and  not  reputation,  is  the  sense  in  which  the 
word  ^^  character"  is  used  in  these  cases. 

CocKBURN  C.  J — I  do  not  understand  that  to  be 
the  meaning  of  the  word  "  character." 

Eble  C.  J. — I  agree  with  Mr.  Tayler  that  the] 
question  of  character  is  a  question  of  disposition,  and  i 
that  reputation  is  admissible  only  because  it  is  some  i 
evidence  of  disposition. 

Tayler. — The  prisoner,  by  giving  evidence  of  cha- 
racter, raises  the  issue  that  he  is  of  such  a  disposition 
as  to  make  it  more  than  ordinarily  improbable  that  he 
shpuld  have  committed  the  offence  charged  against 
him.  Character,  in  that  sense,  and  reputation  do  not 
stand  on  the  same  basis.  The  latter  should  rather  be 
defined  as  estimated  character.  Evidence  of  character 
may  include  or  exclude  the  witness's  own  observation. 
In  this  case  it  was  founded  on  the  observation  of  the 
witness  and  of  his  two  brothers.  By  opinion  the 
witness  means  judgment.  Reputation  is  only  the 
repetition  of  the  judgment  of  others.  The- witness's 
evidence  was  hearsay  of  the  judgment  of  others  mixed 
up  with  his  own  judgment  founded  on  his  own  obser- 
vation. There  is  no  rule  of  law  that,  to  make  evi- 
dence of  reputation  admissible,  it  must  be  founded 
upon  the  judgment  of  a  definite  number.  If,  then,  the 
judgment,  of  ten  or  a  less  number  of  men  is  admissible 
under  the  name  of  reputation,  how  can  the  judgment 
of  one  only,  that  is,  how  can  the  estimate  of  dispo- 
sition formed  by  one  man  only,  or,  in  other  words, 
individual    opinion,   be  excluded.     All  evidence  of 
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1865.  character  must  be  simply  the  repetition  of  what  the 
BowTOK*9  witness  has  heard  other  persons  say  of  the  prisoner's 
^"^  disposition,  or  it  must  be  his  own  judgment  of  the 
prisoner's  disposition  founded  on  his  own  personal 
observation,  or,  thirdly,  it  may  be  those  two  com- 
bined. A  man  cannot  go  about  to  collect  the  opinion 
of  others  concerning  a  person  of  whom  he  is  ignorant, 
in  order  that  he  may  give  evidence  of  that  person's 
character :  Mawson  v.  Hartsinh  (a). 
(  Pollock  C.  B. — No;  for  that  would  be  giving  the 
character  on  hearsay.  A  man  who  lives  in  the  neigh- 
bourhood gives  the  character  on  his  own  knowledge. 
What  you  pick  up  of  a  man's  reputation  in  the  neigh- 
bourhood in  twenty  years  is  not  hearsay. 

Tayler. — There  is  only  one  judicial  authority  to 
exclude  individual  opinion;  and  that  is  what  Lord 
Ellenbarough  says  in  Eex  v.  Jones  (b). 

COcKBUBN  C.  J I  have  always  heard  it  objected 

to. 

Tayler. — There  are  authorities  to  shew  that  charac- 
ter must  be  taken  in  the  sense  of  disposition,  and  that 
individual  opinion  of  disposition  founded  upon  actual 
observation  is  admissible.  What  was  admissible  as 
evidence  of  character  was  much  discussed  in  Rex  v. 
Davison  (c).  Throughout  that  case  the  witnesses  for 
the  defence  were  asked  their  opinion  of  the  prisoner's 
disposition ;  and,  upon  the  Attorney  General  taking  an 
objection  to  the  statement  of  particular  facts  of  good 
conduct.  Lord  ElUnborough  observes  {d\  "  The  cor- 
rect enquiry  is  as  to  the  general  character  of  the 
accused,  and  whether  the  witness  thinks  him  likely  to 
be  guilty  of  the  offence  charged  in  the  information.'* 
In  another  place  (e)  Lord  EUenborough  himself  asks 

(a)  4  Esp.  N.  P.  102.  (cQ  Ibid.,  p.  187- 

\h)   Vide  supra,  p.  524.  (e)  Ibid.,  p.  189. 

(c)  31  St.  Tr.  99,  et  seq. 
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Case. 


a  witness,  "  From  your  knowledge  of  Mr.  Davison^s  1865. 
character  and  conduct,  do  you  think  him  capable  of  Bowton*8 
committing  a  fraud  ?''  In  Rex  v.  Murphy  (a)  evi- 
dence was  admitted  in  support  of  the  prosecutor's 
character;  and  the  individual  opinion  of  each  witness 
was  taken  without  objection.  When  the  text  books 
say  that  evidence  of  general  reputation  only  can  be 
given,  they  mean  evidence  of  general  character  as 
distinguished  from  evidence  of  particular  facts. 

CocKBURN  C.  J. — I  have  always  understood  the  law 
to  be  correctly  stated  in  Philltppe  an  Evidence  (6), 
where  it  is  said,  "  The  inquiry  must  be  as  to  the  general 
character;  for  it  is  general  character  alone  which  can 
aflford  any  test  of  general  conduct,  or  raise  a  presump- 
tion that  the  person  who  had  maintained  a  fair 
reputation  down  to  a  certain  period  would  not  then 
begin  to  act  a  dishonest,  unworthy  part.  Proof  of 
particular  transactions  in  which  the  defendant  may 
have  been  concerned  is  not  admissible  as  evidence  of 
his  general  good  character. 

"  What  then  is  evidence  of  general  character  ?  The 
best  medium  of  proof  is  by  shewing  how  the  person 
stands  in  general  estimation ;  proof  that  he  is  reputed 
to  be  honest  is  evidence  of  his  character  for  honesty, 
and  the  species  of  evidence  most  properly  resorted  to 
in  such  enquiries.  It  frequently  occurs,  indeed,  that 
witnesses,  i^ter  speaking  to  the  general  opinion  of  the 
prisoner's  character,  state  their  personal  experience  and 
opinion  of  his  honesty ;  but,  when  this  statement  is 
admitted,  it  is  rather  from  favour  to  the  prisoner  than 
strictly  as  evidence  of  general  character." 

Tayler.  —  Character  means  the  general,  uniform 
tenor  of  a  man's  conduct  got  at  by  witnesses  giving 
their  own  judgment.  There  is  no  difference  between 
evidence  of  the  character  of  a  prisoner  and  that  of  a 

(a)  19  St.  Tr.  725.  (6)  Vol.  1,  10th  ed.,  p.  506. 
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witness;  and  in  the  latter  case  individual  opinion  is 
admissible. 

CocKBUEN  C.  J. — As  to  the  character  of  a  witness 
individual  opinion  is  clearly  admissible;  but,  in  refe- 
rence to  the  character  of  a  prisoner,  do  you  contend 
that  such  an  answer  as  this  could  be  received :  "  I 
know  nothing  of  the  prisoner's  reputation,  but  my 
own  opinion  is,"  &c.  ? 

Tayler.—I  do.  A  man  might  have  a  servant  for 
many  years  whom  he  might  know  from  experience  to  be 
perfectly  honest,  yet  whose  character  he  might  happen 
never  to  have  heard  discussed.  If  the  principle  con- 
tended for  on  the  other  side  is  correct,  this  man  would 
be  excluded  from  giving  evidence  of  his  servant's 
character.  Yet  it  is  clear  that  he  would  be  better 
able  to  form  a  true  judgment  of  his'servant's  honesty 
than  those  whose  acquaintance  with  the  man  was 
confined  to  what  his  neighbours  said  of  him. 


Sleigh  was  heard  in  reply. 

CoCKBUKN  C.  J. — This  case  turns  upon  the  admissi- 
bility of  an  answer  given  by  a  witness  who  was  called 
to  rebut  evidence  of  good  character  which  had 
been  given  in  favour  of  the  prisoner,  and  who  was  I 
asked  what  was  the  prisoner's  general  character  for  | 
decency  and  morality.  The  answer  was  in  these 
terms:  "I  know  nothing  of  the  neighbourhoods 
opinion,  because  I  was  only  a  boy  at  school  when  I 
knew  him ;  but  my  own  opinion,  and  the  opinion  of  my 
brothers  who  were  also  pupils  of  his,  is  that  his  charac- 
ter is  that  of  a  man  capable  of  the  grossest  indecency 
and  the  most  flagrant  immorality."  The  chief  ques- 
tion for  us  is  whether  that  answer  was  proper  to  be 
left  to  the  consideration  of  the  jury.  I  am  of  opinion 
that  it  was  not,  and  that  the  conviction  cannot  stand. 
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There  are  two  questions  to  be  decided.     The  first       1865. 
is  whether,  when  evidence  of  good  character  has  been^    rowtoh's 
given  in  favour  of  a  prisoner,  evidence  of  his  general)       c*««- 
bad  character  can  be  called  in  reply.     I  am  clearly  \ 
of  opinion  that  it  can  be.     It  is  true  that  I  do  not  ^ 
remember  any  case  in  my  own  experience  where  such 
evidence  has  been  given ;  but  that  is  easily  explainable 
by  the  fact  that  evidence  of  good  character  is  not 
given  when  it  is  known  that  it  can  be  rebutted;  and 
it  frequently  happens  that  the  prosecuting  counsel, 
from  a  spirit  of  fairness,  gives  notice  to  the  other  side, 
when  he  is  in  a  position  to  contradict  such  evidence. 
But,  when  we  come  to  consider  whether  the  evidence 
is  admissible,  it  is  only  possible  to  come  to  one  con- 
clusion.    It  is  said  that  evidence  of  good  characters 
raises  only  a  collaterctl  issue;  but  I  think  that,  if  the] 
prisoner  thinks  proper  to  raise  that  issue  as  one  of  the 
elements  for  the  consideration  of  the  jury,  nothing 
could  be  more  unjust  than  that  he  should  have  the 
advantage  of  a  character  which,  in  point  of  fact,  may 
be  the  very  reverse  of  that  which  he  really  deserves. 

Assuming,  then,  that  evidence  was  receivable  to 
rebut  the  evidence  of  good   character,   the  second 
question  is,  was  the  answer  which  was  given  in  this 
case,  in  reply  to  a  perfectly  legitimate  question,  such 
an  answer  as  could  properly  be  left  to  the  jury  ?   Now,  j 
in  determining  this  point,  it  is  necessary  to  consider/ 
what  is  the  meaning  of  evidence  of  character,     DoesX  ^ 
it  mean  evidence  of  general  reputation  or  evidence  of  j 
disposition  ?     I  am  of  opinion  that  it  means  evidenc^ 
of  general  reputation.     What  you  want  to  get  at  is 
the  tendency  and  disposition  of  the  man's  mind  towards 
committing  or  abstaining  from  committing  the  class 
of  crime  with  which  he  stands  charged ;  but  no  one 
has  ever  heard  the  question — what  is  the  tendency  and 
disposition  of  the  prisoner's  mind  ? — put  directly.  The 
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1865>     ionly  way  of  getting  at  it- is  by  giving  evidence  of  his 
KowToii*8  I  general  character  founded  on  his  general  reputation 
^**®'     I  in  the  neighbourhood  in  which  he  liveg.     That,  in  my 
opinion,  is  the  sense  in  which  the  word  "  character"  is 
to  be  taken,  when  evidence  of  character  is  spoken  of. 
j  The  fact  that  a  man  has  an  unblemished  reputation 
leads  to  the  presumption  that  he  is  incapable  of  com- 
mitting the  crime  for  which  he  is  being  tried.     We 
are  not  now  considering  whether  it  is  desirable  that 
the  law  of  England  should  be  altered — whether  it  is 
expedient  to  import  the  practice  of  other  countries 
and  go  into  the  prisoner's  antecedents  for  the  purpose 
of  showing  that  he  is  likely  to  commit  the  crime  with 
which  he  is  charged,  or,  stopping  short  of  that,  whether 
it  would  be  wise  to  allow  the  prisoner  to  go  into  factB 
for  the  purpose  of  showing  that  he  is  incapable  of 
committing  the  crime  charged   against  him.     It  is 
I  quite  clear  that,  as  the  law  now  stands,  the  prisoner 
jf  cannot  give  evidence  of  particular  facts,  although  one 
I  fact  would  weigh  more  than  the  opinion  of  all  his 
;  friends  and  neighbours.     So  too,  evidence  of  antece-  \ 
dent  bad  conduct  would  form  equally  good  ground  I 
I  for  inferring  the  prisoner's  guilt,  yet  it  is  quite  clear 
evidence  of  that  kind  is  inadmissible.     The  allowing, 
evidence  of  good  character  has  arisen  from  the  fairness  \ 
of  our  laws,  and  is  an  anomalous  exception  to  the 
general  rule.     It  is  quite  true  that  evidence  of  cha- 
racter is  most  cogent,  when  it  is  preceded  by  a  state- 
ment shewing  that  the  witness  has  had  opportunities 
of  acquiring  information  upon  the  subject  beyond  what 
the  man's  neighbours  in  general  would  have;  and  in 
practice  the  admission  of  such  statements  is  often 
carried  beyond  the  letter  of  the  law  in  favour  of  the 
prisoner.    It  is,  moreover,  most  essential  that  a  witness 
who  comes  forward  to  give  a  man  a  good  character 
should  himself  have  a  good  opinion  of  him;  for  other- 


Digitized  by  VjOOQ  IC 


CROWN  CASES  RESERVED. 


531 


wise  he  would  only  be  deceiving  the  jury;  and  so  the 
strict  rule  is  often  exceeded.  But,  when  we  consider 
what,  in  the  strict  interpretation  of  the  law,  is  the 
limit  of  such  evidence,  in  my  judgment  it  must 
restricted  to  the  man's  general  reputation^  and  must  I 
?iP*J^?*??4  to  the  individual  opinion  of  the  witness. 
Some  time  back,  I  put  this  question — Suppose  a  wit* 
ness  is  called  who  says  that  he  knows  nothing  of  the 
general  character  of  the  accused,  but  that  he  has  had 
abundant  opportunities  of  forming  an  individual 
opinion  as  to  his  honesty  or  the  particular  moral 
quality  that  may  be  in  question  in  the  particular  case. 
Surely,  if  such  evidence  were  objected  to,  it  would  be 
inadmissible. 

If  that  be  the  true  doctrine  as  to  the  admissibility 
of  evidence  to  character  in  favour  of  the  prisoner,  the 
next  question  is,  within  what  limits  must  the  rebutting 
evidence  be  confined  ?^  I  think  that  that  evidence  must 
be  of  the  same  character  and  confined  within  the  same 
limits — that,  as  the  prisoner  can  only  give  evidence  of 
general  good  character,  so  the  evidence  called  to  rebut 
it  must  be  evidence  of  the  same  general  description^ 
shewing  that  the  evidence  which  has  been  given  in 
favour  of  the  prisoner  is  not  truQ,  but  that  the  man's 
general  reputation  is  bad.  In  this  case  the  witness 
disclaims  all  knowledge  of  the  general  reputation  of 
the  accused.  I  take  his  meaning  to  be  this— ^^  I 
know  nothing  of  the  opinion  of  those  with  whom  the 
man  has  in  the  ordinary  occupations  of  life  been 
brought  into  contact.  I  knew  him;  and  so  did  two 
brothers  of  mine,  when  we  were  at  school;  and  in  my 
opinion  his  disposition"  (for  that  is  the  sense  in  which 
the  word  "  character"  is  used  by  the  witness)  "  is  such, 
that  he  is  capable  of  committing  the  class  of  ofiences 
with  which  he  stands  charged."  I  am  strongly  of 
opinion  that  that  answer  was  not  adrabsible.     As, 
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1865.       when  a  witness  is  called  to  speak  to  the  character  of 
.EowTO]»*«     the  accused,  he  cannot  say,  "I  know  nothing  of  his 

■^^^'  general  character,  but  I  have  had  an  opportunity  of 
forming  an  opinion  as  to  his  disposition,  and  I  con- 
sider him  incapable  of  committing  this  offence:"  so 
here,  when  the  witness  declared  that  he  knew  nothing 
of  the  general  character  of  the  accused,  but  that  in 
his  opinion  the  prisoner's  disposition  was  such  as  to 
make  it  likely  that  he  would  commit  the  offence  in 
question — applying  the  same  principle— the  answer 
was  inadmissible.  But,  if  an  objectionable  answer  is 
given  to  an  unobjectionable  question,  the  Judge  who 
presides  at  the  trial  should  stop  the  answer  before  it 
is  completed,  or,  if  that  is  impossible,  should  tell  the 
jury  that  they  must  withdraw  it  from  their  consi- 
deration; and  then  the  answer  would  not  prejudice 
the  case.  Here,  however,  it  was  not  so.  The  learned 
Judge  expressly  left  the  answer  to  the  jury,  and 
directed  them  to  take  it  into  account  and  balance  it 
against  the  evidence  of  character  given  in  favour  of 
the  prisoner.  That  being  so,  the  answer  became  a 
part  of  the  case,  and  cannot  be  treated  as  an  objec- 
tionable answer  inadvertently  given  to  an  unexcep- 
tionable question.  I  beg  in  conclusion  that  it  may  be 
understood  that  I  do  not  offer  any  opinion  as  to  what 
the  law  should  be,  or  what  evidence  of  character 
shouU  be  admissible,  either  in  favour  of  the  prisoner, 
or  in  reply  on  the  part  of  the  prosecution.  I  find  it 
uniformly  laid  down  in  the  text  books  that  the  evi^- 
dence  to  character  must  be  general  evidence  of  repu- 
tation ;  and,  dealing  with  the  law  as  I  find  it,  my 
opinion  is  that  the  answer  given  in  this  case  waa 
inadmissible,  and  that  the  conviction  ought  not  to 
^tand. 

Erle  C.  J. — I  concur  with  the  Chief  Justice  of 
England  on  many  points  of  the  judgment  that  he  has 
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just  delivered.    The  admissibility  of  evidence  of  cha-       1865. 
pacter  for  the  prisoner  stands  on  peculiar  grounds.     Bowtor*8 
The  question  of  the  admissibility  of  evidence  that  the        ^■^• 
good  character  given  to  the  prisoner  is  undeserved  is 
now  brought  for  the  first  time  before  us  for  adjudica* 
tion.    The  progress  of  our  law  should  be  adapted  to 
the  interests  of  society;  and  the  rules  relating  to  the 
admissibility  of  evidence  should  be  regulated  by  at- 
tending carefully  to  the  interests  of  truth.     If  the 
prisoner,  having  a  bad  character,  misleads  the  Court 
by  calling  witnesses  to  say  that  he  has  a  good  one,  in 
the  interests  of  truth  and  justice  the  false  impression 
should  be  removed ;  and  I  quite  agree  with  the  Chief 
Justice  of  the  Queen's  Bench  upon  the  first  question, 
that  evidence  was  admissible  in  this  case  to  rebut  the 
good  character  given  to  the  prisoner.     With  respect 
to  the  second  question,  I  agree  that  evidence  of  indi^ 
vidual  facts  is  to  be  excluded;  but  whether  the  answer 
given  by  the  witness  in  this  case  is  in  the  nature  of 
an  individual  fact  or  not  I  do  not  stop  to  inquire, 
because  a  question  of  very  general  importance  has 
been  raised;  and,  with  reference  to  that  question,  I  am  > 
of  opinion  that  the  answer,  understood  as  evidence  of  i 
disposition,  is  admissible. 

Now,  what  is  the  principle  on  which  evidence  of 
character  is  admitted?    It  seems  to  me  that  such  evi-  ) 
dence  is  admissible  for  the  purpose  of  shewing  the  [ 
disposition  of  the  party  accused,  and  basing  thereon  a  \ 
presumption  that  he  did  not  commit  the  crime  imputed  \ 
to  him.     Disposition  cannot  be  ascertained  directly; 
it  is  only  to  be  ascertained  by  the  opinion  formed 
concerning  the  man,  which  must  be  founded  either  on 
personal  experience,  or  on  the  expression  of  opinion 
by  others,  whose  opinion  again  ought  to  be  founded 
on  their  personal  experience.     The  question  between 
us  is,  whether  the  Court  is  at  liberty  to  receive  a 
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1865.  /^statement  of  the  disposition  of  a  prisoner,  founded  on 
Bowtor'»  I  th^  personal  experience  of  the  witness,  who  attends  to 
CftM.  giyg  evidence  and  state  that  estimate  which  long 
personal  knowledge  of  and  acquaintance  with  the  pri- 
soner has  enabled  him  to  form.  I  think  that  each 
source  of  evidence  is  admissible.  You  may  give  in 
evidence  the  general  rumour  prevalent  in  the  pri» 
soner's  neighbourhood^  and,  according  to  my  expe- 
rience, you  may  have  also  the  personal  judgment  of 
those  who  are  capable  of  forming  a  more  real,  sub- 
stantial, guiding  opinion  than  that  which  is  to  be 
gathered  from  general  rumour.  I  never  saw  a  witness 
examined  to  character  without  an  inquiry  being  made 
into  his  personal  means  of  knowledge  of  that  cha- 
racter. The  evidence  ^oes  to  the  jury  depending 
entirely  upon  the  personal  experience  of  the  witness 
who  has  offered  his  testimony.  Suppose  a  witness  to 
character  were  to  say,  "This  man  has  been  in  my 
employ  for  twenty  years.  I  have  had  experience  of 
his  conduct;  but  I  have  never  heard  a  human  being 
express  an  opinion  of  him  in  my  life.  For  my  own 
part,  I  have  always  regarded  him  with  the  highest 
esteem  and  respect,  and  have  had  abundant  experience 
that  he  is  one  of  the  worthiest  men  in  the  world." 
The  principle  the  Lord  Chief  Justice  has  laid  down 
would  exclude  this  evidence;  and  that  is  the  point 
where  I  differ  from  him.  To  my  mind  personal  expe- 
|rience  gives  cogency  to  the  evidence;  whereas  such  a 
I  statement  as,  "  I  have  heard  some  persons  speak  well 
of  him,"  or,  "  I  have  heard  general  report  in  favgur 
of  the  prisoner,"  has  a  very  slight  effect  in  com- 
parison. Again,  to  the  proposition  that  general  cha- 
racter is  alone  admissible  the  answer  is  that  it  is 
impossible  to  get  at  it.  There  is  no  such  thing  as 
general  character;  it  is  the  general  inference  supposed 
to  arise  from  hearing  a  number  of  separate  and  dis* 
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interested  statements  in  favour  of  the  prisoner.  But 
I  think  that  the  notion  that  general  character  is  alone 
admissible  is  not  accurate.  It  would  be  wholly  inad- 
missible to  ask  a  witness  what  individual  he  has  ever 
heard  give  his  opinion  of  a  particular  fact  connected 
with  the  man.  I  attach  considerable  weight  to  this; 
distinction,  because,  in  my  opinion,  the  best  character 
is  that  which  is  the  least  talked  of. 

The  arguments  of  Mr.  Tayler  upon  this  branch  of 
the  case  have  commanded  my  assent.  They  are 
strongly  confirmed  by  the  case  of  Rex  v.  Davison  (a). 
In  that  case  Lord  EUenborough  held — and  all  the 
counsel  engaged  in  it  were  of  the  same  opinion— that  the 
personal  experience  of  a  witness,  or  his  opinion  founded 
upon  his  personal  experience,  was  admissible.  Accord- 
ing to  my  recollection  there  were  thirteen  witnesses  to 
character  called  in  that  case;  and  five  or  six  gave 
evidence  of  very  considerable  personal  experience  of 
the  prisoner,  so  as  to  shew  the  means  they  had  had 
of  forming  an  opinion  upon  his  disposition.  The  first 
witness  stated  the  length  of  time  that  the  prisoner  had 
been  employed  under  Government  and  in  other  situa* 
tions ;  and  he  was  not  interfered  with  till  he  came  to  the 
statement  of  a  specific  transaction.  Then  Lord  Ellen- 
bofvugh  stopped  him,  saying  that  particular  facts  were 
not  admissible.  Each  of  the  witnesses  was  asked  as 
to  his  means  of  knowledge  and  his  opinion  of  the  pri- 
soner's disposition ;  and  Lord  EUenborough  says,  ^^  The 
correct  enquiry  is  as  to  the  general  character  of  the 
accused,  and  whether  the  witness  thinks  him  likely  to 
be  guilty  of  the  offence  charged  in  the  information.'* 
This  is  verj_8tj;gng  j)roof  that  the  practice  is  to  stop 
a  witness  when  he  refers  to  particular  facts  only^but^to 
leave  him  at  liberty  to  give  his  opinion  founded  on 
tEose  facts..     In  this  particular  case  the  question  was, 

(a)  31  St,  Tr.  99. 
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1865.      "  What  was  the  character  of  the  prisoner;"  and,  if  the 
RowTON*8    answer  had  been,  **  I  knew  him  when  I  was  his  pupil, 
^"®-       and  I  say  that  his  character  is  bad,"  and  it  had  stopped 
there,  it  would  in  my  opinion  have  been  unobjection- 
able.    It  was  a  statement  of  personal  experience;  and 
the  witness  gave  his  answer  according  to  the  general 
inference  which  he  had  drawn  from  that  experience. 
But  the  witness  added  a  specific  fact— the  opinion  of 
his  brothers.     Strictly,  that  specific  fact  was  not  ad- 
missible ;  but,  in  a  grave  case  involving  a  very  impor- 
tant question,  I  cannot  rest  my  decision  on  the  par- 
ticular answer.     On  the  general  principle  which  I  have 
stated,    I    think  that  both  questions  ought   to  be 
answered  in  the  afifirmative,  and  that  the  conviction 
should  stand. 
^     CocKBURN  C.  J. — I  would  uot  for  a  moment  make 
any  attempt  at  a  reply  on  anything  that  has  fallen 
from  the  Chief  Justice  of  the  Common  Pleas.     I  am 
only  anxious  not  to  be  misunderstood  in  the  judgment 
I  have  pronounced.     So  far  from  excluding,  I  admit 
that  negative  evidence,  such  as  "  I  never  heard  any- 
thing against  the  character  of  the  man,"  is  the  most 
cogent  evidence  of  a  man's  good  character  and  repu- 
tation, because  a  man's  character  is  not  talked  about 
till  there  is  some  fault  to  be  found  with  it.     It  id  the 
best  evidence  of  his  character  that  he  is  not  talked 
about  at  all;  and  in  that  sense  such  evidence  is  admis- 
sible. 

Mabtin  B. — With  respect  to  the  second  question,  I 
concur  with  the  Chief  Justice  of  the  Queen's  Bench. 
In  my  judgment  the  answer  of  the  witness  to  the 
question  put  to  him  was  not  general  evidence  of 
character,  but  was  an  answer  that  related  to  particular 
facts  known  to  himself  and  his  brothers;  and  I  think 
that  the  learned  Judge  was  wrong  in  allowing  such 
evidence  to  go  to  the  jury. 
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With  respect  to  the  first  question,  I  do  not  mean  to  1865. 
differ  from  the  judgment  that  has  been  delivered  by  Bowtom'« 
the  Chief  Justice  of  the  Queen's  Bench,  and  shall  act  ^**** 
upon  it,  as  I  am  bound  to  do;  but,  if  the  question 
depended  upon  myself,  I  should  hav%  taken  further 
time  to  consider.  The  question  is  whether  or  not, 
when  witnesses  have  been  called  to  give  a  character  to 
a  prisoner,  witnesses  may  be  called  to  give,  evidence 
of  bad  character.  The  law  of  England  is  a  law  of 
practice  and  of  precedent.  That  which  has  been  the 
practice  for  years  constitutes  the  law;  and,  when  any 
precedent  or  practice  is  found  wrong,  the  Legislature 
interposes  and  puts  the  matter  on  a  right  footing. 
Now,  in  this  particular  case  the  indictment  charged 
the  prisoner  with  committing  an  indecent  assault.  If 
I  were  investigating  for  my  own  private  satisfaction 
whether  or  not  the  prisoner  did  commit  this  offence^ 
my  first  inquiry  would  be  what  was  the  prisoner's 
character;  and,  if  the  answer  was,  that  he  was 
notoriously  addicted  to  acts  of  this  sort,  that  answer 
would  influence  me  as  much  as  anything  else.  But, 
if  a  man  were  indicted  in  a  Court  of  law,  no  one  could 
give  such  evidence  to  a  jury.  The  jury  are  sworn  to 
try  whether  an  assault  was  actually  committed  or  not : 
and  the  witnesses  are  sworn  to  give  evidence  upon 
that  issue;  and  their  evidence  must  be  confined  to 
matters  bearmg  upon  it.  But  a  practice  has  sprung 
up,  when  a  man  is  accused  of  an  offence  of  any  kind, 
to  admit  evidence  of  his  good  character  with  respect 
to  the  species  of  crime  charged  against  him,  with  the 
view  of  shewing  the  unlikelihood  of  his  committing 
that  crime.  It  seems  to  me  that  this  is  an  anomaly ; 
but  it  has  been  allowed,  as  I  learn  from  the  text 
books,  not  as  bearing  upon  the  issue,  but  in  favorem 
vitcBy  as  a  matter  permitted  by  the  benignity  of  the 
law.    This  practice  has  prevailed  for  the  last  20Q 
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years;  and  in  no  single  recorded  instance  during  the 
whole  of  that  period  has  evidence  of  general  bad 
character  been  given  in  reply  to  evidence  of  the 
prisoner's  good  character.  It  is  quite  true  that  in 
several  treatis%i»  it  is  stated  that  such  evidence  is 
admissible — and  any  expression  of  opinion  coming  from 
the  authors  of  those  works  is  worthy  of  the  highest 
possible  consideration— but  none  of  them  say  it  has 
ever  been  done.  I  am  not  at  all  unconscious  of  the 
strength  of  the  observations  made  by  the  Lord  Chief 
Justice  of  the  Queen's  Bench  upon  this  point.  It  is 
a  common  practice,  when  the  counsel  for  the  prisoner 
intimates  an  intention  of  calling  witnesses  to  charac- 
ter, for  the  counsel  for  the  prosecution  to  caution  him 
as  to  what  he  is  about  to  do;  and  so  the  evidence  is 
not  offered.     But,  as  no  instance  has  been  adduced 

I  in  which  evidence  of  this  sort  has  been  admitted,  the 
conclusion  I  come  to  is,  that  the  better  way  of  treat- 
ing the  matter  would  be  to  consider  the  admission  of 
evidence  of  good  character  as  an  anomaly  and  leave  it 
as  it  stands,  and  to  say  that  evidence  of  general  good 
character  is  admissible  on  behalf  of  the  prisoner,  but 

I  that  there  such  evidence  is  to  end,  and  that  no  evi- 
dence  is  to  be  allowed  in  reply.     If  evidence  of  bad 


character  is  admitted,  it  will  be  followed  by  two 
speeches;  and  I  can  imagine  cases  in  which  far  too 
much  weight  would  be  placed  on  such  evidence,  and 
where  convictions  might  be  obtained  wrongly.  Sup- 
pose a  man  tried  for  robbery  in  the  street  and  evidence 
given  as  to  his  good  character,  and  suppose  then  the 
counsel  for  the  prosecution  calls  a  policeman  to  say 
that  he  has  known  the  man  for  years  as  a  common 
thief  in-  the  street,  and  that  he  has  himself  appre- 
hended him  when  engaged  in  picking  pockets.  In 
such  a  case  there  would  be  great  danger  that  the 
prisoner  would  be  tried  on  the  evidence  of  character 
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instead  of  on  that  bearing  more  directly  upon  the       1865. 
offence  charged.     As,  however,  the  other  Judges  take    BowtokT^ 
a  different  view,   I  acquiesce  in  their  opinion,  and       ^*®®' 
shall  act  upon  it  when  called  upon  to  do  so. 

WiLLES  J. — I  am  of  opinion  that  upon  both  ques-  | 
tions  the  ruling  of  the  Judge  was  right.     As  to  the  / 
first  question,  whether  evidence  was  admissible  on  the 
part  of  the  prosecution  to  rebut  evidence,  of  good  • 

character  given  in  iavour  of  the  prisoner,  I  should  be 
glad  if  the  Court  could  have  come  to  the  conclusion 
that  such  evidence  should  be  rejected^nd  that  for  the 
reasons  stated  by  my  Brother  Martin.  But  I  am 
clearly  of  opinion  that  the  Court  can  not  come  to 
that  conclusion ;  because,  looking  to  the  statements  in 
the  books  of  practice,  such  as  Roscoe^  Phillipps^  and 
Starkiej  it  seems  clear  that  such  evidence  must  have 
been  given  for  a  series  of  years.  Their  information 
upon  that  point  is  not  derived  from  books;  and,  there- 
fore, they  must  have  spoken  from  their  knowledge  or 
from  a  tradition  of  the  practice.  The  fact  that  no 
case  is  reported  in  which  such  evidence  was  given 
does  not  operate  upon  my  mind;  because  there  were 
no  Nisi  Prius  reports  until  a  comparatively  recent 
period,  and  therefore  such  cases  could  not  be  reported. 
I  have  said  I  should  be  glad  if  I  could  hold  that  the 
evidence  was  not  admissible ;  because  I  cannot  help 
thinking  that  it  is  very  inconvenient  that  a  course 
should  be  resorted  to  which  is  exceedingly  unusual, 
for  which  no  precedent  can  be  produced,  of  which 
there  is  no  information  at  the  bar  or  upon  the  bench, 
and  which,  whatever  may  be  the  state  of  the  law 
upon  the  subject,  seems  to  have  been  found  to  be 
inconvenient,  and  for  that  reason  to  have  become 
obsolete.  However,  as  the  law  is  so,  1  must  hold  that 
such  evidence  is  admissible,  and  that,  where  a  counsel 
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1865.      deems  it  essential  to  the  cause  which  he  represents, 

rowton'8  the  Judge  is  bound  to  receive  it. 
Case  y  With  respect  to  the  second  question,  I  agree  in 
opinion  with  the  Lord  Chief  Justice  Erie;  and,  had 
the  decision  of  the  Court  to  do  only  with  the  admissi- 
bility of  evidence  in  answer  to  evidence  of  character 
on  the  part  of  the  prisoner,  I  should  not  have  made 

*  any  remarks  at  all;  because,  for  the  reasons  which  I 

have  stated,  and  from  the  infrcquency  of  the  occur- 
rence of  such  a  case,  and  from  the  improbability  that 
it  will  often  happen  that  such  evidence  will  be  offered 
in  future  cases,  it  would  not  be  useful  to  make  any 
remarks  upon  the  subject.     But  I  cannot  help  think- 
ing that  our  decision  will  have  an  important  effect 
upon  the  evidence  that  may  be  given  on  the  part  of 
the  prisoner;  and,  if  I  were  to  remain  silent,  I  should 
be  seeming  to  assent  to  what  I  think  would  be  a  great 
hardship  on  prisoners  in  only  being  permitted  to  do 
that  as  a  favour  which  they  have  heretofore  done, 
according  to  my  view,  as  a  matter  of  right.    I  entirely 
agree  with  the  Lord  Chief  Justice  of  England^  that  it 
is  a  mistake  to  suppose  that,  because  the  prisoner  only 
can  raise  the  question  of  character,  it  is  therefore  a 
collateral  issue.     It  is  not.     Such  evidence  is  admis- 
sible, because  it  renders  it  less  probable  that  what  the 
prosecution  has  averred  is  true^   It  is  strictly  rele- 
vant  to  the  issue;  ^t  it  is  not  admissible  upon  the 
part  of  the  prosecution,  because,  as  my  brother  Martin 
says,  if  the  prosecution  were  allowed  to  go  into  such 
evidence,  we  should  have  the  whole  life  of  the  prisoner 
ripped  up,  and,  as  has  been  witnessed  elsewhere,  upon 
a  trial  for  murder  you  might  begin  by  shewing  that 
when  a  boy  at  school  the  prisoner  had  robbed  an 
orchard,  and  so  on  through  the  whole  of  his  life;  and 
the  result  would  be  that  the  man  on  his  trial  might  be 
overwhelmed  by  prejudice,  instead  of  being  convicted 
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on  that  affirmative  evidence  which  the  law  of  this  1865. 
country  requires.  The  evidence  is  relevant  to  the  I  BowTon*» 
issue,  but  is  excluded  for  reasons  of  policy  and/  ^***^ 
humanity;  because,  although  by  admitting  it  you/ 
might  arrive  at  justice  in  one  case  out  of  a  hundred, 
you  would  probably  do  injustice  in  the  other  ninety- 
nine.  There  are  cases  in  which  it  is  allowable  to  go 
into  the  prisoner's  antecedents,  as  for  the  purpose  of 
shewing  that  he  has  had  opportunities  of  committing 
the  offence,  or  that  in  a  particular  instance  his  act 
could  not  have  been  accidental.  But  these  cases  only 
establish  the  principle  that  a  relevant  fact  which 
incidentally  casts  a  slur  upon  the  prisoner  is  not 
thereby  rendered  inadmissible,  when  it  is  part  of  the 
direct  evidence  in  the  case.  The  ultimate  fact  to  be 
arrived  at  by  such  evidence  is  that  the  prisoner's 
character,  in  the  sense  of  the  particular  disposition 
which  nature  or  education  may  have  given  him,  is 
good  arid  not  evil.  You  can,  no  doubt,  go  into  the 
question  of  reputation,  and  inquire  as  to  the  opinion 
of  others  concerning  the  man.  But  I  apprehend  that 
his  disposition  is  the  principal  matter  to  be  inquired 
into,  and  that  his  reputation  is  merely  accessory  and 
admissible  only  as  evidence  of  disposition ;  and^  when 
it  is  stated  that  general  evidence  is  alone  admissible,* 
that,  in  my  opinion,  does  not  mean  merely  general 
evidence  of  the  opinion  of  others  as  to  the  prisoner's 
character,  but  general  evidence  of  the  disposition  of) 
the  jnan.  Evidence  of  particular  facts  is  excluded^ 
because  a  robber  may  do  acts  of  generosity;  and 
the  proof  of  such  acts  is  therefore  irrelevant  to  the 
question  whether  he  was  likely  to  have  committed 
a  particular  act  of  robbery.  Such  evidence  is 
excluded,  partly  for  the  reason  already  given,  and 
partly  because  no  notice  has  been  given  to  the 
9ther  side  that  such  an  inquiry  is  going  to  be  made 
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1865.  This  is  in  accordance  with  the  practice  of  the  law 
rowton'8  when  the  charge  is  general.  In  the  case  of  an  indict- 
^"®-  ment  for  barratry  the  prosecutor  may  prove  any  number 
of  particular  facts;  but  it  is  usual  to  give  notice  of 
the  acts  intended  to  be  relied  upon  on  the  trial;  and,  if 
that  is  not  done,  a  Judge  will  make  an  order  for  par- 
ticulars. The  impossibility  of  giving  such  notice  with 
respect  to  the  prisoner's  conduct  would  exclude  such 
evidence,  even  if  it  were  not  excluded  by  general  rules 
of  policy.  Evidence  of  character  is,  however,  admis- 
sible on  the  part  of  the  prisoner,  not  only  in  the  sense 
of  what  people  in  general  think  of  him,  which  is  mere 
rumour,  but  also  in  the  sense  of  what  is  known  of 
him  generally  in  the  judgment  of  the -particular  wit- 
ness, which  judgment  is  superior  in  quality  and  value 
to  mere  rumour.  Numerous  cases  may  be  put  in 
which  a  man  may  have  no  general  character  in  the 
sense  of  any  reputation  or  rumour  about  him  at  all, 
and  yet  may  have  a  good  disposition.  For  instance, 
he  may  be  of  a  shy,  retiring  dispositipn,  and  known 
only  to  a  few;  or  again,  he  may  be  a  person  of  the 
vilest  character  and  disposition,  and  yet  only  his  inti- 
mates may  be  able  to  testify  that  this  is  the  case. 
One  man  may  deserve  that  character  without  having 
acquired  it  which  another  man  may  have  acquired 
without  deserving  it.  In  such  cases  the  value  of  the 
judgment  of  a  man's  intimates  upon  his  character 
becomes  manifest.  In  ordinary  life,  when  we  want  to 
know  the  character  of  a  servant,  we  apply  to  his  master. 
A  servant  may  be  known  to  none  but  the  members  of 
his  master's  family :  so  the  character  of  a  child  is  only 
known  to  its  parents  and  teachers,  and  the  character 
of  a  man  of  business  to  those  with  whom  he  deals.  I 
apprehend  that  there  is  nothing  to  prevent  a  man  of 
business  from  calling  every  person  with  whom  he  has 
dealt  for  years,  and  asking  each  in  succession  whether 
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he  was  a  person,  according  to  the  witness's  observation,  '  1865, 
of  an  honest  and  just  character;  and  such  evidence  rowton's 
would  be  of  the  highest  vahie.  But,  if  a  witness  to  ^"®' 
character  were  to  say  that  the  man  had  got  a  good 
.  character  in  the  parish,  it  might  be  that  he  had  gained 
it  because  he  had  gone  through  the  parish  offices  with 
decency ;  and  the  witness  may  have  had  no  opportunity 
of  judging  of  the  man's  real  character  and  disposition. 
According  to  the  experience  of  mankind  one  would 
ordinarily  rely  rather  on  the  information  and  judg- 
ment of  a  man's  intimates  than  on  general  report;  and  , 
why  not  in  a  Court  of  law  ?  It  is  said  in  answer  that 
we  are  to  be  guided  by  the  practice.  But  I  apprehend 
that  the  practice  is  not  merely  to  call  persons  to  say 
that  a  man  has  a  good  character  in  the  neighbourhood, 
but  also  to  call  his  master  or  the  people  with  whom  he 
has  been  acquainted  to  say  what  character  he  has 
borne  in  their  judgment  and  what  is  his  disposition. 
Such  a  practice  must  either  stand  altogether  dn  suffer- 
ance, or  the  real  character  of  the  man  must  be  arrived 
at  by  calling  persons  who  have  had  an  opportunity  of 
knowing  him. 

If,  then,  such^  evidence  may  be  admitted  upon  the 
part  of  the  prisoner,  the  evidence  admissible  to  rebut 
it  must  be  at  least  as  extensive.  The  evidence  in  this 
particular  case  was  of  a  very  peculiar  character, 
because  the  prisoner  was  charged  with  an  offence 
which  would  not  only  be  committed  in  secret,  if  it 
were  committed  at  all,  but  would  be  likely  to  be  kept 
secret  by  the  persons  who  were  subjected  to  it.  Such 
being  the  case,  in  order  to  ascertain  the  pi:isoner's 
character  for  morality  and  decency,  the  persons  of 
whom  you  would  inquire  would  be  those  who  had  been 
within  the  reach  of  his  influence — persons  who  would 
not  be  likely  to  communicate  his  conduct  to  the  neigh- 
bourhood or  to  one  another.     Here  there  was  called  a 
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Case. 


1865.  person  who  had  been  at  the  prisoner's  school^  and  who 
BowTos'a  stated  that,  according  to  his  opinion,  formed  on  his 
experience,  the  prisoner  was  capable  of  the  grossest 
indecency  and  the  most  flagrant  immorality.  I  under- 
stand this  witness  to  say,  ^^I  have  been  at  that 
man's  school;  and,  having  been  there,  I  can  say  from 
what  I  know  and  what  I  have  learned  from  my 
brothers  who  were  there  also,  that  his  character  is 
most  immoral  and  indecent."  It  appears  to  me  that 
that  evidence  of  the  man*s  character  comes  within  the 
scope  of  the  principle  I  have  been  referring  to,  and 
ought  to  have  been  admitted,  if  any  evidence  of  the 
prisoner's  bad  character  is  to  be  admitted  at  all.  Had 
I  tried  the  case,  although  I  certainly  should  have 
endeavoured  to  persuade  the  counsel  for  the  prosecu- 
tion not  to  attempt  that  which  was  unusual,  yet  in 
administering  the  law  according  to  the  custom  of 
England  and  the  usage  and  practice  which  have  pre- 
vailed, if  he  had  insisted  on  offering  the  evidence,  I 
should  have  admitted  it,  and  have  fallep  into  the  same 
mistake  which,  as  appears  from  the  judgment  of  the 
majority  of  the  Court,  the  learned  Judge  who  had  to 
deal  with  the  case  has  done. 

CocKBUKNT  C.  J. — I  am  desired  by  my  Brother  ByJes 
to  say  that,'though  he  takes  no  part  in  the  judgment, 
not  having  heard  the  whole  of  the  argument,  he 
entirely  concurs  in  the  view  of  the  majority  of  the 
Judges  on  both  points. 

The  other  learned  Judges  concurred  in  the  judgment 
delivered  by  the  Lord  Chief  Justice  of  England. 

Conviction  quashed. 
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REGINA  V.  ADOLPH  BJORNSEN.  1865. 


Thb  following  case  was  stated  by  Channell  B.  ^pon  the 

The  prisoner,  Adolph  Bjornsen^  was  indicted  before  foreigner  fop 
me,  at  the  last  Winter  Commission  for  the  county  of  ^™JS 
Southampton^  for  the  wilful  murder  on  the  high  seas  on  board  a 
of  one  ffeinrich  Leonard  Paul  Scherck.  ship  onthe 

The  jury  acquitted  the  prisoner  of  murder.  wm  pwed* 

They  found  him  guilty  of  manslaughter.     This  that  the  ship 
verdict  is  to  be  taken  for  the  purposes  of  the  present  byfore^ers, 
case  to  be  correct,  subject  to  the  points  of  law  herein-  ^^^J^^^®** 
after  stated  respecting  the  jurisdiction  of  the  Court  to  w  a  British 
try  the  prisoner  for  the  oflTence.  ihcTMerchant 

The  offence  was  committed  on  board  the  barque  I^J^Pj'glj 
Gustav  Adolph  on  the  21st  of  June  last  on  the  high  and,  at  the 
seas,  at  a  point  about  five  days  sail  from  PemambucOy  ofibnce  was 
and   about   200  miles  from    the  nearest  land.     In  committed, 

was  sailinff 

opening  the  case  to  the  jury  the  counsel  for  the  pro-  under  the 
secution  stated  that,  since  the  prosecution  had  been  and^attfe 
instituted,  doubts  had  arisen  as  to  whether  the  Gustav  ^i^"^'/®" 
Adolph  was  a  British  ship  so  as  to  give  jurisdiction  don;  but  it 
to  the  Court  to  try  the  prisoner  for  an  offence  com-  Jha^^°wa»^ 
mitted  on  board  the  barque  on  the  high  seas,  and  that  notanaturai- 

^  t>  J  .     bornBrtoA 

subject. 

Under  the  Merchant  Shipping  Act,  1854,  a  ship  can  only  be  registered  as  a  British 
ship  upon  the  production  of  a  declaration  that  the  owner  is  a  natural-born  British 
subject  or  that  he  has  receiyed  letters  of  denization  or  been  naturalized ;  and  the 
making  a  false  declaration  is  a  misdemeanor. 

Held:  1st.  That  the  register  of  the  ship,  coupled  with  the  facts  that  she  was  sailing 
under  the  British  flag  and  that  the  owner  was  resident  in  England^  amounted  to  prima 
facie  evidence  that  the  ship  was  British ;  but, 

2nd.  That  such  evidence  was  rebutted  by  the  admission  that  the  owner  was  not  a 
natural-bom  British  subject ;  and, 

3rd.  That  the  Court  could  not  presume,  from  the  fact  of  the  vessel  having  been 
registered,  that  the  owner  had  been  naturalized,  or  had  received  letters  of  denization. 
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1865.       he   should  place   at   the   disposal  of  the  prisoner's 

Bjoeii8eh*«   counsel,  if  desired  by  him,  all  the  documents  in  the 

C"c-        possession  of  the  prosecution  for  clearing  up  those 

doubts.     The  facts  relating  to  the  commission  of  the 

offence  on  board  the  ship  having  been  proved^  it  was 

further  proved  that  the  ship  in  question  was  built  at 

Kielj  in  the  duchy  of  Hobtein,  in  the  Spring  of  the 

year  1864 ;  that  she  sailed  from  Kiel  to  London  ;  and 

thence  on  the  voyage  in   the  course  of  which  the 

^    offence  was  committed.     All  the  officers  and  crew 

were  foreigners,  the  prboner  being  second  mate  and 

the  deceased  the  master.     The  ship  was  sailing  under 

the  Enfflisk  flag  on  the   21st  of  JuMj   1864.     The 

crew  were  told  before  sailing  that  Mr.  Belider  was 

sole  owner.     He  was  not  a  born  Englishman. 

A  certified  copy  of  the  register  of  the  Gustav  Adolph 
was  put  in  by  the  counsel  for  the  prosecution.  It 
was  in  the  following  form : — 
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"  Form,  No.  19.         Copy  register  for  transmission 
to  Chief  Registrar  of  Shipping." 


Official  Number  of  Ship,  48,737. 


Name  of  Ship,  Gustav  Adolph, 


Fort  Number,  148  in  1864. 


Fort  of  registry,  London, 


British  or 

foreign      ^  Foreign. 

built. 


>Foreig 


Whether  a  sailing  or"] 
steam    ship;     iftg^^iij^ 
steam,    how   pro-  T  * 

pelled. 


HSaili 


SAt  Kid,  in  the  duchy  of 
^p&/«n;and  her  fo- 
reign name  is  the  same 
as  she  now  bears. 


When)  8th  March, 
built  5      1864. 


No.,  date  and  port  of  preyious  registry  (if  any). 


Number  of  Deeks 
Number  of  Masts 
Rigged    - 
Stem 


-  One 

-  Three 

-  Barque 

-  Bound 


Build 
Gallery     - 
Head        - 
Framework 


-  Carvel 

-  None 

-  lion's  Head 
-Wood 


TONNACn. 

Tonnage  under  tonnage  deck 

Closed  in  spaces  above  the  tonnage  deck,  if  any,  lis.,  space  or  spaces  between 
decks  --.-.------- 

Poop 

Round  house .-.-- 

Otherenclo8edspaoes(if  any),  naming  them Break 

Deduct  allowance  for  propelling  power 
Reygter  tonnage - 


No.  of  tons. 
242-a9 


20-14 


262TVff 


r  Length  from  the  fore  part  of  the  stem  under  the  bowsprit  to  the  aft  side  of 
-M-^..^.^^.^^^^    J     *Ji«  \^e9A  of  the  stem  post,  180  feet  9  tenths, 
measurements.  ^-^^^  breadth  to  outside  of  plank,  26  feet  9  tenths. 

(.Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships,  13  feet  7  tenths. 

Tons. 


ADDXTIOHAL  PABnOULABt  FOE  STSAXBB0. 


Deduction  for  space  required  for  propelling  power 
Length  of  engine  room  (if  measured)  feet 

Number  of  engines 
Combined  power  (estimated  horse  power) 


tenths 


Names,  residence  and  description  of  the  owners,  and  number  > 
of  sixty-fourth-shares  held  by  each  owner.  3 

Christopher  Adolphus  Behder,  of  14,  London  Street,  City  of  London,  Merchant 

64  shares. 
Registry  dated  13th  April,  1864.  (Signed)    Edward  Sheppard,  Registrar. 


I  hereby  certify  the  above  to  be  a  trae  copy  of  the  original  register  of  the  yessel 
Giutav  Adolph,  which  original  is  in  my  possession. 
Custom  House,  London, 


Dated  29th  November,  1864. 


Registrar,  «/*.  Ewma, 


N.B. — ^To  be  addressed  in  an  enrelope  to  the  Chief  ? 
Registrar  of  Shipping,  Custom  House,  London,  5 

No.  219.  Copy  of  Register  for  transmission  to  Chief  Registrar  of  Shipping. 


5  Rm.  IS-l-SS.  H.  *  8. 
S.S8. 


VOL.  I. 


B  R 


L.  &  C^ 
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1865i  It  was  objected  that  the  qualification  of  Mr.  Behder 

Bjorm8xn*s   to  he  an  owner  of  a  British  ship  according  to  the  18th 
^^-       section  of  the  Act  of  1854  ought  to  be  proved. 

I  admitted  the  certified  copy  as  jprimd  facie  evi- 
dence that  the  ship  Gustav  Adglph  was  a  British  ship- 
In  consequence  of  the  opening  statement  of  the 
counsel  for  the  prosecution,  the  prisoner's  counsel 
called  for  certain  letters,  which  were  then  put  in 
evidence  by  the  prosecution  at  the  request  of  the 
prisoner's  counsel.     They  were  as  follows : — 

^'Hamburg,  31st  December^  1863. 

"  C.  A.  Behder,  Esq.,  London. 

"Dear  Sir, — As  verbally  agreed  upon,   I   hereby 

make  over  to  you  my  part  of  a  contract  signed  on  the 

29th  May^  a.  c,  by  and  between  Mr.   C.  L.  Bock^ 

shipbuilder,  of  Kiel,  and  myself,  whereby,  after  due 

delivery  of  the  vessel  therein   contracted  for,   you 

become,  the   sole  owner  of  the  barque  ship  called 

Gustav  Adolph  of  the  following  dimensions: — 

Length  of  keel 

Length  over  all 

Width  outside  all  over 

Width  inside  .24  ^  Brit.  meas. 

Depth  of  hold  from 
below  to  the  upper 
deck  plank 

at  the  price  of  cost  stipulated  for,  say  Hamb.  Bum- 
marks  62,500.  As  further  agreed  upon,  I  shall  make 
the  necessary  payments  to  Mr.  C.  L.  Bock,  and  see  to 
the  true  fulfilment  of  the  contract,  debiting  you  with 
all  payments  made  in  account  current.  With  regard 
to  the  vessel  herself,  I  can  in  future  act  as  your  agent 
only ;  and  it  will  thus  be  necessary  for  you  to  send  me 
a  power  of  attorney  at  your  earliest  convenience. 
"  I  remain,  dear  Sir, 

"  Your  obedient  servant, 
'' Paul  Ehlers:' 
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"  I,  Edward  Lehreman^  Dr.  of  Laws  of  the  Free      1865. 
Hanseatic   Town  of  Hamburg^   Notary  Public,  &c.,    Bjobwxn's 
hereby  certify  and  attest  that  the  letter  hereinbefore       ^^^ 
written  was  duly  signed  by  Mr.  Paul  EhlerSj  &c. 

"  Hamburg^  the  7th  Jan.  1864. 
(Signed)  ^^  Lehreman,  Dr." 

''London,  13th  Jan.,  1864. 
''Paul  EUers,  Esq.,  of  Hong  Kong. 

p.  t.  Hamburg. 
"  Dear  Sir, — In  reply  to  your  letter  of  the  Slst 
December  last,  I  hereby  formally  accept  your  respon- 
sibility in  a  contract  signed  the  29th  May^  1863,  by 
your  good  self  and  Mr.  C.  L.  Bock,  shipbuilder,  of 
Kiel,  relating  to  the  bark  ship  Gustav  Adolph  now  in 
course  of  construction  at  or  near  ^i^Z.  As  sole  owner 
of  this  vessel,  I  beg  to  enclose  power  of  attorney,  and 
request  you  to  be  kind  enough  to  undertake  the  whole 
and  entire  fitting  out  of  my  above  named  ship  Gustav 
Adolphj  declaring  at  the  same  time  that  I  shall  be 
satisfied  with  all  and  everything  that  you  may  do  or 
cause  to  be  done  in  or  to  her  interest,  the  vessel  being 
intended  for  the  China  trade.  I  request  at  the  same 
time  you  will  be  kind  enough  to  keep  all  the  accounts; 
and  in  consideration  of  these  services,  and  upon  con- 
dition that  you  charge  no  interest  on  any  part  of  the 
first  cost  of  the  above  vessel  for  which  you  remain 
under  advance,  I  hereby  promise,  make  over  and 
transfer  to  you,  as  verbally  agreed  between  »s,  6 -7th, 
say  six-seventh,  parts,  of  all  the  profits  arising  out  of 
this  venture.  On  the  other  side  it  is  understood 
between  us  that,  in  case  any  losses  should  arise  out  of 
this  business,  you  share  in  them  to  the  same  eztent  as 
in  the  profits,  say  for  six-sevenths  (6-7ths.) 

"  Trusting  that  the  result  may  be  a  favorable  one, 

"  I  remain,  dear  Sir,  yours  truly, 

(Signed)  "C.  A.  Rehder^ 
BB  2 
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1865.  Here  follow  two  names  as  witnesses  to  the  signa- 

Bjoshsbb's  ture  of  C.  A.  Rehder. 
^^  '' James  L.  Wulff. 

"  T.  a  Bremer,  Junr/' 

It  was  admitted  by  the  counsel  for  the  prosecution 
that  Paul  Ehlers  was  not  a  nati^y^al-bom  British 
subject,  and  that  they  had  no  evidence  of  his  having 
received  letters  of  denization  or  having  been  natu- 
ralized. 

It  was  submitted,  on  the  part  of  the  prisoner,  that 
these  letters  shewed  a  partnership  in  the  vessel  between 
Rehder  and  Ehlers^  and  that  it  was  shewn  by  the  ISth, 
the  38th,  the  103rd,  and  other  sections  of  the  Mer- 
chant Shipping  Acts,  that  the  owner  of  a  beneficial 
interest  in  a  British  ship  must  be  qualified  in  the 
same  manner  as  the  owner  of  a  legal  interest ;  that, 
even  admitting  the  registration  of  the  ship  in  the 
name  of  Rehder  by  the  proper  officer  to  he  pritnd  facie 
proof  of  Rehder^s  qualification  to  be  an  owner  of  a 
British  ship,  it  could  be  no  evidence  of  Ehlers^  quali- 
fication, and  therefore  the  letters  proving  Ehlera^ 
interest  in  the  ship  rebutted  the  primd  facie  evidence 
that  she  was  a  British  ship.  The  106th  section  of  the 
Act  was  also  referred  to. 

I  respited  sentence  upon  the  prisoner,  who  is  now 
in  custody  until  the  next  Assizes,  and  reserved  for  the 
consideration  of  this  Court  the  following  questions : — 

First.  Whether  I  ought  to  have  received  the  cer- 
tified copy  of  the  register  of  the  ship  as  primd  facie 
evidence  that  the  ship  was  a  British  ship. 

Secondly.  If  it  was  rightly  received  as  primd  facte 
evidence,  whether  the  letters  of  the  31st  of  Deoemberj 
1863,  and  of  the  13th  of  January,  1864,  taken  with 
the  admission  as  to  the  status  of  Paul  Ehlers,  rebutted 
thst  primd  facie  evidence. 

Thirdly.  Whether  upon   the  evidence  there  was 
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sufScient  proof  that  the  Gustav  Adolph  was  a  British      1865. 


Caae. 


This  case  came  on  for  hearing,  on  the  21st  of 
January^  1865,  before  Erle  C.  J.,  Channsli.  B., 
Blacebubn  J.,  KsATiKa  J.  and  Mellob  J. ;  but,  as  no 
one  appeared  on  behalf  of  the  prisoner,  the  hearing 
was  adjourned ;  and  Chaknell  B.,  who  had  stated  the 
case,  requested  Harington  to  prepare  himsdf  in  the 
meantime  to  argue  the  points  reserved.  The  case 
was  accordingly  argued  on  the  28th  of  January^  before 
the  same  Judges,  by 

Harington^  for  the  prisoner. — It  is  enacted  by  the 
18  &  19  Vict.  c.  91  (The  Merchant  Shipping  Act 
Amendment  Act,  1855),  s.  ^1,  that,  "If  any  person, 
being  a  British  subject,  charged  with  having  com- 
mitted any  crime  or  offence  on  board  any  British  ship 
on  the  high  seas  or  in  any  foreign  port  or  harbour,  or 
if  any  person,  not  being  a  British  subject,  charged 
with  having  committed  any  crime  or  offence  on  board 
any  British  ship  on  the  high  seas,  is  found  within  the 
jurisdiction  of  any  Court  of  Justice  in  Her  Majesty's 
dominions  which  would  have  had  cognizance  c^  such 
crime  or  offence,  if  committed  within  the  limits  of  its 
ordinary  jurisdiction,  such  Court  shall  have  jurisdic- 
tion to  hear  and  try  the  case  as  if  such  crime  or  offence 
had  been  committed  within  such  limits."  In  this  case 
it  is  admitted  that  the  prisoner,  who  is  not  a  British 
subject,  was  charged  with  having  committed  the  crime 
on  board  a  ship  on  the  high  seas  and  was  found  within 
the  jurisdiction,  so  that  the  only  question  that  remains 
is  whether  the  ship  was  a  British  ship,  or  rather,  whe- 
ther there  was  proper  evidence  to  go  to  the  jury  that 
it  was  so.  First,  the  copy  of  the  register  was  not 
primd  facie  evidence  that  the  ship  was  British.  By  the 
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1865,  17  &  18  Vict.  c.  104,  s.  107,  "Every  register  of  or 
Bjor!I8bk*8  declaration  made  in  pursuance  of  the  second  part  of 
this  Act  in  respect  of  any  British  ship  may  be  proved 
in  any  Court  of  Justice,  or  before  any  person  having 
by  law  or  by  consent  of  parties  authority  to  receive 
evidence,  either  by  the  production  of  an  original  or  by 
an  examined  copy  thereof,  or  by  a  copy  thereof  purport'- 
ing  to  he  certified  under  the  hand  of  {he  registrar  or  other 
person  Imving  the  charge  of  the  original;  which  certified 
copies  he  is  hereby  required  to  furnish  to  any  person 
applying  at  a  reasonable  time  for  the  same,  upon  pay- 
ment of  one  shilling  for  each  such  certified  copy;  and 
every  such  register  or  copy  of  a  register,  and  also 
every  certificate  of  registry  of  any  British  ship,  pur- 
porting to  be  signed  by  the  registrar  or  other  proper 
officer,  shall  be  received  in  evidence  in  any  Court  of 
Justice  or  before  any  person  having  by  law  or  by  con- 
sent of  parties  authority  to  receive  evidence  as  primd 
fade  proof  of  all  the  matters  contained  or  recited  in 
such  register,  when  the  register  or  such  copy  is  pn>- 
duced,  and  of  all  the  matters  contained  in  or  indorsed 
on  such  certificate  of  registry,  and  purporting  to  be 
authenticated  by  the  signature  of  a  registrar,  when 
such  certificate  is  produced."  Then,  by  the  18  &  19 
Vict.  c.  91,  s.  15,  "The  copy  or  transcript  of  the 
register  of  any  British  ship  which  is  kept  by  the  Chief 
Registrar  of  Shipping  at  the  Custom-house  in  London^ 
or  by  the  Registrar-General  of  Seamen  under  .the 
direction  of  Her  Majesty's  Commissioners  of  Customs, 
or  of  the  Board  of  Trade,  shall  have  the  same  effect  to 
all  intents  and  purposes  as  the  original  register  of 
which  the  same  is  a  copy  or  transcript."  These  enact* 
ments  make  the  copy  primd  facie  evidence  that  the 
owner  was  Christopher  Adolphus  Behder^  of  14,  London 
Street^  city  oi London^  merchant;  but  it  is  not  evidence 
iYi^^tRehder  was  a  ixjraon  capable  of  owning  a  British 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED,  553 

ship.  By  the  17  &  18  Vict.  c.  104,  s.  18,  "  No  ship  shall       1865. 
be  deemed  to  be  a  British  ship,  unless  she  belongs  wholly   BjoBNSBH't 
to  owners  of  the  following  description,  that  is  to  say :       ^^^ 
"  (1).  Natural-born  British  subjects: 
"  Provided,  &c. 

^^  (2).  Persons  made  denizens  by  letters  of  denization, 
or  naturalized  by  or  pursuant  to  any  act  of  the  impe^ 
rial  legislature,  or  by  or  pursuant  to  any  act  or  ordi- 
nance of  the  proper  legislative  authority  in  any  British 
possession. 

^^  Provided  that  such  persons  are,  and  continue  to 
be  during  the  whole  period  of  their  so  being  owners, 
resident  in  some  place  within  Her  Majesty's  dominions, 
or,  if  not  so  resident,  members  of  a  British  factory,  oi? 
partners  in  a  house  actually  carrying  on  business  ia 
the  United  Kingdom  or  in  some  other  place  within 
Her  Majesty's  dominions,  and  have  taken  the  oath  of  ' 
allegiance  to  Her  Majesty  subsequently  to  the  period 
of  their  being  so  made  denizens  or  naturalised. 

"  (3).  Bodies  corporate  established  under,  sub- 
ject to  the  laws  of,  and  having  their  principal  place  of 
business  in  the  United  Kingdom  or  some  British 
possession." 

Here  it  was  admitted  that  the  owner  was  not  a 
natural-born  subject,  and  there  was  no  proof  that  he 
was  either  a  denizen  or  naturalized  in  the  manner 
prescribed  by  the  Act.  Nor  is  there  anything  in  tho 
subsequent  Acts  to  qualify  this  enactment.  The 
25  &  26  Vict.  c.  63,  s.  3,  enacts  that  "  Equities  may 
be  enforced  against  owners  and  mortgagees  of  ships  in 
respect  of  their  interest  (herein,  in  the  same  manner  as 
equities  may  be  enforced  against  them  in  respect  of  any 
other  personal  property ;"  but  that  is  to  be  "  without 
prejudice  to  the  provisions  contained  in  the  Act  of  1854 
relating  to  the  exclusion  of  unqualified  persons  from 
the  ownership  of  British  ships."  That  section  of  the  Act 
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1865.  was  passed  in  consequence  of  the  case  of  The  Liverpool 
"bjowwbm^  Borough  Bank  v.  Turner  (a),  in  which  Wood  V.C.  held 
that  a  Court  of  Equity  could  not  give  effect  to  an 
unregistered  contract  to  assign  a  ship.  In  that  case 
the  Vice  Chancellor  goes  very  fully  into  the  subject, 
and  throughout  recognizes  the  distinction  between  a 
certificated  vessel  and  a  British  ship.  The  17  &  18 
Vict.  c.  104,  8,  53,  provides  for  the  case  of  a  ship 
ceasing  to  be  a  British  ship,  and,  among  the  other 
modes  in  which  that  may  happen,  enumerates  ^^a 
transfer  to  any  persons  not  qualified  to  be  owners  of 
British  ships."  The  intention  of  the  Act  is  to  prevent 
unqualified  persons  from  enjoying  the  privileges 
thereby  granted.  It  is  true  that,  by  the  17  &  18  Viot. 
c.  104,  s.  88,  no  person  is  entitled  to  be  registered  as 
owner  of  a  ship  until  he  has  made  and  subscribed  a 
declaration  containing,  among  other  things,  1st,  a 
statement  of  his  qualification  as  a  natural^bom  British 
subject,  denizen  or  naturalized  person  to  be  an  owner 
of  a  share  in  a  British  ship;  and  2nd,  a  denial  that,  to 
the  best  of  his  knowledge  and  belief,  any  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any 
legal  or  beneficial  interest  in  such  ship  or  any  share 
therein;  and  by  the  18  &  19  Vict.  c.  91,  8.  9,  the 
making  or  uttering  in  any  such  declaration  any  false 
statement  concerning  the  title  to,  or  the  ownership  of, 
or  the  interests  existing  in  any  ship,  is  a  misdemeanour. 
This  declaration,  however,  was  not  produced  at  the 
trial ;  and  by  the  17  &  18  Vict  c.  104,  s.  97,  it  may 
be  dispensed  with  under  certain  circumstances ;  and, 
although  that  can  only  be  done  where  it  is  shewn  to 
the  satisfaction  of  the  registrar  that  from  any  reason* 
able  cause  such  person  is  unable  to  make  the  declara- 
tion, yet  it  does  not  follow  that  the  registrar  must  be 

(a)  1  J.  &  H.  159;  affirmed  on      S.  C.  29  L.  J.  Ch.  827;  and  on 
appeal,  2  De  Gex,  F.  &  J.  50? ;      appeal,  30  L.  J.  Ch.  879. 
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satisfied  by  evidence  given  on  oath.    It  must  be  re-      1865. 
tnembered  that,  at  the  time  when  the  ship  was  regis-^    Bjobubeh^s 
tered,  there  was  war  pending  between  the  Danes  and       ^^^^ 
the  Prussians;  and  this  ship,  which  was  built  at  Kiel^ 
would  have  been  liable  to  capture  by  one  or  other  of  . 
the  belligerents.     There  was,  therefore,  every  induce* 
ment  to  get  it  registered  as  British^  if  it  could  possibly 
be  done.     The  copy  of  the  register  contains  no  state- 
ment that  the  declaration  was  made,  nor  can  it  be  pre- 
sumed to  have  been  done  from  the  registration.    The 
register  itself  does  not  allege  that  the  ship  was  British 
or  the  owner  qualified  ;  and,  although  by  the  Act  it  is 
msAe  primd  facie  evidence  of  the  matters  contained  in 
it,  yet  it  must  be  confined  to  such  matters.     There 
does  not  appear  to  have  been  any  decision  upon  the 
construction  of  the  section  in  question ;  but  in  Regina 
y.  Sewell  (a)  it  was  held  that  a  certificate  of  the  deputy 
clerk  of  assize  drawn  up  in  the  same  way  as  an  order  in 
Court  was  not  evidence  of  an  order  under  the  1 1  Geo.  2, 
c.  19,  8.  17,  which  is  required  to  be  made  by  persons 
going  the  Circuit  as  Judges,  not  By  those  merely 
named  in  the  commission.     In  Le  Cheminant  v.  Pear- 
son  (&)  it  was  decided  that  a  register  is  not  a  document 
required  by  the  law  of  nations  as  expressive  of  a  ship's 
national  character.     It  is  admitted  that,  in  order  to 
shew  that  a  ship  is  a  British  ship  within  the  meaning 
of  the  Merchant  Shipping  Act,  1854,  it  must  be  proved 
to  have  been  registered  by  producing  the  register  or  a 
copy  of  it :  Leary  v.Lipyd  (c) ;  but  it  doesnot  foUowfrom 
that  that  the  production  of  the  register  is  any  evidence 
that  the  ship  is  subject  to  British  jurisdiction.     More- 
over, even  if  the  registry  is  primd  facie  evidence  that 
the  ship  is  British,  yet  here  that  presumption  is  rebut- 
ted by  the  admitted  fact  that  the  owner  was  disqua- 

(a)  8  Q.  B.  161.  (b)  4  Taunt.  867. 

(e)  29  L.  J.  M.  C.  194« 
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1865.  lified/  since  it  is  found  as  one  of  the  facts  of  the  Case 
BjoBRssn't  that  he  is  not  a  natural-born  British  subject.  Nor 
^*^  will  the  Court  presume  that  he  has  been  naturalized 
or  has  obtained  letters  of  denization;  for  presumptions 
should  only  be  made  where  the  proof  is  difficult  or 
impossible,  while  in  this  case,  if  Rehder  had  been 
naturalized,  or  had  received  letters  of  denization,  it 
was  perfectly  easy  to  have  proved  it  at  the  trial. 

Further,  it  is  said  that,  independently  of  the  Mer- 
chant Shipping  Act,  the  mere  sailing  under  the 
British  flag  is  prinid  facie  evidence  that  the  ship  is 
British.  It  maybe  that  is  so  as  against  the  ship; 
but  in  this  case  the  ship  is  seeking  the  protection  of 
our  Courts,  and  cannot  gain  that  protection  merely  by 
sailing  under  our  flag.  In  The  Eagle  (a),  a  Spanish 
slaver  was  captured  while  flying  the  American  flag, 
and  the  learned  Judge  observes,  "  The  national  cha- 
racter of  the  vessel  was  not  in  the  slightest  degree 
altered  by  anything  that  was  said  or  done,  and  cer« 
tainly  not  by  the  mere  fact  that  an  American  flag  was 
hoisted  in  the* first  instance,  and  was  afterwards 
displaced  by  the  Spanish  ensign."  So  again,  in  The 
Fortuna  (J),  Sir  W.  Scott  snys,  "  The  first  and  great 
question  of  fact  is,  whether  this  ship  is  American  or 
not;  and  it  is  objected,  as  exclusive  of  any  possible 
imputation  of  that  character,  that  she  is  sailing  with 
a  Portuguese  flag  and  pass,  which  impress  upon  her  a 
Portuguese  character  conclusively ;  and  many  passages 
have  been  cited  out  of  the  reports  of  the  cases  ad- 
judged in  this  Court  in  which  such  a  doctrine  seems 
to  be  held  out  in  terms.  But  the  meaning  of  these 
positions  which  appear  to  contain  it  is  extremely 
misunderstood  in  this  application  of  them ;  all  that  the 
Court  has  thrown  out  respecting  the  effect  of  the  flag 

(a)  I  W.  Rob.  Adm.  Rep.  236,  246.  (b)  1  Doda.  81,  86. 
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and  pass  is  this,  that  the  party  who  takes  the  benefit  1865. 
of  them  is  himself  bound  by  them ;  he  is  not  at  liberty,  Bjobn8bm'9^ 
when  they  happen  to  turn  to  his  disadvantage,  to  turn 
round  and  deny  the  character  which  he  has  worn  for 
his  own  benefit,  and  upon  the  credit  of  his  own  oaths 
or  solemn  declarations.  But  they  do  not  bind  other 
parties  as  against  him.  Other  parties  are  at  liberty  to 
shew  that  these  are  spurious  credentials,  assumed  for 
the  purpose  of  disguising  the  real  character  of  the 
vessel;  and  it  is  no  inconsiderable  part  of  the  ordinary 
occupation  of  this  Court  to  pull  ofi^  this  mask  and  ex- 
hibit the  vessel  so  dis^ised  in  her  true  character  as 
an  enemy's  vessel." 

Blackbubn  J.— The  possession  of  the  register  may 
,  make  nothing  against  the  prisoner,  because  he  may 
have  known  nothing  of  it;  and,  although  his  em- 
.  barking  on  board  a  ship  on  which  the  British  flag  was 
flying  would  be  something,  yet  it  was  not  put  as  a 
submission  to  British  jurisdiction,  and,  if  it  had  been 
so  put,  might  have  been  rebutted. 

Harington, — Under  the  old  Act  it  wis  held,  in  Pirie 
V.  Anderson  (a),  that  the  register  was  not  legal  evi- 
dence of  the  ownership.  It  is  true,  indeed,  that 
under  the  Act  then  in  force  (26  Geo.  3,  c.  60),  the 
register  was  not  made  evidence  of  its  contents  as  it  is 
now;  but  the  case  shews  at  all  events  that  the  mere 
possession  of  a  British  register,  independently  of  the 
Act,  amounts  to  nothing.  The  same  may  be  said  of 
Flower  v-  Young  (6),  where  the  same  point  was  simi- 
larly decided  by  Lord  EUenborough, 

Blackburn  J. — Was  any  affidavit  required  under 
that  Act  ? 

Harington. — ^There  was.  An  affidavit  was  always 
required  until  the  declaration  was  substituted.   Serva's 

(a)  4  Taunt.  6J2.  '  (h)  3  Compb.  240. 
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1865.       Case  (a)  shews  that  mere  possession  of  a  captured  ship 
fijoBM8Bs*s   by  British  officers,  without  any  proof  that  the  capture 
*^       is  legal,  does  not  give  jurisdiction  to  our  Courts  to 
try  offences  committed  on  board. 

Blackbubn  J In  this  case  the  ship  was  owned  by 

Rehder.  who  was  resident  in  Great  Britain.  Would  not 
that  fact,  although  not  entitling  it  to  the  privilege  of 
a  British  ship,  make  it  subject  to  British  jurisdiction  ? 

Harington. — It  would  be  hard  on  the  crew,  if  the 
laws  under  which  they  lived  were  to  change  with 
each  change  of  residence  in  the  owner. 

Blackburn  J. — Of  course  the  residence  must  not 
be  merely  temporary. 

Harington. — There  is  no  evidence  that  it  was 
otherwise  than  temporary  in  this  case.  •  [He  also  con- 
tended that  the  facts  stated  in  the  case  shewed  that 
there  was  a  partnership  between  EhJUrs  and  Rehder^ 
or  that,  if  there  was  no  partnership,  at  all  events 
Ehlei's  had  a  beneficial  interest  in  the  ship,  so  that 
she  ceased  to  be  a  British  ship  by  virtue  of  the  17  & 
18  Vict.  c.  104,  s.  63.] 

The  argument  was  resumed,  on  the  29th  of  April, 
1865,  before  Erle  C.  J.,  Channell  B.,  Blackburn  J., 
Mellob  J.  and  Montague  Smith  J.,  by 

Prideaux  {Bere  with  him),  for  the  Crown. — Two 
points  have  been  made  upon  the  other  side:  1st,  that 
there  was  no  evidence  that  this  ship  was  British  ;  and, 
2nd,  that,  if  there  was  such  evidence,  there  was  also 
evidence  that  the  ship  was  partly  owned  by  an  unqua- 
lified person. 

As  to  the  first  point,  namely,  that  there  was  no 
evidence  that  this  ship  was  British^  the  Act  of  1854 
points  out  two  classes  of  persons  who  are  entitled  to 

(a)  1  Den.  C.  C.  104. 
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be  owners  of  British  ships:  1st,  natural-born  British  1865. 
subjects;  2nd,  persons  who  have  received  letters  of  Bjobhben's 
denization,  or  who  have  been  naturalized.  Rehder  ^^*^ 
did  not  fall  within  the  first  class;  but  it  is  submitted 
that  there  ytbs  primd  fade  evidence  that  he  fell  within 
the  second.  The  two  great  tests  of  a  ship's  nation- 
ality are  the  residence  of  the  owner  and  the  flag 
under  which  it  sails.  The  residence  alone  is  sufficient 
to  raise  a  presumption  as  to  the  ship's  nationality; 
and  in  this  case  it  must  be  remembered  that,  in 
addition,  the  ship  sailed  from  a  British  port  and  under 
British  colours.  Those  facts  are  sufficient  evidence 
that  the  ship  was  British  without  any  reference  to  the 
register.  If  tlie  case  had  found  as  a  fact  that  the 
ship  belonged  to  Rehder^  and  there  had  been  no 
finding  that  he  was  not  a  natural-bom  subject,  there 
would,  it  is  submitted,  have  been  no  difficulty  in  pre- 
suming that  the  ship  was  British.  Then  the  absence 
of  one  qualification  is  no  reason  why  the  Court  should 
not  draw  the  same  inference.  The  two  maxims,  that 
illegality  must  not  be  presumed,  and  that  omnia  prcs* 
sumuntur  rite  esse  acia^  apply,  since,  if  the  British 
colours  were  illegally  assumed,  the  ship  would  be 
liable  to  forfeiture:  sect.  103  of  the  Act  of  1854. 
Moreover,  it  must  be  presumed  in  this  case  that  a 
declaration  was  made  under  the  38th  section  of  the 
Merchant  Shipping  Act,  1854  (a) ;  since,  by  sect.  42 
of  the  same  Act,  the  ship  is  not  to  be  registered  until 
that  has  been  done;  and  the  Court  will  presume  that 
the  registrar  performed  his  duty,  and  required  the 
production  of  the  declaration,  before  he  registered  the 
ship:  Taylor  on  Evidence  {h). 
Blackbubn  J. — You  forget  that  by  sect.  97  (a) 

(a)  Ante,  p.  554.  '(h)  YoL  1,  4tli  ecGt.,  p.  148. 
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1865.  this  declaration  may  be  dispensed  with;  and  in  this 
BjobnseVs  case  no  declaration  appears  to  have  been  made.  At 
*^'       any  rate  none  was  produced  at  the  trial. 

Prideaux.-'Even  in  that  case  it  must  be  presumed 
that  the  registrar  required  to  be  and  was  satisfied 
that  Rehder  was  qualified  to  own  a  British  ship.  But 
the  true  view  is,  that  the  making  of  the  declaration  is 
to  be  presumed.  In  Buder  v.  AUnutt{a)  an  indorse- 
ment on  a  license  to  import  which  had  been  destroyed 
was  presumed  on  its  being  proved  that  the  license 
had  been  deposited  in  the  Custom  House,  and  that 
the  Custom  House  would  not  permit  an  entry  with- 
out such  indorsement.  Again,  in  Van  Omeron  v. 
Daunck{b)j  on  proof  that  goods  which  could  not  be 
exported  without  a  license  were  entered  for  ex- 
portation at'  the  Custom  House,  it  was  presumed  that 
there  was  a  license  to  export  them.  So  too,  in 
Sissans  v.  Diwon  (c),  because  otherwise  the  impor- 
tation from  Dublin  would  have  been  illegal,  and  the 
contract  sued  on  invalid,  it  was  presumed,  in  the 
absence  of  any  evidence  upon  the  subject,  that  certain 
goods  had  been  duly  entered  in  the  Custom  House 
there.  Then,  the  presumption  being  that  the  decla- 
ration was  made,  the  Court  will  presume  further  that 
it  was  correct. 

Blackburn  J. — Are  we,  in  a  criminal  case,  to 
presume  that  everything  in  the  declaration  is  true, 
when  there  is  nothing  in  the  Act  to  make  the 
declaration  evidence?  The  register  is  not  made 
evidence  of  the  truth  of  the  contents  of  the  decla- 
ration. 

Prideatuc,— By  sect.  103  of  the  Act  of  1854  the 
making  a  false  declaration  is  a  misdemeanor.  • 

(0  1  Stark.  222.  (b)  2  Campb.  44. 

(0  5  B.  &  C.  758. 
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Blackburn  J. — The  declaration  does  not  appear       1865. 
on  the  register,  and  there  is  no  provision  making  its    Bjobn8en*s 
contents  evidence.     A  statement  made  by  one  man  is        ^*^" 
not  evidence  against  another,  until  the  latter  ha3  had 
an  opportunity  of  cross-examining  to  it. 

Prideaiut. — In  sect.  103  the  burden  of  proving  a 
title  to  use  the  British  flag  is  thrown  upon  the  person 
using  it.  That  provision  is  pregnant  with  the  assump- 
tion that  the  sailing  under  the  British  flag  is  primd 
facie  evidence  that  the  ship  is  British.  In  The  King 
V.  Hawkins  (a)  it  was  laid  down  that,  the  presump- 
tion of  law  being  that  every  person  has  conformed  to 
the  law  until  something  appears  to  rebut  that  pre. 
sumption,  a  candidate  who  has  been  elected  to  a 
corporate  office  must  primd  facie  be  presumed  to  have 
been  duly  qualified. 

Blackburn  J. — ^There  may  he  primd  facie  evidence 
that  the  declaration  was  made ;  but  is  there  any  evi- 
dence that  the  statements  contained  in  it  are  true? 

Prideaux. — They  must  be  presumed  to  have  been 
true,  because  otherwise  the  declarant  would  Utlve 
been  guilty  of  an  indictable  offence.  In  RodweU  v. 
Redge  (b)  the  fact  that  performances  at  a  theatre  had 
gone  on  without  interruption  was  held,  in  an  action 
against  a  player  for  not  performing,  to  be  primd  facte 
evidence  that  the  theatre  was  duly  licensed.  In 
Sichel  V.  Lambert  (c),  upon  proof  that  a  marriage  took 
place  in  a  Roman  Catholic  chapel  according  to  the 
rites  of  the  Roman  Catholic  Church,  and  that  the 
parties  afterwards  lived  together  as  man  and  wife,  it 
was  presumed  that  the  chapel  was  registered  and  the 
registrar  present  as  required  by  the  6  &  7  W.  4,  c.  58. 
So  too,  in  M'Mahon  v.  EUis  (rf),  in  the  absence  of 

(a)  10  East,  211 ;  affirmed  on  (c)  15  C.  B.,  N.  S.  781 ;  S.  C. 
appc^,  2  Dow.  124.  33  L.  J.,  C.  P.  137. 

(ft)  1  Car.  &  F.  220.  {d)  14  Ir.  C.  L.  Rep.  499. 
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1865.  proof  to  the  contrary,  it  was  presumed  that  a  weigh- 
Bjobn8bn*s  master  in  an  Irish  town  had  taken  the  oath  prescribed 
by  the  10  G,  4,  c.  5,  s.  10.  As  to  sect.  97,  dispensing 
with  the  declaration  in  certain  cases,  the  dispensing 
power  is  only  to  be  exercised  in  the  exceptional  case 
of  the  party  being  unable  to  make  the  declaration ; 
and  such  a  state  of  things  is  not  to  be  presumed  in 
the  absence  of  any  evidence  of  its  existence.  If  it  is 
to  be  presumed  that  the  declaration  was  dispensed 
with,  that  can  only  be  done  on  the  assumption  that 
the  registrar  and  the  Commissioners  of  Customs  were 
satisfied  that  the  ship  was  British. 

Secondly,  assuming  that  the  ship  was  not  a  British 
ship  within  the  meaning  of  the  Merchant  Shipping 
-Acts,  it  may,  nevertheless,  still  be  entitled  to  the  pro- 
tection of  British  law,  since  those  Acts  do  not  inter- 
fere with  the  rights  of  the  Crown  or  in  any  way 
lessen  its  jurisdiction.  In  The  Indian  Chief  (a)  it  is 
said  that  ^^  No  position  is  more  established  than  this 
that,  if  a  person  goes  into  another  country,  and 
engages  in  trade,  and  resides  there,  he  is,  by  the 
law  of  nations,  to  be  considered  as  a  merchant  of  that 
country." 

Erle  C.  J. — That  was  a  question  of  prize.  The 
exact  words  of  a  Judge  may  lead  you  to  a  conclusion 
the  very  opposite  of  that  which  he  intended,  unless 
you  construe  them  with  reference  to  the  subject- 
matter  of  which  they  were  spoken. 

Prideaux. — In  The  Matchless  (J)  Lord  StaweU  says, 
"  It  has  certainly  been  laid  down  by  accredited  writers 
on  general  law,  and  upon  grounds  apparently  not 
unreasonable,  that,  if  a  merchant  expatriates  himself, 
as  a  merchant,  to  carry  on  the  trade  of  another 
country,   exporting    its    produce,   pa5ang  its  taxes, 

(a)  3  Chr.  Rob.  12.  (&)  1  Hagg.  Adm.  97, 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  663 


Cow. 


employing  its  people,  and  expending  his  spirit,  his  1865. 
industry  and  his  capital  in  its  service,  he  is  to  be  BjosHsxir't 
deemed  a  merchant  of  that  country,  notwithstanding 
he  may  in  some  respects  be  less  favoured  in  that 
country  than  one  of  its  native  subjects."  In  Tabbs 
V.  Bendelack{a)  Lord  Kenyan  says  that  "Persons 
residing  in  this  country,  reaping  the  advantages  of 
the  trade  of  this  country,  and  contributing  to  the 
well-being  of  this  country,  must,  for  the  purposes  of 
trade,  be  considered  as  belonging  to  this  country. 
By  the  law  of  nations,  therefore,  the  property  of  such 
a  person  is  liable  to  capture  by  belligerents,  on  the 
ground  of  such  property  belonging  to  a  subject  of 
this  country."  If  Great  Britain  went  to  war,  Rehder 
would  have  to  bear  the  burdens  incident  to  his  ship 
being  considered  a  British  ship;  and  it  is  only  right, 
therefore,  that  he  should  be  entitled  to  the  cor- 
responding privileges,  or,  in  other  words,  to  enjoy . 
the  protection  of  our  laws.  In  The  VigHantia  (b)  it 
is  laid  down  that  the  national  character  of  a  ship  is 
to  be  determined  by  the  residence  of  the  owner.  In 
that  case  the  ship  was  owned  by  a  merchant  residing 
in  one  country,  and  carried  the  colours  of  another. 

Blackbubn  J. — She  was  sailing  under  neutral 
colours,  and  was  seized  because  she  was  not  entitled 
to  them.  It  was  there  held  that  the  flag  was  primd 
facie  evidence  of  nationality,  but  that  the  presumption 
might  be  rebutted. 

Prideaux. — In  TheFortuna  (c),  a  vessel  sailing  under 
the  Portuguese  flag  was  held  to  be  American^  because 
she  was  owned  by  persons  residing  in  New  York. 

Erlb  C.  J. — In  the  cases  you  have  cited  the  owner 
has  been  held  to  be  bound  by  his  own  acts  in  assuming 
a  nationality  or  a  flag  to  which  he  was  not  really 

(a)  3  Bos.  &  P.  207,  n.  (h)  1  Chr.  Bob.  1,  18. 

(e)  1  Dod.  81.     . 
VOL.  r.  8  8  •  L.  &  C. 
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1865.       entitled.     But  the  prisoner  in  this  case  is  not  to  be 
Bjornseii's    prejudiced  by  the  acts  of  the  owner  of  the  ship,  for 
which  he  is  not  responsible. 

[Prtdeaiix  also  contended  that  Eh^ers  had  no  interest 
in  the  ship,  and  that,  even  if  he  had,  under  sect.  106 
of  the  Merchant  Shipping  Act,  1854,  so  far  as  re- 
garded the  punishment  of  oflPences  committed  on  board 
the  ship,  she  was  liable  to  be  dealt  with  in  the  same 
manner  as  if  she  were  a  recognized  British  ship.] 

Harington,  in  reply — The  facts  stated  raise  a  pre- 
sumption thfit  the  ship  was  foreign;  and  although, 
under  the  circumstances,  Rekder  might  have  been 
estopped  from  denying  her  to  be  Bntish  if  she  had 
been  captured,  yet  that  estoppel  does  not  bind  the 
prisoner. 

EuLE  C.  J.— I  am  of  opinion  that  this  conviction 
cannot  be  sustained.  The  question  in  this  case  is, 
whether  there  is  jurisdiction  to  try  in  England  a  man 
who  has  committed  the  crime  of  manslaughter  thou- 
sands of  miles  away  from  British  territory;  and  the 
principle  relied  on  is  that  the  ship  was  British^  and 
so  was  in  the  nature  of  British  territory.  The  whole 
case  turns  on  whether  the  ship  was  British  or  not. 
There  is  primd  facie  evidence  that  it  was  British ;  for 
the  statement  in  the  register  that  the  owner  resided 
in  London  and  the  fact  that  the  ship  sailed  under  the 
Brit'sh  flag  amount  to  that.  It  has  been  proved, 
however,  that  the  owner  is  an  alien ;  and  the  question 
comes  to  this — whether  the  presumption  arising  from 
the  flag  and  the  residence  of  the  owner  is  rebutted  by 
proof  that  the  owner  is  not  a  natural-born  British 
subject,  or  whether  the  efiect  of  that  proof  is  met  by 
the  presumption  that  the  owner  has  not  violated  th.e 
laws  of  this  country  by  having  falsely  represented 
himself  to  be  qualified  to  own  a  British  ship.     I  am 
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of  opinion   that   the  presumption   arising  from  the       1865. 
residence  of  the  owner  is  rebutted  by  the  proof  that   BjobvsehV 
that  owner  was  not  a  natural-born  British  subject,       ^■^' 
and  that  I  cannot  draw  the  inference  that  he  has 
been  naturalized  or  has  received  letters  of  denization. 
My  judgment  is  limited  to  the  question  of  evidence, 
and  dees  not  involve  *  any  question   of  general  or 
international  interest. 

Channell  B. — I  am  of  the  same  opinion.  The 
offence  was  committed  on  board  a  foreign-built  ship 
manned  by  foreigners  and  owned  by  an  alien;  and 
the  question  is,  whether  the  Court  below  had  juris- 
diction to  try  it.  There  could  be  no  such  jurisdiction, 
unless  the  ship  was  British^  in  which  case,  wherever 
the  ship  went  on  the  high  seas,  every  person  on  board 
would  be  on  British  territory.  I  think  that  we  have  no 
ground  for  saying  that  that  was  the  case  here.  There 
was,  I  agree,  prima  facie  evidence  that  this  ship  was  . 
a  British  ship;  but  that  primd  facie  evidence  was 
rebutted  by  the  admission  that  the  owner  was  an 
alien  bom.  If  letters  of  naturalization  or  denization 
had  been  produced,  they  would  have  removed  the 
effect  of  the  rebutting  admission ;  but,  in  the  absence 
of  direct  proof  of  such  letters,  there  is  no  ground  for 
presuming  their  existence. 

It  has  been  said  that  the  ship  may  be  a  British 
ship  independently  of  the  Act  of  1854,  that  is,  that  it 
may  be  subject  to  British  jurisdiction  without  being 
entitled  to  the  privileges  of  a  British  ship;  and  sect. 
106  of  the  Act  of  1854  was  referred  to  as  indicating 
one  mode  in  which  that  state  of  things  could  be 
brought  about.  I  am  of  opinion,  however,  that  that 
section  has  no  application  to  this  case,  for  it  supposes 
that  there  was  a  capacity  to  register — that  the  owner 
was  qualified,  but  that  some  formality  had  not  been 
complied  with.     That  is  not  the  case  here. 

ss  2 
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1865.  Blackbuen  J. — I   also   am   of  opinion  that  this 

Bjobm8em*8  conviction  cannot  be  sustained.  The  question  is, 
Case.  whether  an  English  Court  has  jurisdiction  to  try  a 
foreigner  for  an  offence  committed  on  the  high  seas? 
If  the  ship  was  British^  so  as  to  be  in  law  a  part  of 
the  British  territory,  there  clearly  was  jurisdiction; 
and  the  point,  therefore,  is  this— was  the  ship  British 
or  not?  I  agree  that  its  sailing  under  the  British 
flag,  coupled  with  the  fact  that  the  owner  resided  in 
London^  amounted  to  primd  fade  evidence  that  the 
ship  was  British.  Here,  however,  there  is  proof  that 
the  owner  was  an  alien ;  and  the  mere  fact  that  an 
alien  is  resident  in  London  does  not  make  him  a 
British  subject.  Such  a  person  merely  owes  a  tem- 
porary allegiance  to  the  British  Crown  {The  Indian 
Chief  (a)  )  so  long  as  he  remains  in  this  country;  and 
it  would  be  absurd  to  say  that  the  temporary  rewdence 
.  of  an  alien  in  this  country  made  his  ship  a  part  of  the 
British  territory.  I  also  agree  that  it  cannot  be  pre- 
sumed against  the  prisoner  that  Rehder  had  received 
letters  of  denization  or  been  naturalized.  Sect.  106 
of  the  Act  of  1854  might  have  had  some  bearing,  if 
it  had  been  made  out  that  a  foreigner  had  acquired 
some  partial  interest  in  the  ship;  but  it  does  not  apply 
where,  as  here,  an  alien  is  the  sole  owner. 

Mellob  J. — I  am  of  the  same  opinion.  I  agree 
with  the  cases  cited  by  Mr.  Prideaux ;  but  they  have 
no  bearing  on  this  case,  where  there  is  an  admission 
that  the  sole  owner  of  the  ship  was  an  alien  born.  I 
thought  during  Mr.  Prideaux^s  argument  that  he  lost 
sight  of  that  fact  and  omitted  to  deal  with  it 

Montague  Skith  J. — I  also  am  of  opinion  that  the 
jurisdiction  has  not  been  established.  The^m^  fade 
evidence  arising  from  the  register  and  the  flag  is 
rebutted  by  the  admission  that  the  owner  was  an  alien; 

(a)  3  Chr.  Rob.  12. 
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and  the  effect  of  that  admission  is  not  got  rid  of  by      1866. 
the  presumption  that  a  declaration  was  made.     As   Bjobmus*s 
against  Rehder^  there  might  be  evidence  that  the  ship 
was  a  British  ship ;  but  I  am  of  opinion  that  there  is 
none  as  against  the  prisoner. 

Conviction  quashed. 


Caae. 


REGINA  V.  DAVID  DANT. 


Thb  following  case  was  stated  by  MoiirrAGUB  Amanwbo, 
Smith  J.  how^  which 

The  prisoner  was  tried  before  me  at  the  Spring  ^^jj.^^",*^ 
Assizes  for  Cambridge^  1865,  for  feloniously  killing  and  danger- 
and  slaying  Mary  Ann  Fapwarth.  out'iiponV 

The  deceased  was  a  child  about  eight  years  old,  J^™™^^ 
and  was  killed  by  a  kick  from  a  horse  belonging  to  which,  to  his 
the  prisoner.  paMmu*'^ 


The  prisoner  is  an  innkeeper,  and  also  keeps  horses  ^'J^^^^f^^ 
to  draw  canal  boats.  The  horse  which  caused  the  paths  which 
death  of  the  child  had  been  in  the  possession  of  the  ofl^is^^iity 
prisoner  about  four  years.     There  was  evidence  that  of  culpable 

.   .  .  •     negligence, 

it  was  a  very  vicious  and  dangerous  animal;  that  it  and,  if  the 
had  kicked  and  injured  several  persons;  that  some  J^^^i'^Ls. 
of  these  instances  had  been  brought  to  the  knowledge  »ng  ^^e'  *^« 

_,  .  iiii-i  t  common, 

of  the  prisoner  ;  and  that  he  otherwise  knew  the  pro-  may  be  con- 
pensities  of  the  horse.  Sa«gh. 

There  is  a  large  common  adjoining  the  town  of  ter;  nor  is 
Cambridge^  between  Jesus  College  and  the  river,  called  fence^that 
Midsummer  Common^  on  which  the  ratepayers  in  the  ^^  gtni^^ 
borough  of  Camftrw/^e  were  accustomed  to  depasture  from  the  way, 
their  horses.     Through  this  conunon  there  are  defined  ^11^^  ndfr 
public  footpaths,   a  yard  wide    or  more,  kept  and  j^Jy^cUnot 
gravelled  by  the  Municipal  Corporation  of  Cambridge,  say  whether 

°  "^  he  is  on  or 

'  offthepath. 
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1865.  Two  of  these  paths  converge  about  twelve  yards  from 
iXurr'a  a  bridge  over  the  river,  and,  from  the  point  where 
they  meet,  form  a  broad  pathway  to  the  river;  but 
the  boundaries  of  the  public  footpath  from  the  said 
point  to  the  river  are  ill -defined-  These  paths  are  all 
unfenced  and  open  to  the  re^t  of  the  common.  It 
was  proved  that  the  public  have  a  right  to  use  these 
footpaths;  but  it  was  not  proved  that  the  public  had 
a  right  to  traverse  the  other  parts  of  the  common, 
although  they  often  did  traverse  it.  The  prisoner 
claimed  a  right,  as  a  ratepayer  of  the  borough  of 
Cambridge^  to  turn  out  his  horses  to  depasture  on  this 
common  ;  and  it  was  not  disputed  by  the  Counsel 
for  the  prosecution  that  he  had  this  right.  In  pur- 
suance of  this  right  the  prisoner  had  frequently  turn'ed 
out  this  vicious  horse  with  others  on  the  common. 

It  appeared  that  the  deceased,  with  some  other 
children,  was  on  the  common;  and,  when  she  was 
either  on  or  very  near  to  the  broad  pathway  above 
described,  the  vicious  horse  of  the  prisoner,  which  had 
been  turned  out  loose  on  the  common  by  hira,  and 
which  was  then  on  the  common  near  the  broad  path, 
kicked  at  the  deceased  with  his  heels,  struck  her  oq 
the  head,  and  killed  her.  It  became  a  question  on 
the  evidence  whether  the  deceased,  at  the  time  she 
was  so  killed,  was  on  the  footpath  or  beyond  it. 

I  left  to  the  jury  the  question  whether  the  death  of 
the  child  was  occasioned  by  the  culpable  negligence 
of  the  prisoner;  and  I  told  them  they  might  find 
culpable  negligence,  if  the  evidence  satisfied  them 
that  the  horse  was  so  vicious  and  accustomed  to  kick 
mankind  as  to  be  dangerous,  and  that  the  prisoner 
knew  that  it  was  so,  and  with  that  knowledge  turned 
it  out  loose  on  the  common,  through  which  to  his 
knowledge  there  were  open  and  unenclosed  paths  on 
which  the  public  had  a  right  to  pass  and  wure 
wcurtompd  to  be 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  569 

I  also  asked  the  jury  to  find,  as  a  separate  question,  1865. 
whether  the  deceased,  at  the  time  she  was  kicked  by  damt's 
the  horse,  was  on  the  footpath  or  beyond  it.  ^**®' 

The  jury  found  the  prisoner  guilty  of  having  caused 
the  death  of  the  child  by  his  culpable  negligence,  but 
answered  the  last  question  by  saying  that  the  evidence 
did  not  satisfy  them  one  way  or  the  other — whether 
the  child,  at  the  time  she  was  kicked,  was  on  the 
pathway  or  beyond  it. 

A  verdict  of  Guilty  was  then  entered ;  and  I  passed 
judgment  upon  the  prisoner,  but  respited  the  execution 
of  it,  and  discharged  the  prisoner  on  recognizances  to 
surrender  himself  in  execution,  reserving  for  the 
Court  of  Criminal  Appeal  the  eflPect  of  the  failure  of 
the  jury  to  find  one  way  or  the  other  on  the  separate 
question  I  put  to  them,  and  the  materiality  of  the  fact 
involved  in  that  question. 

This  case  was  argued,  on  the  29th  of  AprU^  1865, 
before  Erle  C.  J.,  Channell  B.,  Blackburn  J., 
Mellor  J.  and  Montague  Smith  J. 

Nayhr^  for  the  prisoner. — For  the  purposes  of  this 
argument  it  must  be  taken  that  the  child  was  off  the 
path;  and,  if  that  was  so,  the  conviction  catmot 
stand.  A  man  who  puts  a  vicious  horse  into  his  own 
close  would  not  be  guilty  of  manslaughter,  if  it  killed 
a  trespasser.  So  here,  the  child,  being  off  the  path, 
was  a  trespasser;  and,  if  there  was  any  neglect  of 
duty,  it  was  on  the  part  of  the  corporation,  the  owners 
of  the  field,  in  neglecting  to  fence  off  the  path.  The 
prisoner  could  not  erect  a  fence,  fcr  he  had  no  right 
in  the  field  except  that  of  putting  his  cattle  on  it. 

Montague  Smith  J. — The  path  was  unfenced ;  and 
he  knew  it  to  be  so. 

Blackburn  J.— His  negligence  consisted  in  turning 
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1865.      A  vicious  horse  into  a  place  where  it  might  reasonably 
Daiit*8      he  expected  that  people  would  come. 
Case.  Nayhr. — The  negligence  was  rather  that  of  the 

parent  in  suffering  the  child  to  go  on  a  common  where 
the  paths  were  unfenced.  If  a  man,  having  a  field, 
digs  a  pit  in  it,  and  another,  wandering  from  the  path, 
falls  into  the  pit,  the  owner  of  the  field  is  not  liable. 

Blackburn  J. — In  Barnes  v.  Ward  {a)  it  was  held 
that  an  area  dug  so  near  to  a  public  way  as  to  be 
dangerous  to  the  public  unless  fenced  was  a  nuisance. 
Is  not  the  letting  a  vicious  horse  come  near  a  public 
way  as  bad  as  digging  a  pit  near  it? 

Nayhr. — That  might  have  been  so,  if  the  prisoner 
had  been  the  owner  of  the  field,  and  had  had  the 
power  of  fencing  the  path. 

Blackbubn  J. — Not  having  that  power,  was  it  not 
his  duty  to  clog  or  blind  the  horse? 

Mellob  J. — The  injury  arose  from  turning  the 
horse  in.  Is  a  man  justified  in  turning  a  vicious  horse 
into  a  field  when  there  is  an  unfenced  path?  Would 
a  commoner  be  justified  in  turning  a  bull  he  knew  to 
be  mischievous  on  to  an  unfenced  common? 

Blackbubn  J. — Surely  it  is  his  duty  not  to  do 
anything  in  the  use  of  his  property  which  would  be 
likely  to  endanger  persons  using  the  path. 

Eble  C.  J. — The  corporation  were  not*  bound  to 
fence  the  path.  If  the  boon  of  walking  over  a  man's 
land  is  given  to  the  public,  the  public  must  take  it  as 
it  is  given. 

-A/iiyfor.—The  child  contributed  to  its  death  by  its 
own  negligence. 

Blackbubn  J. — I  have  never  heard  that,  upon  an 
indictment  for  manslaughter,  the  accused  is  entitled  to 

(a)  9  C.  B.  393. 
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be  acquitted  because  the  person  who  lost  his  life  was      1866. 
in  someway  to  blame.  d^^ht's 

Mbllob  J — The  only  point  reserved  is  whether  the       ^•^' 
prisoner  can  be  pronounced  guilty  of  culpable  negli- 
gence when  the  jury  cannot  say  whether  the  child  was 
on  or  off  the  path. 

Blacebubn  J. — And  whether  the  fact  of  the  child's 
being  on  or  off  the  path  is  material. 

Nayhr. — If  the  child  had  been  on  the  path,  the 
accident  might  not  have  happened. 

Blackburn  J. — ^At  any  rate  the  child  was  close  to 
the  path ;  and  in  Barnes  v.  Ward  (a)  the  pit  was  not 
quite  close  to  the  footway,  so  that  the  deceased  must 
have  gone  out  of  the  way  beforis  she  fell  into  the  pit. 

Naylor. — In  Hardcasde  v.  The  South  Torlshire 
jRailway  and  River  Dun  Company  (6)  it  was  held  that 
an  excavation  near  to  a  public  highway  was  not  a 
nuisance  unless  it  substantially  adjoined  it. 

Mellor  J — Throwing  stones  off  the  top  of  a  house 
by  which  persons  passing  below  are  killed  is  man- 
slaughter or  not,  according  as  persons  may  or  may  not 
be  expected  to  pass.  As  to  the  point  that  the  child 
was  guilty  of  contributory  negligence,  in  Hegina  v. 
Swifidall  (c)  Pollock  C.  B.  held  that,  where  a  man 
kills  another  by  furious  driving  and  running  over  him, 
it  is  no  ground  of  defence  that  the  death  was  partly 
caused  by  the  negligence  of  the  deceased  himself. 

Blackburn  J The  other  day  a  man  was  very  pro- 
perly convicted  of  murder,  because  he  aided  and  abetted 
another  in  committing  suicide ;  yet  he  could  not  have 
been  sued  for  so  doing  by  the  man  who  killed  himself. 
In  Eammack  v.  White  (d)  Willes  J.  expresses  an 
opinion  that  the  question  of  negligence  is  not  the  same 
in  an  action  as  in  an  indictment  for  manslaughter. 

(a)  9  C.  B.  392.  («)  2  Car.  &  Kir.  280. 

(*)  4  II.  k  N.  67.  (rf)  81  L.  J.  C.  P.  129, 181. 
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Cm0. 


1866.  Mellor  J.  —Both  Barnes  v.  Ward  (a)  and  Hardcastle 

DjLnt'%  V.  The  South  Yorkshire  Railway  {b)  were  considered  in 
Bijihs  V.  The  South  Yorkshire  Railway  (c);  and  the 
Court  there  adopted  the  distinction  laid  down  in  the 
second  of  those  cases. 

Naylor.—  In  Hounsell  v.  Smyth  (d)  it  was  held  that 
an  owner  of  waste  land,  who  had  opened  a  quarry  in 
his  land  near  to  and  between  two  public  highways 
leading  over  the  waste,  was  not  liable  to  an  action  at 
the  suit  of  a  man  who  had  fallen  into  the  quarry  in 
crossing  the  waste  by  night  to  get  from  one  road  into 
the  other. 

Mellor  J. — Is  there  not  a  distinction  between 
turning  out  cattle  which  may  roam  about  and  digging 
a  pit  which  is  fixed  and  only  dangerous  to  those  who 
go  out  of  their  way  to  it? 

Naylor, — In  this  case  the  child  had  gone  out  of  its 
way. 

Markby^  for  the  Crown,  was  not  called  upon. 

Erle  C.  J. — I  am  of  opinion  that  this  conviction 
should  be  affirmed.  The  defendant  turned  a  dangerous 
animal  on  to  a  common  where  there  was  a  public  foot- 
path. That  has  been  found  by  the  jury  to  beculpiible 
negligence;  and  the  child's  death  was  caused  by  it. 
Ordinarily  speaking,  these  are  all  the  requisites  of 
manslaughter.  It  is  contended,  however,  that  no 
offence  was  committed,  because,  as  we  must  take  it, 
the  child  was  not  on  the  path,  the  jury  having  found 
that  it  was  very  near,  but  that  they  could  not  say 
whether  it  was  on  or  off.  In  my  opinion  the  defend- 
ant is  responsible  for  having  brought  so  great  a  danger 
on  persons  exercising  their  right  to  cross  the  common ; 
and  it  is  not  a  ground  of  acquittal  that  the  child  had 

(a)  9  C.  B.  392.  {c)  32  L.  J.  Q.  B.  26. 

(Jb)  4  H  &  N.  67.  (d)  29  L.  J.  C.  P.  203. 
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strayed  from  the  path.  Barnes  v.  Ward  {a)  shews 
that  a  man  is  responsible  for  making  an  excavation 
adjoining  a  highway,  so  as  to  render  the  way  unsafe 
to  persons  using  it  with  ordinary  care.  In  that  case 
the  excavation  was  not  on  the  highway;  and  the 
plaintiflTs  wife  had  accidentally  deviated  on  a  dark 
night.  The  principle  of  that  case  applies  to  this.  I 
am  of  opinion  that  those  who  dedicate  a  road  are  not 
under  any  obligation  to  fence  it.  When  a  right  of 
way  is  granted,  it  must  be  taken  in  the  state  in  which 
it  is  granted ;  but  persons  using  it  are  nevertheless  to 
be  protected  from  such  danger  as  that  in  this  case. 
My  judgment  j^oceeds  on  the  fact  that  the  child  was 
near  the  path ;  since  the  cases  shew  that  persons  tres- 
passing a  long  way  from  the  path  must  take  the  chance 
of  what  may  happen  to  them  in  consequence  of  so 
doing,  and  cannot  maintain  any  action  against  the 
owner  of  the  land  for  any  damage  they  may  sustain 
thereby.  I  do  not  say  that,  because  a  man  is  not 
liable  to  an  action  in  such  a  case,  he  is  not  liable 
criminally.  It  is  not  necessary  at  present  to  embark 
on  that  question  {b). 


1865. 


Daht's 

Case. 


(a)9C.B.392. 

(b)  There  would  seem  to  be 
some  little  difference  of  opinion 
among  the  Judges  upon  this  point. 
In  Regina  t.  SwhidaU  (2  Car.  &  K. 
230,  cited  ante* p.  571),  Pollock 
C  B.  says: — "The  prisoners  are 
charged  with  contributing  to  the 
death  of  the  deceased  bj  their  neg- 
ligence and  improper  conduct; 
and,  if  thej  did  so,  it  matters  not 
whether  he  was  deaf,  or  drunk,  or 
negligent,  or  in  part  contributed 
to  his  own  death ;  for  in  this  con- 
sists a  great  distinction  between 
civil  and  criminal  proceedings.  If 
two  coaches  run  against  each  other, 
and  the  drivers  of  both  are  to 
blame,  neither   of  them  has   an/ 


remedy  against  the  other  for  dam- 
ages. So,  in  order  that  one  ship- 
owner may  recover  against  another 
for  any  damage  done,  he  must 
be  free  from  blame;  he  cannot 
recover  fh)m  the  other,  if  he  has 
contributed  to  his  own  injury, 
however  slight  the  contribution 
may  be.  But,  in  the  case  of  loss 
of  life,  the  law  takes  a  totally  dif- 
ferent view — the  converse  of  that 
proposition  is  true ;  for  there  each 
party  is  responsible  for  any  blame 
that  may  ensue,  however  large  the 
share  may  be ;  and  so  highly  does 
the  law  value  human  life,  that  it 
admits  of  no  justification  wherever 
life  has  been  lost,  and  the  careless- 
ness or  negligence  of  any  one  per- 
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Chaknell  B. — I  also  am  of  opinion  that  this  con- 
viction must  be  affirmed.  Barnes  v.  Ward  (a)  is  an 
authority,  if  one  were  wanted,  for  our  decision.  Turn- 
ing out  a  horse  upon  a  common  traversed  by  a  public 
highway,  if  done  with  the  knowledge  that  the  horse  is 
vicious,  is  unlawful ;  and,  if  death  ensues  from  such 
culpable  negligence,  the  offence  of  manslaughter  is 
complete. 

The  only  question  is,  whether  the  fact  that  it  was 
uncertain  where  the  child  was  makes  any  difference  in 
the  crime — ^whether  in  fact,  whatever  other  evidence 
of  culpable  negligence  there  may  be,  there  can  be  no 


son  has  contribated  to  the  death  of 
another  person.  Generallj,  it  maj 
be  laid  down  that,  when  one  by 
his  negligence  has  contributed  to 
the  death  of  another,  he  is  respon- 
sible." Again,  in  Rex  r,  WcJhery 
1  Car.  fr  P.  320,  where  the  de- 
ceased was  in  a  state  of  intoxi- 
cation,  Garrow  B.  laid  down  that, 
**  If  a  man  drive  a  cart  at  an  un- 
nsuallj  rapid  pace,  whereby  a 
person  is  killed,  though  he  calls 
repeatedly  to  such  person  to  get 
out  of  the  way,  if  from  the  rapidity 
of  the  driving,  or  any  other  ccaue, 
the  person  cannot  get  out  of  the 
way  time  enough,  but  is  killed,  the 
driver  is  guilty  of  manslaughter ; 
and  it  is  the  duty  of  every  man 
who  drives  any  carriage  to  drive  it 
with  such  care  and  caution  as  to 
prevent,  as  far  as  in  his  power, 
any  accident  or  injury  that  may 
occur." 

On  the  other  hand  in  Regina  t. 
Birchall^  which  was  tried  at  the 
Leeds  Spring  Assizes,  1865,  before 
WiLLBS  J.,  the  prisoner,  an  engine- 
driver,  negligently  drove  his  engine 
against  a  truck,  and  killed  a  man 
named  Wilson  who  was  in  the 
truck.    There  were  several  other 


men  in  the  truck  along  with  the 
deceased  when  the  engine  was  seen 
approaching;  but,  perceiving  that 
an  accident  was  inevitable,  all  of 
them,  except  the  deceased,  jumped 
out  of  the  truck,  and  got  safely 
away  before  the  collision  happened. 
For  some  unknown  reason  Wihon 
did  not  move,  and  was  killed  upon 
the  spot.  Upon  his  examination 
before  the  magistrates  the  prisoner 
stated  that,  at  the  time  of  the  acci- 
dent, he  was  not  engaged  in  the 
management  of  the  engine,  but  was 
attending  to  the  injectors  which 
were  out  of  order,  and  had  directed 
the  fireman  to  assume  the  control  of 
the  engine  in  the  meantime.  There 
was  no  evidence  Uf  contradict  this 
statement;  and  Willbs  J.  there- 
upon directed  an  acquittal  upon 
that  ground,  observing  that  it  also 
appeared  that  the  deceased  had 
contributed  to  the  fatal  result  by 
not  getting  out  of  the  way  as  the 
other  men  had  done,  and  that, 
until  he  saw  a  decision  to  the 
contrary,  he  should  hold  that  a 
man  was  not  criminally  responsible 
for  negligence  for  which  he  would 
not  be  responsible  in  an  action. 
(a)  9  C.  B.  392. 
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conviction^  unless  the  jury  can  find  as  a  fact  tbat       1865, 
the  deceased  was  either  on  or  off  the  road.     I  am  of      dw»~" 
opinion  that,  the  child  being  at  farthest  close  to  tHte       ^•**- 
path,  it  is  quite  immaterial  that  the  jury  cannot  say 
whether  it  was  on  or  off. 

Blacebubn  J. — I  am  of  the  same  opinion.  If  a 
man  has  a  horse  which  he  knows  to  be  so  vicious  as 
to  be  dangerous,  and  nevertheless  he  turns  it  out  into 
a  field  where  there  are  paths  on  which  to  his  know- 
ledge people  are  likely  to  be,  that  amounts  to  negli- 
gence ;  and  a  sufficient  quantity  of  it  will  amount  to 
culpable  negligence.  Nor  does  it  make  any  matter 
whether  the  persons  using  the  highway  are  on  or 
very  near  it,  when  the  accident  happens;  Barnes  v. 
Ward  {a).  It  is  a  public  nuisance,  if  it  is  so  near  as 
to  be  dangerous  to  those  using  the  way  with  ordinary 
care.  I  do  not  say  that  there  would  not  have  been  a 
case  for  a  conviction,  although  the  child  had  strayed 
to  a  considerable  distance  from  the  path. 

MeIiLOB  J. — I  am  of  the  same  opinion.  There  is  a 
distinction  between  turning  out  a  horse,  which  is  free 
to  roam,  and  digging  a  pit,  which  is  £xed ;  and  I  am 
inclined  to  think  that,  even  if  the  child  had  strayed 
to  a  considerable  distance  from  the  path,  the  de- 
fendant would  still  be  liable  to  conviction.  It  is 
sufficient,  however,  to  say  that  in  this  case  Barnes  v. 
Ward  {a)  applies. 

Montague  Smith  J — I  am  of  the  same  opinion, 
llie  jury  have  found  that  the  defendant  knew  that 
the  paths  were  unfenced ;  and  he  must  have  known, 
therefore,  that  persons  using  them  would  occasionally 
stray  on  to  the  adjacent  parts.  Nevertheless  he  turns 
out  a  horse  which  he  knows  to  be  dangerous.  The 
child  at  the  time  of  its  death  was  so  near  the  path 
that  the  jury  could  not  tell  whether  it  was  on  or  off; 

(a)  9  C.  B.  392. 
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and  therefore  the  case  of  Barnes  v.  Ward  {a)  applies, 
and  the  defendant  is  responsible.  I  reserved  the  case 
from  my  recollection  of  Hounsell  v.  Smyth  (b);  but 
that  case  does  not  govern  this.  There  the  pit  was  at 
a  distance  from  the  road ;  and  digging  a  pit  which  is 
fixed  is  not  the  same  thing  as  turning  out  a  horse.  • 

Conviction  affirmed. 


(fl)  9  C.  B.  392. 


(h)  29  L.  J.  C.  P.  203. 


1865. 
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REGINA  17.  PATRICK  JOYCE. 

The  following  case  was  stated  by  Hindmarch  Q.  C. 

Patrick  Joyce  was  tried  before  me  while  sitting  as 
Commissioner  of  Assize  at  Manchester^  in  the  month 
oiMarch^  1865,  upon  an  indictment  which  charged  him 
with  forging,  and  also  with  uttering,  a  certain  under- 
taking for  the  payment  of  money. 

The  prisoner  was  desirous  of  being  appointed  the 
agent  of  an  insurance  society  called  The  Bi^ish  Pru- 
dential Assurance  Company^  and  forwarded  to  the 
officers  of  the  Company  an  application  for  such  ap- 
pointment duly  signed  upon  a  printed  form,  and  also 
delivered  to  such  officers  (according  to  the  rule  and 
practice  of  the  Company)  a  document  purporting  to 
be  signed  by  Chistopher  McConvUl  as  surety,  and 
attested  by  John  Noonan.  The  document  in  question 
was  a  printed  form  filled  up  with  writing  in  the 
blanks,  and  was  in  the  words  and  figures  following : — 
"  To  the  Directors  of  the 

"  British  Prudential  Assurance  Company^ 
"  35,  Ludgate  Hill,  London^  E.  C. 

"  In  consideration  of  your  appointing  Mn  Patrick 
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Joyce^  of  8,  RocJcly  Street^  Pendleton^  as  agent  for  your  1866. 
Company,  I  do  hereby  guarantee  you  against  any  loss,  ^  joTCB^r 
costs,  charges'  or  expenses  whatever  which  you  may 
incur  by  reason  of  his  culpable  negligence  or  dishonesty 
in  such  situation,  to  the  extent  of  twenty  pounds 
sterling ;  and  I  do  hereby  undertake  that  this  guaran- 
tee shall  be  in  force  so  long  as  the  said  Mr.  Patrick 
Joyce  is  in  your  employment,  and  in  whatever  capacity 
he  may  be  engaged ;  and  you  are  quite  at  liberty  to 
alter  and  vary  his  duties  and  emoluments  from  time 
to  time  without  giving  me  notice. 

"  Signature—  Christopher  McConvilL 
"  Address -57,  Lisadel  St.,  Pendleton. 

"  Witness  —John  Noonan. 

"  Dated  this  26th  day  of  July,  1864." 

Upon  the  belief  of  the  genuineness  of  this  docu- 
ment the  prisoner  obtained  the  appointment.  It  was 
subsequently  discovered  not  to  have  been  signed  by 
or  under  the  authority  of  Christopher  McConviU,  or 
attested  by  John  Noonan. 

It  was  objected  on  behalf  of  the- prisoner,  at  the 
trial  before  me,  that  the  document  in  question  was 
not  an  undertaking  within  the  statute  24  &  25  Vict. 
c.  98,  s.  23. 

I  left  the  case  to  the  jury,  who  convicted  the  pri- 
soner under  the  count  charging  him  with  uttering.  I 
admitted  him  to  bail  until  the  ensuing  Assizes,  then 
to  appear  and  receive  judgment,  if  the  Court  for  the 
consideration  of  Crown  Cases  Reserved  should,  upon 
hearing  the  present  case,  determine  that  the  document 
above  set  forth  is  an  undertaking  for  the  payment  of 
money  within  the  meaning  of  the  statute  aforesaid. 
If  the  Court  is  of  opinion  that  the  document  is  not 
within  the  statute,  the  conviction  is  to  be  quashed. 

This  case  was  argued,  on  the  29th  o{  April^  1865, 
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1865.      before  Eble  C.  J.,  Channell  B.,  Blackburn  J., 
joYCB*^      Mellob  J.  and  Montague  Smith  J. 
^^•^  No  one  appeared  for  the  prisoner. 

Holker,  for  the  Crown.— The  24  &  25  Vict.  e.  98, 
s.  23,  makes  the  forging  (amongst  other  things)  of 
"  any  undertaking  for  the  payment  of  money"  a 
felony.  The  document  forged  in  this  case  was  not 
the  less  an  undertaking  for  the  payment  of  money 
within  the  meaning  of  the  section,  because  the  money 
was  only  payable  upon  a  contingency. 

Montague  Smfth  J. — The  primary  object  of  the 
document  was  not  the  payment  of  money. 

Holher. — In  Hegina  v.  Reed  (a)  it  was  held  that  a 
written  promise  to  pay  a  sum  specified,  or  such  other 
sum  not  exceeding  the  same,  m  A.B.  might  incur  by 
reason  of  a  suretyship  was  an  undertaking  to  pay 
money  within  the  1 1  (?.  4  &  1  >K  4,  c.  66,  the  statute 
then  in  force.  So,  too,  in  Regina  v.  Stone  (J>),  m 
instrument  by  which  the  maker,  in  consideration  of 
goods  to  be  sold  to  R.  P.,  undertook  to  guarantee  to 
the  vendor  the  due  payment  for  all  such  goods  so  to 
be  sold  to  R.  P.,  but  so  that  the  supposed  maker 
should  not  be  liable  beyond  10/.,  was  held  to  be  an 
undertaking  for  the  payment  of  money  within  the 
same  statute. 

Blackbubn  J. — The  only  difference  between  the 
case  last  cited  and  the  present  appears  to  be  that  one 
is  an  agreement  to  indemnify  against  a  debt  and  the 
other  against  a  breach  of  duty. 

Eble  C.  J. — ^The  cases  that  have  been  cited  are 
in  point;  and  the  conviction  must  be  affirmed. 
The  other  learned  Judges  concurred. 

Conviction  affirmed. 

(a)  2  Moo.  C.  C.  62 ;  S.  C.  8  Car.  &  P.  628. 

(b)  2  Car.  &  Kir.  864. 
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REGINA  V.  THOMAS  SHAW. 


1865. 


Thb  following  case  was  stated  by  Atkinson  Sent.       Theprjiioner 

mt  m  -1  1  .-iii.  ^*®  indicted 

1  nomas  onaw  was  tned  and  convicted  before  me  at  forperjur/ 
the  last  Assizes,  1865,  at  Liverpool.  hKin 

The  following  is  a  copy  of  the  indictment : —  T™}*"^^  k^ 

•     ^^ Lancashire^  to  wit. — The  jurors  of  our  lady  the  foremagis- 
Queen  upon  their  oath  present  that  heretofore  and  jummon^^ 
after  the  making  of  a  certain  Act  of  Parliament  made  ^  ^^7/*r 
and  passed  in  the  session  of  Parliament  holden  in  the  a  publican 
18th   and  19th  years  of  the  reign  of  Her  present  ^^with 
Majesty  intituled  *  An  Act  to  Repeal  the  Act  of  the  keeping  his 
17th  and  18th  years  of  the  reign  of  Her  present  on  v^  Sunday 
Majesty  for  Further  Regulating  the  Sale  of  Beer  and  S§&. 
other  Liquors  on  the  Lord's  Day  and  to  Substitute  The  indict- 
other  Provisions  in  lieu  thereof  to  wit  on  the  11th  Satthe^^^ 
day  of  December  in  the  year  of  our  Lord  1864  at  the  jfijI^e^Jllg 
township  of  Burtonwood  in  the  county  of  Lancaster  and  an  offence 

against  the 
18  &  19  Via. 
e.  118,  which  gives  jurisdiction  to  any  justice  of  the  county*  It  also  averred  that  the 
publican's  house  was  situated  in  the  Pettj  Sessionid  Division  of  TF.,  and  that  the 
convicting  magistrates  were  acting  in  and  for  the  countj,  but  not  that  they  were  acting 
in  and  for  the  division. 

HM^  that  it  was  not  necessary  to  aver  that  the  convicting  magistrates  were  acting 
in  and  for,  or  to  prove  that  ^e  publican^s  house  was  situated  in,  the  division  of  W, 
'    The  indictment  further  alleged  that  the  publican  was  dulj  summoned,  but  did  not 
aver  that  the  summons  was  preceded  bj  anj  information.    At  the  trial  no  summons  or 
information  was  produced. 

Heldy  that,  unless  the  statute  constituting  the  offence  expressly  requires  it,  no  infor- 
mation is  necessary  to  give  the  magistrates  jurisdiction  where  the  defendant  appears 
and  raises  no  objection  to  its  absence ;  and  that,  as  no  objection  had  been  taken  at  the 
trial  to  the  non-production  of  the  summons  in  this  case,  and  as  that  point  was  not 
reserved,  it  was  no  longer  open  to  the  prisoner's  counsel  to  insist  upon  it. 

The  alleffed  perjury  consisted  in  a  statement  by  the  prisoner  that  he  was  not  in  the 
publican's  house,  nor  in  the  village  in  which  it  was  situated,  upon  the  day  on  which  the 
publican's  offence  was  alleged  to  nave  been  committed,  and  upon  which  a  policeman  had 
sworn  that  he  had  seen  the  prisoner  in  the  house.  For  the  prosecution,  in  addition  to 
the  evidence  of  the  policeman,  one  witness  swore  that  he  saw  the  prisoner  in  the  village 
on  the  day  in  question,  and  another  that  she  saw  him  close  to  the  publican's  house 
about  the  time  spoken  to  by  the  policeman. 

Heldf  that  the  evidence  of  the  policeman  was  sufficiently  corroborated, 

VOL.   I.  T  t  L.  &  C. 
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1865.  within  the  Petty  Sessional  Division  of  Warrington  in 
SBAw*t  the  county  aforesaid  one  Samuel  Kilshaw  was  a  person 
licensed  to  sell  beer  by  retail  to  be  drunk  on  the 
premises  And  the  jurors  aforesaid  upon  their  oaths 
aforesaid  do  further  present  that  afterwards  and 
within  the  space  of  six  calendar  mouths  from  the  day 
of.  the  committing  of  the  alleged  offence  next  herein- 
after mentioned  to  wit  on  the  11th  day  of  December 
in  the  year  last  aforesaid  the  said  Samuel  Kilshaw  was 
duly  summoned  to  appear  before  such  of  Her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  county  of 
Lancaster  aforesaid  (being  the  counly  and  place  where 
the  alleged  oflfence  next  hereinafter  mentioned  was 
then  and  there  and  therein  alleged  to  have  been 
committed  by  him  the  said  Samuel  Kilshaw  as 
therein  mentioned)  to  answer  before  such  justices 
a  certain  information  and  complaint  against  the 
said  Samuel  Kilshaw  then  and  there  preferred  and 
laid  against  him  and  then  and  there  depending 
before  the  said  justices  for  that  he  the  said  Samud 
Kilshaw  had  then  and  there  and  within  the  county 
and  place  aforesaid  unlawfully  committed  a  certain 
offence  against  the  said  statute  to  wit  that  he  the 
said  Samtiel  Kilshaw  on  the  11th  day  of  December 
in  the  year  of  our  Lord  1864  the  said  day  being 
Sunday  at  the  township  of  Burtonwood  in  the  county 
of  Lancaster  being  then  and  there  a  beerhouse-keeper  • 
and  duly  licensed  to  sell  beer  ale  and  porter  by  retail 
to  be  drunk  and  consumed  in  his  house  and  premises 
there  situate  did  open  his  house  so  licensed  as  afore- 
said for  the  sale  of  beer  ale  and  porter  after  the  hour 
of  three  o'clock  in  the  afternoon  and  before  the  hour 
of  five  o'clock  in  the  afternoon  to  wit  at  the  hour  of 
forty  minutes  past  four  o'clock  in  the  afternoon  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided  And  the  jurors  aforesaid  upon  their  oaths 
aforesaid   do  further  present   that  the  said  Samuel 
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JS^Ushaw  duly  appeared  at  the  Petty  Sessions  of  the  1865. 
Petty  Sessional  Division  of  Warrhigion  holden  at  the  ShIw^^ 
township  of  Newton  in  MackerJUld  in  the  county  of  ^"®* 
Lancaster  (the  same  being  the  county  division  and 
place  where  the  said  alleged  offence  against  the  said 
statute  was  then  alleged  to  have  been  committed  by 
him  the  said  Samuel  Kilshaw  as  aforesaid)  before 
Benjamin  Pierpoint  Esquire  and  the  Reverend  Harold 
Hopley  Sherlock  clerk  being  and  acting  as  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county 
aforesaid  and  thereupon  then  and  there  to  wit  on  the 
31st  day  of  December  in  the  year  of  our  Lord  1864 
at  the  township  of  Newton  in  Mackerjield  in  the  county 
of  Lancaster  before  the  said  justices  of  the  peace  then 
and  there  having  competent  authority  then  and  there 
to  hear  and  determine  the  same  the  said  charge  and 
complaint  against  the  said  Samuel  Kilshaw  for  the  said 
alleged  offence  aforesaid  then  and  there  depending  as 
aforesaid  before  the  said  justices  aforesaid  came  in  due 
form  of  law  to  be  then  and  there  heard  and  deter- 
mined by  and  before  them  the  said  justices  as  aforesaid 
And  the  jurors  aforesaid  upon  their  oaths  aforesaid  do 
further  present  that  upon  the  said  hearing  and  deter- 
mination of  the  said  charge  and  complaint  so  depending 
as  aforesaid  before  the  said  justices  as  aforesaid  Thomas 
Shaw  late  of  the  township  of  Newton  in  Mackerjield 
in  the  county  of  Lancaster  appeared  as  a  witness  for 
and  on  behalf  of  the  said  Samuel  Kilshaw  and  was  then 
and  there  in  due  form  sworn  and  took  his  corporal 
oath  on  the  Holy  Gospels  of  God  that  the  evidence  he 
the  said  Thomas  Shaw  would  then  and  there  give 
should  be  the  truth  the  whole  truth  and  nothing  but  the 
truth  so  help  him  God  by  and  before  the  said  Benja- 
min Pierpoint  and  Harold  Hopley  Sherlock  then  and 
there  being  such  justices  as  aforesaid  and  then  and  there 
having  competent  authority  and  jurisdiction  to  admi* 

T  T  2 
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1865.  nister  the  said  oath  And  the  jurors  aforesaid  upon 
Shaw's  their  oaths  aforesaid  do  further  present  that  upon  the 
Cwe-  gaid  hearing  of  the  said  information  and  complaint  so 
depending  as  aforesaid  before  the  said  Benjamin  Pier- 
point  and  Harold  Hopley  Sherlock  justices  as  aforesaid 
it  became  and  was  a  material  question  whether  the 
said  TTiomas  Shaw  was  in  the  house  of  the  said  Samuel 
KHshaw  at  all  on  Sunday  the  11th  day  of  December  in 
the  year  of  our  Lord  1864  and  whether  he  had  seen 
a  certain  policeman  to  wit  John  Todd  then  and  there 
and  before  the  said  justices  then  pointed  out  and 
shewn  to  him  the  said  Thomas  Shaw  and  whether  he 
the  said  Thomas  Shaw  had  been  at  Burtonwood  afore- 
said on  the  day  and  year  last  aforesaid  or  within  a 
fortnight  previous  thereto 

"  And  the  jurors  aforesaid  upon  their  oaths  afore- 
said do  further  present  that  the  said  Thomas  Shaw 
not  haying  the  fear  of  God  before  his  eyes  nor  regard- 
ing the  laws  of  this  realm  but  seduced  and  moved  by 
the  malice  and  instigation  of  the  Devil  unlawfully 
falsely  knowingly  wilfully  and  corruptly  did  swear 
and  depose  before  the  said  Benjamin  Pierpoint  and 
Harold  Hopley  Sherlock  so  being  such  justices  afore- 
said at  and  upon  the  hearing  and  determination 
aforesaid  of  the  said  information  and  complaint  so 
depending  as  aforesaid  in  substance  and  to  the  effect 
following  that  is  to  say  ^  I  was  never  in  the  house 
(meaning  the  beerhouse  of  the  said  Samuel  Kilshaw) 
at  all  that  day  (meaning  the  said  Sunday  the  11th 
day  oi  December  a.d.  1864)  and  never  saw  the  police- 
man (meaning  the  said  John  Todd)  before  in  my  life 
I  never  was  in  Burtonwood  (meaning  the  township  of 
Burtonwood  aforesaid)  at  all  that  day  (meaning  the 
said  Sunday  last  aforesaid)  I  had  not  been  in  it 
(meaning  the  township  of  Burtonwood  aforesaid)  for 
a  fortnight  before  that  day  (meaning  the  said  Sunday 
last  aforesaid)'    Whereas  in  truth  and  in  fact  he  the 
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said  Thomas  Shaw  was  upon  Sunday  the  11th  day  of  1865. 
December  in  the  year  of  our  Lord  1864  in  the  house  ""shaw^T" 
of  the  said  Samuel  KUshaw  and  saw  the  said  John  ^'■«* 
Todd  there  then  as  he  the  said  Thomas  Shaw  at  the 
time  he  so  swore  then  well  knew  And  whereas  in 
truth  and  in  fact  the  said  Thomas  Shaw  had  been  at 
Burtonwood  aforesaid  on  the  day  and  year  last  afore- 
said and  within  a  fortnight  previous  thereto  as  he 
the  said  Thomas  Shaw  at  the  time  he  so  swore  then 
well  knew  And  so  the  jurors  aforesaid  upon  their 
oaths  aforesaid  do  say  that  the  said  Thomas  Shaw  on 
the  day  and  year  aforesaid  at  the  township  aforesaid 
in  the  county  aforesaid  did  unlawfully  commit  wilful 
and  corrupt  peijury  to  the  great  displeasure  of 
Almighty  God  in  contempt  of  our  lady  the  Queen 
and  her  laws  and  against  the  peace  of  our  said  lady 
the  Queen  her  crown  and  dignity." 

On  arraignment,  before  plea  pleaded,  it  was  objected 
by  the  prisoner's  counsel  that  the  indictment  did  not 
shew  jurisdiction  in  the  said  justices  to  hear  and 
determine  the  information  against  the  said  Samuel 
KUshaw: — 

First,  because,  although  it  was  alleged  that  the 
offence  had  been  committed  within  the  Petty  Sessional 
Division  of  Warrington^  it  was  not  alleged,  nor  did  it 
anywhere  appear,  that  the  said  justices  had  any 
jurisdiction  whatever  within  such  Petty  Sessional 
Division. 

Secondly,  because  it  did  not  shew  that  the  infor- 
mation against  KUshaw  contained  any  offence  over 
which  thgy  had  any  jurisdiction. 

Note. — It  was  afterwards,  that  is  to  say,  in  the 
course  of  inquiry  into  the  &cts  of  this  case,  proved 
that  the  two  magistrates  named  in  the  indictment 
did  in  KUshaw's  case  act  as  such  within  the  Petty  # 

Sessional  Division  of  Warrington. 
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1865.  Again,  the  only  evidence  at  the  trial  before  me  of 

^HAw^s  the  fact  of  any  information  or  complaint  ever  having 
been  made  against  Kilshaw  was  this,  namely,  the 
policeman  Todd  reported  to  the  superintendent  the 
fact  of  his  having  seen  the  prisoner  in  Kilshaw^s  beer- 
house between  the  hours  of  three  and  five  o'clock, 
p.m.,  on  the  day  in  question  and  the  circumstances 
thereof. 

The  superintendent  submitted  the  facts  and  circum- 
stances contained  in  this  report  to  the  magistrate's 
clerk ;  and  he  thereupon  filled  up  a  blank  summons 
against  Kilshaw.  This  summons  so  filled  up  was 
taken  by'  the  superintendent  to  the  magistrate,  who, 
after  reading  it,  signed  it.  It  was  then  put  into  the 
officer's  hands  for  service.  This  was  stated  to  be  the 
usual  practice  in  such  matters.  The  magistrate  who 
signs  such  a  summons  has  always  any  explanatfon 
he  may  require  made  to  him.  In  this  case  he  made 
no  inquiry  into  the  particulars,  facts,  or  circum- 
stances; and  no  statement  of  any  kind  was  in  fact 
ever  made  to  him.  The  summons  against  Kilshaw 
was  not  produced  on  the  trial  before  me;  nor  was  any 
other  evidence  given  of  its  contents  or  about  it  than 
what  I  have  stated.  At  the  close  of  the  case  for  the 
prosecution  the  prisoner's  counsel  objected  that  there 
was  in  fact  no  information  or  complaint  to  justify  the 
issuing  of  a  summons  against  jOsAatr,.  and  therefore 
that  the  whole  proceeding  before  the  magistrates  was 
coram  non  judice. 

Again,  to  prove  the  perjury  assigned,  a  policeman 
of  the  name  of  Todd  was  called.  He  swore^  amongst 
other  things,  that  he  had  seen  the  prisoner  in  Kil- 
shaw*8  beerhouse  in  Burtonwoodj  and  that  he  had 
spoken  to  him  there  at  twenty  minutes  to  five  o'clock, 
p.m.,  or  thereabouts,  on  the  day  in  question. 

To  confirm  Todd  two  other  witnesses  were  called 
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for  the  prosecution.     One  of  them  swore  that  he  had       1865. 

seen  the  prisoner,  Shaw^  in  the  village  of  Burtonwood  """shivT" 

(the  village  in  which  KUshaw^s  beerhouse  is)  at  two        C*»«- 

o'clock  in  the  afternoon  on  the  same  day.    The  other 

witness  swore  that  she  had  seen  the  prisoner  between 

three  and  four  o'clock  in  the  afternoon  of  the  same 

day  on  the  road  leading  to  KiUhaufs  house,  and,  when 

she  last  saw  him,  he  was  close  to  Kilahaw's  beerhouse. 

The  direction  the  prisoner  was  then  taking  led  also^ 

as  was  proved,  to  the  house  of  the  prisoner's  brother, 

where,  according  to  the  witnesses  for  the  prisoner, 

he  was  in  fact  at  the  very  time  when,  according  to 

Todd 8  statement,  he  was  in  Kilshavfs  house  drinking 

ale. 

It  was  contended  upon  this  part  of  the  case,  by  the 
counsel  for  the  prisoner,  that  there  was  no  corrobo- 
ration of  the  principal  witness,  Todd^  in  support  of 
the  assignment  of  perjury. 

I  overruled  all  these  objections.  A  great  number 
of  witnesses  were  then  called  for  the  prisoner  with  a 
view  to  contradict  the  witness  Todd  and  to  shew  the 
truth  of  the  prisoner's  statement  before  the  magis- 
trates, namely,  that  he  was  never  at  KUahaw's  house 
on  the  Sunday  in  question,  but  that  he  was  in  fact  at 
the  house  of  his  brother  drinking  tea  at  the  time 
when,  according  to  ToddJs  statement,  he  was  drinking 
beer  in  KUshaw's  house.  One  of  the  witnesses  for 
the  defence  (one  Sarah  Bury)  admitted  that  she  saw 
the  prisoner  in  the  village  of  Burtontoood  on  the  day 
in  question  between  three  and  four  o'clock  in  the 
afternoon. 

I  left  all  the  facts  and  circumstances  of  the  case, 
at  once  voluminous  and  conflicting,  to  the  jury. 

The  prisoner  was  convicted ;  and  I  at  once  sentenced 
him  to  twelve  calendar  months'  imprisonment  with 
hard  labour. 
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1865.  He  was,  however,  the  next  day,  with  the  sanction 

Shawns      of  Mr.  Justice  Mellob,  let  out  on  bail. 
Case.  The  opinion  and  advice  of  the*Court  is  desired  on 

the  case,  especially  on  the  following  points : — 
1st.  Is  the  indictment  sufficient? 
2nd.  If  sufficient,  was  the  production  o^  or  farther 
proof  of,  an    information  or  complaint  as  the   basis 
of  the  summons  against  Kilshaw  indispensably  neces- 
sary on  the  prisoner's  trial  ? 

3rd.  Is  the  last  objection,  as  to  want  of  corrobo- 
ration, of  any  value  under  the  circumstances  ? 

This  case  was  argued,  on  the  29th  of  Aprils  1865, 
before  Erle  C.  J.,  Chanjnell  B.,  Blackbubn  X, 
Mellor  J.  and  Montague  Smith  J. 

Cottingham^  for  the  prisoner. — The  non-production 
of  either  the  information  or  the  summons  against 
KilsJiaw  upon  the  trial  of  the  prisoner  is  fatal  to  the 
conviction.  In  Regina  v.  Whybrow  (a)  the  informa- 
tion was  produced,  but  not  the  summons;  and  it  was 
held  to  be  insufficient.  Again,  in  Regina  v.  Hurrdl  (6), 
on  an  indictment  for  perjury  committed  before  magb- 
trates,  Martin  B.  directed  an  acquittal,  because  the 
summons  was  not  produced. 

Blackburn  J. — No  point  is  reserved  as  to  the  non- 
production  of  the  summons;  nor  does  the  objection 
appear  to  have  been  taken  at  the  trial. 

Mellor  J. — There  is  a  late  case  in  the  Queen's 
Bench,  in  which  it  was  held  that  a  summons  is  not 
necessary  if  the  defendant  appears  (c). 

CotHngham. — As  to  the  information,  not  only  was 
none  produced,  but  the  very  existence  of  one  is 
negatived;   and   the  magistrates,  therefore,  had  no 

(a)  8  Cox  Crim.  Cas.  438.  referring  to  Turner  v.  The  Poet^ 

(b)  3  Fo6t.  &  Fin.  271.  moiter  General^  34  L.  J.,  M.  C.  10« 

(c)  HiB  Lordship  was  probablj     where  the  law  is  so  laid  down. 
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jurisdiction  to  try  Kilahaw.  In  Foley  an  Summary  1865, 
Convictions  (a)  it  is  said,  "  It  is  requisite  in  all  sum-  Shaw*s 
mary  proceedings  of  a  penal  nature  that  there  should  be 
an  information  or  complaint,  which  is  the  basis  of  all 
the  subsequent  proceedings,  and  without  which  the 
Justice  is  not  authorised  in  intermeddling,  except"  in 
certain  specified  offences,  which  do  not  include  that  for 
which  Kilshaw  was  summoned.  In  Regina  v.  Mil- 
lard (6),  although  it  was  held  that  the  information 
need  not  be  on  oath  unless  a  statute  requires  it,  yet  it 
was  admitted  that  a  magistrate  cannot  proceed  without 
any  information  at  all ;  and  in  Crepps  v.  Burden  (c) 
it  is  said  that  the  information  is  absolutely  essential 
in  all  cases,  except  where  the  justice  is  empowered  to 
convict  on  view.  Further,  the  information  should 
have  been  in  writing;  Stone's  Practice^  of  Petty  Ses^ 
sums  (d).  The  11  &  12  Vict.  c.  43,  s.  8,  enacts  that 
complaints  need  not  be  in  writing,  while  no  provision 
is  made  for  informations.  Again,  sect.  9  of  the  same 
statute  makes  provision  for  variances  between  the 
information  and  evidence,  whence  it  may  reasonably  be 
inferred  that  the  information  should  be  in  writing. 

Secondly,  there  was  no  sufficient  corroboration.  In 
J^est  an  Evidence  {e)  it  is  said,  "  On  the  whole  we 
apprehend  that  the  old  rule  and  reason  of  the  matter 
are  not  satbfied,  unless  the  evidence  of  each  witness 
has  an  exbtence  and  probative  force  of  its  own  inde- 
pendent of  that  of  the  other;  so  that,  supposing  the 
charge  to  be  one  in  which  the  law  allows  condemna- 
tion on  the  oath  of  a  single  witness,  the  evidence  of 
either  would  form  a  case  proper  to  be  left  to  a  jury, 
or  at  least  raise  a  strong  suspicion  of  the  guilt  of  the 

(a)  4th  ed.,  p.  54.  {d)  4th  ed^  bj  Bell  &  Cave, 

(b)  Dean.  C.  C.  166.  p.  65. 

(c)  1  Smith  Lead.  Caa.,  5th  ed^  (e)  2nd  ed.,  p.  672. 
p.  581,  note. 
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1865.  defendant.'*  The  evidence  that  the  prisoner  was  in  the 
Shaw*s  village  on  the  same  day  was  not  corroborative,  because 
that  point  was  immaterial.  Even  if  it  is  corrobora- 
tive, it  does  not  go  far  enough;  for  it  only  amounts 
to  circumstantial  corroboration,  which  is  not  sufficient 
unless  it  is  of  the  strongest  kind,  and  not  merely 
confirmatory  in  some  slight  particulars  only :  Boscoe^s 
Criminal  Evidence  (a),  citing  the  opinion  of  Coleridge 
J.  in  Rex  v.  Champney  {b)  and  Regina  v.  Tates  (c). 

Blacebubn  J. — In  the  last  case  you  have  cited, 
Coleridge  J.  held  that  the  evidence  must  be  left  to  the 
jury. 

Cottingham. — ^The  witnesses  do  not  speak  to  seeing 
the  prisoner  at  the  same  time;  and,  even  if  he  were 
in  the  village,  he  may  not  have  gone  into  Kilshaw^s 
house.  In  Regina  v.  Boulter  (rf),  on  an  indictment 
against  a  man  for  perjury,  in  saying,  in  June^  1851, 
that  he  only  owed  his  landlord  a  quarter's  rent,  evi- 
dence that  the  prisoner  had  admitted,  in  August^  1850, 
that  he  owed  three  or  four  quarters,  was  held  to  be  no 
corroboration  of  proof  that  he  owed  five  quarters  in 
June^  1851. 

Thirdly,  the  conviction  is  bad,  because  it  is  not 
averred  in  the  indictment,  nor  was  it  proved  at  the 
trial,  that  the  convicting  justices  were  acting  in  and 
for  the  petty  sessional  division  in  which  KHshaio's 
house  is  situated.  It  is  submitted  that  the  18  &  19 
Vict  c.  118,  does  no  more  than  repeal  the  17  &  18 
Vict  c.  79,  and  that  these  proceedings  must  be  pre- 
sumed to  have  been  taken  under  the  1  Wm.  4,  c.  64, 
which  gives  jurisdiction  only  to  justices  acting  in  and 
for  the  division  in  which  the  beerhouse  is  situated ; 
Regina  v.  Rawlins  (e). 

(a)  6th  ed.,  p.  766.  (d)  9  Den.  C.  C.  896. 

(»)  2  Lew.  C.  C.  258.  (e)  8  Car.  &  P.  489. 

(e)  Car.  &  M.  132. 
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Em^E  C-  J — The  indictment  states  that  the  of-  1865. 
fence  was  against  the  18  &  19  Vict.  c.  118,  which  shaw*s 
gives  jurisdiction  to  the  justices  of  the  county.  ^"*- 

Cottingham — Fourthly,  there  was  no  proof  of  the 
averment  in  the  indictment  that  Kilshatv's  house 
was  in  the  division  of  Warrington.  Although  the 
averment  may  not  have  been  necessary,  yet,  as  it  has 
been  made,  it  must  be  proved ;  Rex  v.  Dowlin  (a). 

Erle  C.  J. — There  is  nothing  in  this  point. 

No  one  appeared  for  the  Crown. 

Eble  C.  J — I  \m  of  opinion  that  this  conviction 
should  be  affirmed.  Proceedings  were  taken  against 
Kilshaw  before  two  justices  under  the  18  &  19  Vict, 
c.  118,  which  gives  jurisdiction  to  any  justice  of  the 
peace  for  the  county,  for  keeping  his  house  open  on  a 
Sunday  afternoon  during  the  prohibited  hours.  Upon 
the  hearing  the  policeman  swore  that  he  saw  the 
•prisoner  in  Kilshavfs  house  upon  the  occasion  in 
question ;  and  the  alleged  perjury  was  committed  in 
defence  of  Kilshaw^  when  Shaw  was  called,  and  swore 
that  he  was  not  in  the  house  nor  even  in  the  village 
on  that  day.  The  indictment  alleges,  as  the  fact  was, 
that  Kilshaw  appeared  to  answer  the  charge  against 
him;  but  no  summons  was  proved  to  have  been  issued, 
and  no  information  warranting  its  issue  was  produced. 
If  the  parties  are  before  a  magistrate  who  has  juris- 
diction in  respect  of  time  and  place,  no  summons  or 
information  is  necessary  to  complete  his  jurisdiction, 
unless  the  obligation  is  imposed  by  the  statute  which 
constitutes  the  offence;  but  all  the  proceedings  may 
be  drawn  up  at  the  time  of  the  conviction.  In  this 
case  the  indictment  alleges  that  Kilshaw  was  duly 
summoned  to  appear;  and,  although  no  summons  was 

(a)  5  T.  R.  811. 
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1865.  produced  at  the  trial,  a  great  deal  of  evidence  was 
Shaw*8  given  about  it,  from  which  it  is  dear  that  a  summons 
was  signed  and  put  into  the  officer's  hand  for  service. 
No  objection  to  the  non-production  of  the  summons 
was  taken  at  the  trial;  and,  if  that  had  been  done,  it 
may  be  that  the  summons  was  in  Court  and  would 
have  been  produced.  The  point  reserved  is  not  that 
no  summons  was  produced,  but  that  there  was  no 
information  to  justify  the  issuing  of  the  summons. 

As  to  the  objection  that  it  was  not  averred  or 
proved  that  the  justices  who  convicted  KUshaw  were 
justices  acting  in  and  for  the  division,  it  is  enough  to 
say  that  the  18  &  19  Vict.  c.  118,  under  which  the 
conviction  took  place,  gives  jurisdiction  to  any  justice 
of  the  county ;  and  it  is  duly  averred  in  the  indict- 
ment that  the  convicting  justices  were  acting  in  and 
for  the  county. 

The  last  objection  I  need  notice  relates  to  the 
corroborative  evidence.  Now,  it  is  well-ascertained 
law^that,  upon  an  indictment  for  perjury,  it  is  neces-w 
sary  to  have  more  than  the  evidence  of  one  witness 
alone;  for  that  is  but  the  oath  of  one  against  one, 
which  leaves  the  matter  even,  and  entitles  the  pri- 
soner to  an  acquittal.  The  prosecution  must  do  more 
than  that.  They  must  turn  the  scale  by  corroborating 
their  witness.  The  degree  of  corroboration,  however, 
which  is  necessary  is  not  definable;  and  any  attempt 
to  define  it  will  prove  illusory.  It  must  be  something 
which,  in  the  opinion  of  the  tribunal  before  which  it 
is  brought,  is  deserving  of  the  name  of  corroboration. 
Here  the  prisoner  was  seen  in  the  village  on  the  day 
and  near  to  the  time  spoken  to  by  the  policeman ;  and 
he  was  then  on  the  road  leading  to  KiUhatvs  house 
and  close  to  it.  The  principal  evidence  is  that  he 
was  seen  drinking  in  Kilahaw^s  house  at  such  a  time; 
and  it  is  some  corroboration  that  he  was  seen  near 
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and  in  progress  to  the  door  about  the  same  time.  1866. 
The  case,  however,  does  not  rest  there.  The  prisoner  SHAw*f 
went  on  to  say  that  he  was  not  in  the  village  at  all 
on  the  day  in  question;  and  on  this  point  he  is 
directly  contradicted  by  three  witnesses,  so  that  there 
is  plenty  of  corroborative  evidence  to  support  the 
conviction. 

Channell  B At  first  I  had  some  doubt  upon  a 

point  which  I  will  mention  presently;  but,  upon 
further  consideration,  my  objection  was  removed,  and 
I  am  of  opinion  that  the  conviction  ought  to  be 
affirmed. 

The  first  contention  is,  that  the  indictment  is 
bad,  because  it  does  not  allege  that  the  justices 
who  convicted  Kilshaw  were  acting  in  and  for  the 
division  of  Warrington;  but  the  answer  to  that  is, 
that  the  indictment  refers  to  the  18  &  19  Vict  c.  118, 
as  the  statute  on  which  the  conviction  was  founded; 
and  that  statute,  in  express  terms,  gives  jurisdiction 
to  any  justice  of  the  county. 

The  second  objection  is,  that  there  was  no  sufficient 
corroboration  to  sustain  the  allegations  of  peijury. 
No  point  is  reserved  as  to  the  materiality  of  those 
allegations ;  and  upon  the  second  and  third  allega* 
tions  there  is  the  direct  evidence  of  three  witnesses. 
I  should  have  thought  that  there  was  some  corrobo- 
rative evidence,  even  if  the  indictment  had  only  con- 
tained the  first  allegation  as  to  the  prisoner's  denial 
of  his  having  been  in  Kibhaw's  house  on  the  day  in 
question. 

On  the  remaining  point  I  had  at  one  time  some 
doubt ;  but  a  consideration  of  the  case  and  of  the 
questions  submitted  to  us  has  removed  it.  I  am 
clearly  of  opinion  that  it  was  immaterial  that  the 
summons  was  not  preceded  by  an  information;  but 
my  doubt  was,  whether  the  indictment  did  not  allege 
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1865.  the  existence  of  a  summons,  a  fact  which  does  not  ' 
Sbaw's  appear  to  have  been  proved  at  the  trial.  That  point, 
however,  does  not  arise,  for  it  was  not  taken  at  the 
trial,  when  perhaps  the  summons  might  have  been  put 
in,  and  there  is  no  question  upon  it  submitted  to  us. 
I  am  therefore  of  opinion  that  the  conviction  mujst  be 
affirmed. 

Blackbukn  J. — I  am  of  the  same  opinion.  The 
only  substantial  ground  of  objection  is,  that  there  was 
no  jurisdiction  to  try  Kihhaw  by  reason  of  the  want 
of  an  information  before  the  summons  was  issued.  I 
am  of  opinion,  however,  that  no  information  was 
required.  It  is  material  to  know  what  the  charge  is; 
and  sometimes  for  that  purpose  a  summons  or  other 
writing  may  be  required;  but  no  antecedent  informa- 
tion is  necessary.  In  the  absence  of  one  the  party  to 
be  tried  may,  if  he  pleases,  ask  for  an  adjournment. 
But,  if  he  does  not  do  so,  the  adjudication  is  good; 
and  witnesses  who  commit  perjury  upon  the  hearing 
are  punishable. 

Mellob  J.— I  am  of  the  same  opinion.  I  share  in 
my  Brother  ChannelVs  doubt,  and  should  have  liked 
more  time  for  consideration,  if  it  had  been  necessary 
to  determine  that  point.  As  to  the  other  points  I 
agree  with  the  rest  of  the  Court. 

Montague  Smith  J. — I  agree  that  no  information 
or  summons  is  necessary,  when  the  party  appears 
voluntarily.  It  may  be  that,  when  there  is  an  infor- 
mation, it  ought  to  be  produced  as  the  best  evidence 
of  the  charge.  Here,  however,  that  is  not  the  case ; 
and  the  objection  as  to  the  non-production  of  the 
summons  was  not  taken  at  the  trial.  As  to  the  other 
points  I  agree  with  the  rest  of  the  Court  that  the 
conviction  must  be  affirmed. 

Conviction  affirmed. 
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REGINA  V.  BERNARD  EDWARJD  MULLANY.       1865- 


Thb  following  case  was  stated  by  Martin  B.  ^®  prisoner 

In  the  beginning  of  1864,  a  person  called  Robinson  the  County 
sued,  in  the  County  Court  held  at  J5«VmfnyAam,a  person  debCundep 
named  in  the  proceedings  "J?^rnardjK(it£;arrf3/ti/Zany''  the  name  of 
for  a  debt  of  8/.  13^.  6^.     The  suit  went  to  issue,  and  Edward Mvi- 
came  on  to  be  tried  on  the  2nd  of  February^  1864.  judfgecSe 
The  plaintiff  was  called,  and  gave  evidence  in  support  *?  *^«  «>"- 

r  I.-  mt       -I   i.    \  11    1  1  .      elusion  that 

ot  his  case.     The  defendant  was  called  and  sworn  m  the  debt  was 
the  usual  way,  and  gave  evidence;  and  the  Judge  fo^'fi^dhi^i 
came  to  the  conclusion  that  the  debt  was  due  and  the  ^'^'^^^^^f^ 
plaintiff  entitled  to  recover;  and  a  discussion  was  asked  the 
taking  place  as  to  the  times  at  which  instalments  of  ST^I^naM! 
payment  were  to  be  made.    The  Judge  then  asked  The  prisoner 
the   defendant    what   was    his    name.     He    replied,  ^^^   to 
''Edward:'     The  plaintiff's  attorney  then  asked  him,  3;'^^t|™j;iS:, 
was  it   ''Edward^'  only.     The  defendant  answered,  attorney, the 
"Yes;''  and  the  plaintiff's  attorney  then  asked  him  Sled^thlthis 
whether  it  was  not  "  Bernard:'    The  defendant  an-  Tb^Z^"* 
swered,  "  Not  Bernard.    Only  Edward:'  Application  and  said  that 
was  then  made  for  leave  to  amend;  but  it  was  refused;  u'^^J^«" 
and  the  Judge  struck  out  the  cause.  ^°^J*   ^* 

^^^  «iudge  re- 

At  the  last  Warmck  Assizes,  the  defendant  was  fused  leave 
indicted  before  me  for  peijury  in  answering  the  above  Jhe^piaint, 
questions;  and   evidence  was    given    which    clearly 'an^?t"'"ck 
proved  that  he  had  wilfully  and  corruptly  sworn  The  prisoner 
falsely  in  the  above  answers;  that  he  was  christened  foJ'^^JJ^ 
Bernard  only,  and  so  called  up  to  his  manhood,  when  and  it  was 
he  left  Ireland.    No  evidence  was  given  as  to  how  he  his  real  name 

was  "  Ber- 
mtrd,''  but 
that  he  had  latteriy  been  known  by  the  name  of"  Bernard  Edtoard.**    Held^  that,  the 
Judge  havinff  acted  upon  them,  these  statements  were  sufficiently  material  to  sustain 
a  conviction  tor  perjury. 
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1865. 
Gflfe. 


came  to  take  the  name  of  Edward;  but  he  had  told 
the  plaintiff  that  his  name  was  Bernard  Edward;  and 
this  was  the  name  inserted  in  the  Birmingham  Direc- 
tory^ he  being  a  tradesman  there.  The  jury  found 
him  GuUty;  but,  at  the  request  of  the  counsel  for  the 
prisoner,  I  desire  the  opinion  of  the  Court  upon  the 
following  question : —  * 

Whether  the  wilful  and  corrupt  false  swearing  by 
the  prisoner  in  giving  the  answers  as  above,  under 
the  circumstances  and  at  the  time  above  stated,  was 
indictable  as  peijury. 


This  case  was  argued,  on  the  6th  of  May^  1865, 
before  Erlb  C.  J.,  Chankell  B.,  Blackbubn  J., 
Mellob  J.  and  MoNTii^GUE  SmxH  J. 

No  counsel  appeared  for  the  prisoner. 

Gibbons^  for  the  Crown. — The  conviction  is  sustain- 
able. The  peijury  was  committed  in  answer  to  a 
question  put  to  the  prisoner  by  the  Judge,  when  con- 
sidering the  form  of  his  judgment,  and  while  the 
proceedings  were  still  pending.  On  the  Mae  answer 
which  the  prisoner  gave  the  Judge  acted.  The  mate- 
riality of  a  statement  made  by  a  witness  must  depend 
on  whether  the  Judge  acts  on  it  or  not. 

Blackburn  J. — Can  peijury  be  assigned  on  a 
statement  that  is  perfectly  immaterial,  because  a 
Judge  chooses  to  act  upon  it  ? 

Eblb  C.  J.  referred  to  the  case  of  Regina  v^Gih- 
ban  (a). 

Gibbons. — That  case  shews  that  evidence,  when 
once  admitted,  may  become  the  foundation  of  an 
assignment  of  perjury,  though  such  evidence  was 
legally  inadmissible.  Here  the  evidence  was  to  some 
extent  material  to  shew  whether  an  amendment  in 
the  defendant's  name  in  the  summons  was  necessary 

(a)  Ante,  p.  109. 
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or  not.  The  Judge  had  a  discretion  as  to  amending:  1865, 
9  &  10  Vict.  c.  95,  s.  59,  and  County  Court  Practice  Mumjint's 
Rules,  r.  95.  Instead  of  doing  so,  he  struck  out  the 
cause.  Whether  he  was  right  or  wrong  in  so  doing 
cannot  affect  the  prisoner's  guilt  in  making  a  false 
statement.  In  Regina  v.  PhUlpotts  (a)  Lord  Campbell 
says,  "  It  has  been  said  that,  if  the  Judge  were  wrong 
in  admitting  the  document  in  evidence,  the  defendant 
could  not  be  convicted,  making  the  offence  of  peijury 
to  depend  upon  whether  a  Judge  were  right  or  wrong 
in  his  direction  on  a  question  of  law,  and  upon  the 
decision  of  some  nice  point  in  a  bill  of  exceptions 
which  might  ultimately  go  to  the  House  of  Lords* 
We  are  all  of  opinion,  as  the  evidence  was  given  in  a 
judicial  proceeding  with  the  view  to  the  reception  in 
evidence  of  a  document  which  was  material,  and  as 
that  evidence  was  false,  that  all  the  ingredients  neces- 
sary to  constitute  the  crime  of  perjury  are  present." 
The  present  case  falls  within  the  rule  so  laid  down, 
for  the  prisoner  in  a  judicial  proceeding  swore  what 
was  false  to  induce  the  Judge  to  come  to  a  decision. 

Eblb  C.  J. — The  question  in  this  case  is,  whether 
peijury  can  be  assigned  and  the  conviction  sustained. 
The  perjury  alleged  is,  that  the  prisoner,  when  de- 
fendant in  a  County  Court,  swore,  in  answer  to  a 
question  from  the  Judge,  that  his  name  was  not 
''Bernard;'  but  ''Edward''  only.  The  jury  have 
found  that  this  statement  was  made  wilfully  and 
corruptly  and  for  the  purpose  of  deceiving  the 
tribunal  before  which  it  was  made.  The  objection 
taken  on  the  part  of  the  defendant  was,  that  the 
inquiry  as  to  what  was  really  his  name  was  wholly 
irtlmaterial.  We  are  all  of  opinion  that  that  objection 
cannot  be  sustained.     The  question  was  put  in  the 

(a)  2  Den.  C.  C.  309 ;  S.  C.  21  L.  J.  M.  C.  20. 
VOL.  I.  U  U  L.  &  C. 
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1866.  course  of  a  judicial  inquiry,  and  was  so  put  by  the 
Mullant's  Judge  while  in  the  course  of  forming  his  judgment 
^^'  on  the  case  and  for  his  own  guidance  in  forming  such 
judgment.  The  prisoner  thereupon  swore  that  which 
was  false.  He  swore  it  in  a  judicial  proceeding  for  the 
purpose  of  affecting  the  decision ;  and  the  statement 
he  made  was  material,  because,  on  the  strength  of  it, 
the  County  Court  Judge  altered  his  judgment  for  the 
plaintiff  into  one  for  the  defendant.  The  case,  there^ 
fore,  clearly  comes  within  the  rule  laid  down  in 
Regina  v.  Phillpotts  {a)  and  Regina  v.  Gibbon  {b). 
When  the  question  arises,  whether  false  swearing  in  a 
judicial  proceeding,  with  intent  to  mislead,  is  to  be 
free  from  punishment  because  it  is  wholly  irrelevant 
and  immaterial  to  the  issue  that  is  being  tried,  that 
will  be  a  question  for  the  fifteen  Judges  to  decide  (c), 
though,  for  my  own  part,  I  should  be  inclined  to  hold 
that  any  false  swearing  in  a  judicial  proceeding  with 
intent  to  mislead,  whether  material  or  not,  would 
amount  to  the  crime  of  perjury.  That,  however,  will 
be  a  question  of  importance  when  it  does  arise.  The 
present  case  is  clearly  governed  by  the  cases  referred 
to. 

The  other  learned  Judges  concurred. 

Convictioo  affirmed. 

(a)  2  Den.  C.  C.  302.  J.  in  Begim  y.  Phillpotts,  2  Den.  C. 

(ft)  Ante,  p.  109.  C.  306. 

(e)  See  the  observations  otMauU 


'^ 
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EEGINA  V.  MORRIS  LEVI.  1865. 


The  following  case  was  reserved  by  Maetin  B.         The  283rd 
On  the  4th  of  Marchj  1865,  Morris  Levi  was  tried  the  Bank- 
and  convicted  before  me,  at  Wartvick^  on  an  indict-  ^849^(12  &' 
ment  which  charged  that  he  became  and  was  adjudi-  13  Vwt. 
cated  a  bankrupt  on  the  12th  day  of  November,  1864,  plies  to  crU 
at  Birmingham^  in  the  Court  of  Bankruptcy  for  the  ™2f^^^ 
Birmingham  district;   and  that,   within  sixty  days  cmi cases, 
next  before  the  said  adjudication,  he  committed  a  person  has 
misdemeanour  under  the  third  clause  of  the  221st  ^^^1,^^. 
section  of  the  Bankruptcy  Act  of  1861  (24  &  25  Vict  mpt,  and 

-^-v  ^    -^  ^  has  not  taken 

C.  lo4r;.  steps  to 

Upon  the  trial  the  proceedings  in  bankruptcy  were  ^JP^^^' 
given  in   evidence,  from  which  the  following  facts  theadjudi- 

j  cation  within 

appeared.  the  time 

On  the  7th  of  November,  1864,  John  Painter,  a  JgJJ^i^^^J^ 
creditor  to  the  amount  of  more  than  50/.,  presented  the  Qaxeu^' 
a  petition  for  adjudication  of  bankruptcy  against  Levi,  eTwLcTo? 
which  was  duly  filed.  ^^  bank- 

mptcy  as 

On  the  10th  of  November,  1864,  an  order  was  made  against  him 
by  the  Court  of  Bankruptcy  in  the  following  words : —  ]|^°ion^«w 

The  Bankruptcy  Act,  1861.  amisde- 

In   the  Court   of  Bankruptcy  for  the  Birmingham  under  the 

HiRtpiot  bankrnptcy 

^*^^^^^^-  Acts;  and. 

In  the  matter  of  Morris  Levi,  of  Edgbaston  Street,  even  if  the 
Birmingham,  in  the  county  of  Wanoick,  clothier,  S^bimk- 
against  whom    a    petition   for  adjudication    of  '^^^^^^ 
bankruptcy  hath  been  filed   this   10th  day  of  dcnce,he 

November,  1864.  advantage 

Upon  the  application  of  Mr.  Hodgson,  solicitor,  in  ^[^^^J^  ^^l^ 
the  matter  of  this  petition,  and  upon   reading  his  may  appear 
affidavit  filed  herewith,  I  do  extend   the  time  for  f^^ofOiem. 

uu  2 
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1866.  opening  the  said  petition  until  Saturday  next,  the 
Leti*s  12th  day  of  November  instant,  at  twelve  o'clock  at 
^«-       noon. 

G.  W.  Sanders^ 

Commissioner. 
On   the   12th  of  November^    1864,  at  about  one 
o'clock  in  the  afternoon,  another  order  was  made  by 
the  Birmingham  Court  of  Bankruptcy  in  the  following 
words : — 

The  Bankruptcy  Act,  1861. 
In  the   Court  of  Bankruptcy  for  the  Birmingham 
district. 
In  the  matter  of  Morris  Levi,  of  Edgba^ton  Street^ 
Birmingham^  in  the  county  of  Warwick^  clothier, 
against   whom    a   petition    for   adjudication   of 
bankruptcy  has  been  filed  on  the  7th  day  of 
November^  1864. 
The  12th  day  of  November^  1864. 

The  petitioner,  John  Painter^  not  having  proceeded 
to  obtain  adjudication  of  bankruptcy  within  the  three 
days  after  the  filing  the  petition,  nor  within  such 
extended  time  as  was  granted  for  the  purpose  by 
order  of  the  Court,  dated  the  10th  day  of  November 
instant:  It  is  hereby  ordered,  upon  the  application 
of  Mr.  Herbert  Wright^  on  behalf  of  James  Murray^ 
John  Hardy  and  John  Kershaw^  creditors  to  the 
amount  required  to  constitute  a  petitioning  creditor, 
that  the  said  James  Murray^  John  Hardy  and  John 
Kershaw  be  at  liberty  to  proceed  to  obtain  adjudi- 
cation of  bankruptcy  against  the  said  Morris  Levi. 

G.  W.  Sanders, 

Commissioner. 
On  the  same  day  Morris  Levi  was  adjudicated  a 
bankrupt  in  the  following  words : 

The  Bankruptcy  Act,  1861. 
Ip  the   Court  of  Bankruptcy  for  the  Birmingham 
district. 
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The  12th  day  of  November,  1864.  1866. 

In  the  matter  of  Morris  Levi,  of  Edghaston  Street^       Levies 
Birmingham,  clothier,  against  whom  a  petition 
for  adjudication  of  bankruptcy  was  filed  on  the 
7th  day  of  November,  1864. 
Before  Mr.  Commissioner  Sanders. 

I,  the  said  Commissioner,  upon  good  proof  upon 
oath  before  me  this  day  taken,  do  find  that  the  said 
Morris  Levi  became  bankrupt  within  the  true  intent 
and  meaning  of  the  law  of  bankruptcy  before  the  day 
of  the  date  of  the  filing  of  the  said  petition  against 
him;  and  I  do  therefore  declare  and  adjudge  him 
bankrupt  accordingly. 

(t.  W.  Sanders, 

Commissioner. 

The  alleged  bankrupt  was  within  the  United  King- 
dom at  the  date  of  the  adjudication,  and  has  not 
taken  any  step  or  proceeding  to  dispute  or  annul  it. 

The  London  Gazette  of  the  16th  of  November,  1864, 
was  duly  proved  and  put  in  evidence,  and  contains 
the  advertisement  of  the  adjudication. 

Upon  this  it  was  contended  for  the  defendant  that 
the  adjudication  of  bankruptcy  was  invalid,  on  the 
ground  that  the  proceedings  must  have  been  taken 
either  under  the  101st  section  of  the  Bankruptcy  Act 
of  1849  or  under  the  96th  section  of  the  Bankruptcy 
Act  of  1861 ;  that  the  101st  section  of  the  Bankruptcy 
Act  of  1849  was  inconsistent  with  the  96th  section 
of  the  Bankruptcy  Act  of  1861,  and  was  therefore 
repealed  by  the  230th  section  of  the  Bankruptcy  Act 
of  1861;  and  that,  under  the  96th  section  of  the 
Bankruptcy  Act  of  1861,  a  new  petition  ought  to 
have  been  presented  by  James  Murray,  John  Hardy 
and  John  Kershaw.  It  was  also  contended  that  the 
adjudication  was  void,  because  it  did  not  appear  from 
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1865,  the  proceedings  upon  what  petition  the  Commissioner 
o!!i*      proceeded  to  adjudication. 

I  reserved  these  points  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved. 

The  act  of  bankruptcy  on  which  the  adjudication 
was  made,  and  the  only  one  proved  at  the  trial  before 
me,  was  an  assignment  by  Morris  Levi  made  in  the 
form  given  in  Schedule  D.  to  the  Bankruptcy  Act  of 
1861.  The  deed  was  dated  November  5th,  1864.  It 
was  stamped  on  the  9th  of  December ^  1864,  and  regis- 
tered on  the  10th  of  December,  1864.  It  further 
appeared  that  on  the  10th  day  of  December,  1864,  an 
order  was  made  in  the  following  words: — "The 
Bankruptcy  Act,  1861.  In  the  Court  of  Bankruptcy, 
Basin ff hall  Street,  London.  The  10th  day  oi  December, 
1864.  In  the  matter  of  a  trust  deed  executed  by 
Morris  Levi  of  Birmingham,  in  the  county  of  War- 
wick,  clothier,  bearing  date  the  5th  day  of  November, 
1864,  and  made  between  the  said  Morris  Levi  of  the 
one  part  and  Henry  Howell,  of  Birmingham  aforesaid, 
accountant,  of  the  other  part.  Before  Mr.  Registrar 
Winshw,  acting  for  Mr.  Commissioner  Fonblanque. 
Upon  the  application  of  Mr.  Burton,  solicitor  for  the 
assignees  of  the  estate  and  effects  of  the  said  Monis 
Levi,  it  is  ordered  that  the  time  for  registration  of 
the  deed  be  extended  to  the  17th  day  of  December 
instant,  so  that  the  same  may  be  receivable  in  evi- 
dence under  the  194th  section  of  the  Bankruptcy  Act, 
1861;  but  the  order  is  in  no  way  to  interfere  with 
the  fourth  condition  of  the  192nd  section  of  the  said 
Act.  T.  E.  Winslow,  acting  Commissioner,  (l.  s.) 
Filed,  10th  of  December,  1864." 

No  evidence  was  given  as  to  Mr.  Winslow's  autho- 
rity to  make  this  order. 

Upon  this  it  was  objected  that,  under  sect.  192, 
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clause  4,  and  sects.  193  and  194  of  the  Bankruptcy       1865. 
Act  of  1861,  the  deed  was  invalid,  and  that  it  ought       lbti's 
not  to  have  been  received  as  evidence  of  an  act  of       ^*^' 
bankruptcy  before  the  Birmingham  Court  of  Bank- 
ruptcy; and  that  therefore  the  adjudication  founded 
on  it  was  void.     It  was  also  objected  that  under  the 
same  sections  the  deed   could  not  be  received  in 
evidence  before  me. 

It  was  further  objected  that,  as  the  conditions  of 
sect.  192,  clause  4,  of  the  Bankruptcy  Act  of  1861 
had  not  been  fulfilled,  it  was  not  competent  to  the 
Court  in  London  to  extend  the  time  for  its  regis- 
tration. It  was  also  objected  that  evidence  ought  to 
have  appeared  on  the  face  of  Mr,  Winslow^s  order, 
or  to  have  been  given,  of  Mr.  Winslow*s  authority  to 
act  upon  the  occasion  under  the  provisions  of  the 
27th.8ection  of  the  Bankruptcy  Act  of  1849. 

I  admitted  the  deed  in  evidence,  and  reserved  these 
points  for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  upon  the  following  questions : — 

1st.  Whether  the  alleged  bankrupt  was  precluded 
under  the  circumstances  from  raising  any  objection 
to  the  validity  of  the  adjudication;  and,  if  not, 

2nd.  Whether,  in  order  to  authorize  a  legal  adju- 
dication of  bankruptcy,  a  new  petition  ought  to  have 
been  presented  by  James  Murray^  John  Hardy  and 
John  Kershaw. 

3rd.  Whether  the  adjudication  is  void  by  reason  of 
its  not  appearing  upon  the  proceedings  on  whose 
application  the  Commissioner  proceeded  to  adju- 
dication. 

4th.  Whether  the  deed  of  the  5th  of  November, 
1864,  was  admissible  in  evidence  at  all;  and,  if  so, 
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1866.       whether,  upon  any  of  the  grounds  stated  in  the  case, 

Levi's      there  was  any  irregularity  or  defect  in  it,  or  in  the 

**•       manner  in  which  it  had  been  dealt  with,  or  in  any 

proceedings  taken  upon  it,  which  prevented  its  being 

made  use  of  at  the  trial  as  evidence  of  a  good  and 

available  act  of  bankruptcy. 

This  case  was  argued,  on  the  6th  of  May^  1865, 
before  Erlb  C.  J-,  Channell  B.,  Blackbubn  J., 
Mellor  J.  and  Montague  Smith  J. 

Fitzjamea  Stephen^  for  the  prisoner. — The  233rd 
section  of  The  Bankruptcy  Act,  1849,  does  not  apply 
to  criminal  proceedings.  That  section  is  as  follows : 
*'  If  the  bankrupt  shall  not  (if  he  were  within  the 
United  Kingdom  at  the  date  of  the  adjudication) 
within  twenty-one  days  after  the  advertisement  of  the 

bankruptcy  in  the  London  Gazette .have 

commenced  an  action,  suit,  or  other  proceeding  to 
dispute  or  annul  the  fiat,  or  the  petitipn  for  adjudica- 
tion,  and  shall  not  have  prosecuted  the  same  with 
due  diligence  and  with  effect,  the  Gazette  containing 
such  advertisement  shall  be  conclusive  evidence  in  all 
cases  as  against  such  bankrupt,  and  in  all  actions  at 
law  or  suits  in  equity  brought  by  the  assignees  for 
any  debt  or  demand  for  which  such  bankrupt  might 
have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adjudged 
bankrupt  became  a  bankrupt  before  the  date  and 
suing  forth  of  such  fiat,  or  before  the  date  and  filing 
of  the  petition  for  adjudication,  and  that  such  fiat  was 
sued  forth,  or  such  petition  filed,  on  the  day  on  which 
the  same  is  stated  in  the  Gazette  to  bear  date."  Even 
if  that  section  applies  to  criminal  cases,  the  bankruptcy 
proceedings  having  been  put  in  evidence,  the  prisoner 
is  entitled  to  take  advantage  of  any  irregularity  which 
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may  appear  on  the  face  of  them.    The  only  two  cases      isqq. 
on  the  point  are  contradictory.    In  Begina  v.  HiUon  (a)       j^^^,^ 
Pollock  C.  B.  and  Cresswell  J.  decided  that  the  5       Case. 
&  6  Vict.  c.  122,  8.  24,  applied  to  criminal  cases.    The 
5  &  6  Vict  c.  122,  8.  24,  was  re-enacted  by  the  233rd 
section  of  the  Bankruptcy  Act,  1849;  but  Mabtin  B. 
held,  in  Regina  v.  Marks  Lyons  (6),  that  the  latter 
section  did  not  apply  to  criminal  cases. 

Blackburn  J. — Hilton* s  Case  was  not  referred  to  in 
Regina  v.  Marks  Lyons,  If  it  had  been  referred  to, 
the  decision  in  that  case  would  probably  have  been 
different.  As  the  Act  of  1849  is  subsequent  to  Hilton^s 
CasSy  and  re-enacts  the  24th  section  of  the  6  &  6  Vict, 
c.  122,  it  must  be  taken  that  the  Legislature  intended 
to  confirm  that  case. 

Field  Q.  C.  (  Wills  with  him)  appeared  in  support  of 
the  prosecution,  but  was  not  called  upon  to  argue. 

Erle  C.  J. — We  are  all  of  us  of  opinion  that  the 
words  of  the  statute,  "  shall  be  conclusive  evidence  in 
all  cases  as  against  the  bankrupt,''  mean  all  cases  civil 
and  criminal,  as  far  as  the  bankrupt  is  concerned. 

Channell  B, — The  Gazette  is  made  conclusive  evi- 
dence in  all  cases  in  which  the  bankrupt  has  not 
appealed. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 

(a)  2  Cox  Crim.  Cas.  318.  (b)  9  Cox  Crim.  Cas.  299. 
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1865. 


REGINA  V.  GEORGE  ROBINSON. 


The  following  case  was  stated  by  the  Common 
Serjeant  for  the  city  of  London. 

The  prisoner  was  indicted  under  the  24  &  25  Vict, 
c.  99,^-  13  (a). 

Central  Criminal  Court  (to  wit).— -The  jurors  for 
our  lady  the  Queen  upon  their  oath  present  that 
George  Robinson  on  the  thirteenth  day  of  March  m 
the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-five  in  the  county  of  Middlesex  and  within 
the  jurisdiction  of  the  said  Court  one  medal  resembling 
in  size  figure  and  colour  one  of  the  Queen's  current 
gdld  coins  called  a  half-sovereign  the  same  medal  then 
being  of  less  value  than  one  of  the  Queen's  said  current 
gold  coins  called  a  half-sovereign  unlawfully  unjustly 
and  with  intent  to  defraud  did  utter  and  put  off  to 
one  Mary  Piper  as  and  for  one  of  the  Queen's  said 
TOimdandnot  ^^^^reut  gold  coins  Called  a  half-sovereign  against  the 

Suare ;  and    statute  &C. 
at  on  the 
obverse  side 

there  was  a  stamp  of  the  head  of  the  Queen  similar  to  that  on  a  half-soyereign,  but 
with  a  different  legend  encircling  it.  There  was  no  evidence  of  the  impression  on  the 
reverse  side  of  the  medal. 

Heidi  ^&t  there  was  sufficient  evidence  that  the  medal  resembled  a  half-sovereign 
in  size,  figure  and  colour  to  sustain  the  conviction. 


The  prisoner 
wa0  indicted, 
under  the 
24  &  25  Vid. 
c.  99,  «.  13, 
for  uttering 
a  medal  re- 
sembling a 
half-sove- 
reign in  size, 
fij^ure  and 
colour,  but 
of  less  value 
than  a  half- 
sovereign. 
The  evi- 
dence  was 
that  the 
medal  was 
of  the  same 
diameter  as 
a  half-sove- 
reign, and 
similar  to  it 
in  colour ; 
that  the 


(a)  That  section  is  as  follows: 
—"Whosoever  shall,  with  intent 
to  defraud,  tender,  utter,  or  put 
oif  as  or  for  any  of  the  Queen's 
current  gold  or  silver  coin,  any 
coin  not  being  such  current  gold 
or  silver  coin,  or  any  medal  or 
piece  of  metal  or  mixed  metals 
resembling  in  size,  figure  and 
colour  the  current  coin  as  or  for 


which  the  same  shall  be  so  ten- 
dered, uttered,  or  put  ofiT,  such 
coin,  medal,  or  piece  of  metal  or 
mixed  metals  so  tendered,  uttered, 
or  put  off  being  of  less  value  than 
the  current  coin  as  or  for  which 
the  same  shall  be  so  tendered, 
uttered,  or  put  off,  shall  be  guiltj 
of  a  misdemeanor,"  &c. 
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2Qd  count.  -  That  the  said  George  Bohinson  after-       1866. 
wards  to  wit  on  the  thirteenth  day  of  March  in  the    bobinsoii's 
year  of  our  Lord  one  thousand  eight  hundred  and       ^^^' 
sixty-five  in  Middlesex  and  within  the  jurisdiction  of 
the  said  Ck>urt  one  piece  of  mixed  metals  resembling 
in  size  figure  and  colour  one  of  the  Queen's  current 
gold  coins  called  a  half-sovereign  the  same  piece  of 
mixed  metals  then  being  of  less  value  than  one  of  the 
Queen^s  said  gold  current  coins  called  a  half-sovereign 
unlawfully  unjustly  and  with  intent  to  defraud  did 
utter  and  put  off  to  the  said  Mary  Piper  as  and  for 
one   of  the  said    Queen's  said    current  gold  coins 
called  a  half-sovereign. 

3rd  count.  That  the  said  George  Rohinson  after- 
wards to  wit  on  the  thirteenth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-five  in  Middlesex  and  within  the  jurisdiction  of 
the  said  Court  did  with  intent  to  defraud  utter  and 
put  off  to  the  said  Mary  Piper  as  and  for  one  of  the 
Queen's  current  gold  coins  called  a  half-sovereign  one 
coin  not  being  such  current  gold  coin  called  a  half- 
sovereign  but  resembling  in  size  figure  and  colour  one 
of  the  Queen's  said  current  gold  coins  called  a  half- 
sovereign  the  same  coin  so  uttered  and  put  off  then 
being  of  less  value  than  one  of  the  said  Queen's  said 
current  gold  coins  called  a  half-sovereign. 

After  proof  of  the  uttering  by  the  prisoner  of  the 
medal,  Mr.  Webster^  the  inspector  of  coin  to  her 
Majesty's  Mint,  was  called,  and  his  evidence  was  as 
follows : — ^  This  (the  medal  which  was  uttered)  is  a 
medal  made  of  metal,  the  same  diameter  as  a  half- 
sovereign — somewhat  similar  in  colour.  On  the  ob- 
verse, there  is  the  head  of  the  Queen  similar  to  that 
on  a  half-sovereign.  The  legend  is  entirely  different 
from  that  on  a  half-sovereign,  being  *  Victoria^  Queen 
of  Great  Britain^'  instead  of  ^Victoria^  Dei  Gratia/ 
The  medal  is  guerled;  but  the  guerling  is  round  and 
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1865.      not  square."    At  this  point  in  his  evidence  the  witness 

robihsor's   accidentally  dropped  the  medal ;  and  it  rolled  on  to  the 

^•*®-       floor.     Strict  search  was  made  for  it  by  the  witness 

assisted  by  the  ushers  for  more  than  half  an  hour;  but 

it  could  not  be  found. 

The  witness  then  added,  "  The  medal  is  of  less  value 
than  a  half-sovereign."  It  had  been  proved  by  a 
former  witness  that  the  prisoner  placed  the  medal  in 
her  hand,  when  he  uttered  it,  with  the  obverse  side 
uppermost.  The  medal  was  not  shewn  to  the  jury. 
Mr.  Webster  was  about  to  give  a  description  of  the 
reverse  of  the  medal  from  memory  after  it  was  lost ; 
but  this  evidence  was  objected  to  by  the  prisoner's 
counsel;  and  counsel  for  the  Crown  declined  to  press  it. 

For  the  prisoner  it  was  objected  that  the  word 
"  figure"  in  the  indictment  meant  the  impression  on 
the  medal,  and  that  such  impression  must  be  similar  to 
the  impression  on  the  genuine  coin  for  which  it  was 
uttered ;  and  that  there  was,  under  the  circumstances 
stated,  no  evidence  to  go  to  the  jury  that  the  medal 
resembled  in  size,  figure  and  colour  a  half-sovereign. 

For  the  Crown  it  was  contended  that  "figure" 
meant  the  general  shape  and  outline  of  the  medal, 
not  the  impression  upon  it,  and  that  there  was  evi- 
dence for  the  jury.  I  thought  it  should  be  left  to  the 
jury ;  and  the  prisoner  was  found  Guilty,  and  remains 
in  custody. 

The  questions  for  the  Court  are,  first,  What  is  the 
true  meaning  of  the  word  "figure"  in  the  statute 
and  the  indictment;  and,  secondly,  whether,  under  the 
circumstances  stated,  there  was  any  evidence  for  the 
jury. 

This  case  was  argued,  on  the  6th  of  May,  1865, 
before  Erle  C.  J.,  Channell  B.,  Blackbubn  J., 
Mellor  J.  and  Montague  Smith  J. 

Francis,  for  the  prisoner.— There  was  not  sufficient 
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Case. 


evidence  to  support  the  conviction.  There  tv^s  evi-  1865. 
dence  as  to  the  size  and  colour  of  the  coin,  but  none  Robiivsoii's 
as  to  the  figure.  "Figure"  is  defined  in  Webster's 
Dictionary  to  mean  "delineation,  form  and  shape." 
The  evidence  given  at  the  trial,  that  the  diameter  of 
the  medal  was  the  same  as  that  of  a  half-sovereign, 
is  evidence  of- the  size  of  the  medal  but  not  of  its 
figure.  There  may  be  a  diameter  of  a  square  as  well 
as  of  a  circle;  and  this  medal  may  have  been  square 
in  shape  and  not  circular. 

Erle  C.  J The  medal  was  passed  off  for  a  half- 
sovereign.     It  must,  therefore,  have  been  circular. 

Crawford  appeared  on  behalf  of  the  Crown,  but 
was  not  called  upon  to  argue. 

Erle  C.  J. — We  are  all  of  opinion  that  there  was 
evidence  that  the  medal  resembled  a  half-sovereign 
in  size,  colour  and  figure. 

Conviction  confirmed. 


REGINA  V.  JANE  CHARLOTTE  SMITH. 

The    following    case    was    stated   by  Montagus  Amistresa 
Smith  J.  i.  not  crimi. 

The  prisoner  was  tried  before  me,  at  the  Spring  siWe  for  Uie 
Assizes,  1865,  at  Norwich^  for  feloniously  killing  and  Berrant, 
slaying  Martha  Turner.  -^I^Jj  ^ 

The  prisoner  kept  a  lodging  house  at  Great  Tar-  supply  her 
mouth;  and  the  deceased  was  her  domestic  servant.       fSxi  and^' 

clothing,  un- 
less the  ser- 
vant is  helpless  and  unable  to  take  care  of  herself,  or  so  under  the  dominion  and 
restraint  of  her  mistress  as  to  be  unable  to  withdraw  herself  from  her  control. 

It  is  no  objection  to  the  admissibility  of  a  dying  declaration  that  it  was  made  in 
answer  to  leading  questions. 

A  mere  seintilEi  of  evidence  not  sufficient  to  justify  a  verdict  ought  not  to  be  lefl  to 
the  jury. 
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1866.  Thet^se  on  the  part  of  the  prosecution  was  opened 

Smith's  by  the  Statement  that  the  deceased  died  in  consequence 
^^'  of  the  insufficient  food  and  unwholesome  lodging  pro- 
vided for  her  by  the  prisoner,  or  of  the  combined  effect 
of  these  things  and  of  a  course  of  ill-treatment  of  the 
deceased  by  the  prisoner  in  beating  and  otherwise  ill- 
using  her.  It  was  also  opened  that  the  deceased  was 
a  person  of  weak  mind,  and  had  been  brought  by  the 
acts  and  threats  of  the  prisoner  under  her  dominion 
and  control. 

It  appeared  in  evidence  that  the  deceased,  Martha 
Turnery  entered  the  prisoner's  service  in  September^ 
1863,  remained  in  it  until  on  or  about  the  21st  of 
February^  1865,  and  died  on  the  27th  of  the  same 
month. 

The  deceased  was  the  daughter  of  a  widow  too  poor 
to  maintain  her.  She  had  already  been  in  domestic 
service,  but  had  for  some  time  prior  to  her  entering 
the  prisoner's  service  been  an  inmate  of  the  workhouse 
of  the  Blojidd  Union,  and  had  left  it  to  go  to  the 
prisoner's. 

In  September^  1863,  when  she  entered  the  prisoner's 
service,  she  was  twenty-three  years  old.  She  was 
then  described  to  be  "a  big,  strong  girL"  She  was 
described  by  some  of  the  witnesses  as  a  person  of  weak 
mind;  by  others  as  of  very  weak  mind.  She  appeared 
from  the  evidence  to  be  of  a  low  order  of  intellect. 
There  was  evidence  that  the  deceased  was  subjected 
to  great  privations  and  ill-treatment  by  the  prisoner; 
she  was  insufficiently  fed  and  badly  lodged;  she  was 
beaten  and  otherwise  ill-used.  The  prisoner  also  used 
threats  of  viEirious  kinds  to  intimidate  her.  She  became 
thin,  weak  and  ill  in  the  prisoner's  service,  and 
towards  the  end  of  the  service  very  thin,  weak  and 
ill;  and,  according  to  the  medical  witness,  she  died 
from  disease  of  the  lungs    produced   by  want    of 
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nourishment,  to  which  damp  and  unwholesome  lodg-       jges. 
ing  at  night  might  have  conduced.  Sujtb!b 

It  became  a  question  on  the  evidence  whether,  Case, 
towards  the  end  of  the  service,  the  deceased  was 
reduced  to  and  was  in  such  a  state  of  body  and  mind 
as  to  be  helpless  and  unable  to  take  care  of  herself, 
and  was  under  the  dominion  and  restraint  of  her 
mistress,  and  unable  to  withdraw  herself  from  her 
control.  I  held  there  was  evidence  to  go  to  the  jury 
on  these  points. 

When  the  deceased  first  went  into  the  prisoner's 
service,  the  prisoner  was  living  in  Brandon  Terrace. 
At  Michaelmas^  1864,  she  removed  to  a  house  in 
Marine  Terrace. 

There  were  usually  lodgers  and  their  servants  in 
the  prisoner's  house;  and  the  deceased  occasionally 
went  out  of  doors  on  errands  and  on  other  occasions. 

The  evidence  of  the  witnesses  relating  to  the  conduct 
of  the  prisoner  to  the  deceased  extends  from  the 
summer  of  1864  to  February^  1865. 

The  prisoner's  counsel  having  objected  that  there 
was  no  evidence  to  go  to  the  jury  to  sustain  the 
indictment,  and  the  case  being  peculiar  in  its  circum« 
stances,  I  have  thought  it  right  to  annex  a  copy  of 
the  evidence  as  it  was  given  (a). 

The  evidence  of  the  first  two  witnesses  relates  to 
the  dying  declarations  of  the  deceased.  The  prisoner's 
counsel  objected  to  the  admissibility  of  the  evidence 
of  these  dying  statements  of  the  deceased,  proved  by 
Mr.  Jary^  on  account  of  the  manner  in  which  they 
were  taken.  I  received  the  evidence,  and  stated  that 
the  manner  of  taking  the  statements  of  the  deceased 
by  Mr.  Jary  might  properly  be  considered  by  the 
jury  in  estimating  the  efi^ect  of  the  evidence. 

The  prisoner's  counsel  further  objected  that,  having 

(a)  See/x>«<,  p.  611. 
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1866.  regard  to  the  relation  of  mistress  and  servant  which 
Smith's  existed  between  the  prisoner  and  the  deceased,  there 
was  no  evidence  to  go  to  the  jury  to  support  the  in- 
dictment ;  that  there  was  no  evidence  that  the  deceased 
was  helpless  from  bodily  sickness  or  weakness,  or  that 
she  was  under  the  physical  restraint  of  the  prisoner; 
and  he  contended  that,  if  the  deceased  were  under 
moral  restraint  or  the  fear  of  her  mistress  only,  the 
prisoner  would  not  be  criminally  responsible  for  the 
consequences  of  the  neglect  imputed  to  her. 

I  drew  the  attention  of  the  jury  to  the  distinction 
between  the  cases  of  children,  apprentices  of  tender 
years,  and  lunatics  under  the  care  of  persons  bound 
to  provide  for  their  wants,  and  the  case  of  a  mistress 
and  a  servant  of  full  age  able  to  take  care  of  herself 
and  to  withdraw  herself  from  the  service  of  her  mis- 
tress; and  I  told  them  that  in  the  latter  case  the 
mistress,  although  bound  by  contract  to  provide  food 
and  lodging  for  the  servant,  would  not  be  criminally 
responsible  on  this  indictment  for  the  consequences  of 
the  mere  breach  of  the  obligation  to  supply  proper 
food  and  lodging;  and  I  left  the  case  to  the  jury  with 
the  direction,  in  substance,  that,  if  they  were  satisfied 
upon  the  evidence  that  the  prisoner  had  culpably 
neglected  to  supply  proper  and  sufficient  food  and 
lodging  to  the  deceased  as  her  servant  during  a  time 
when  the  deceased,  being  in  the  prisoner's  service,  was 
reduced  to  and  in  such  an  enfeebled  state  of  body  and 
mind  as  to  be  helpless  and  unable  to  take  care  of 
herself,  or  was  und^r  the  dominion  and  restraint  of 
'  the  prisoner  and  unable  to  withdraw  herself  from  her 
control,  and  that  her  death  was  caused  or  accelerated 
by  such  neglect,  the  prisoner  would  be  criminally 
responsible,  and  they  might  find  her  Guilty ;  but,  if 
they  were  not  so  satisfied,  to  acquit  the  prisoner.  And 
I  told  the  jury  that,  after  the  medical  evidence,  the 
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acts  of  violence  proved  could  not  be  considered  as      1865. 
having  caused  the  death.  Smith's 

No  objection  was  made  by  the  learned  counsel  for       ^^"• 
the  prisoner  to  my  direction ;  but  I  was  asked  by  him, 
after  the  verdict,  to  reserve  for  the  opinion  of  the 
Court  the  objections  above  mentioned. 

I  beg  leave  to  ask  the  opinion  of  the  Court  of 
Criminal  Appeal  on  the  following  questions : — 

1.  Whether  the  evidence  of  Mr.  Jary  of  the  dying 
statements  of  the  deceased  was  admissible. 

2.  Whether,  with  the  evidence  of  the  dying  state- 
ments, if  admissible,  or  without  it,  if  inadmissible, 
there  was  evidence  to  support  the  indictment  which 
ought  properly  to  have  been  left  by  me  to  the  jury. 

The  jury  returned  a  verdict  of  GuiUy;  and  I  passed 
judgment  on  the  prisoner,  but  respited  the  execution 
of  it,  and  detained  the  prisoner  in  custody. 

The  following  is  a  copy  of  the  learned  Judge's  notes  of  the  evi- 
dence. 

Bichard  Ripp^  gorernor  of  BhJuM  Workhouse.]  Friday^  24th 
February^  4  p.m^  I  received  Martha  Turner, — Coyne^  overseer,  brought 
her. — She  was  taken  to  the  sick  ward. — She  had  previously  been  an 
inmate ;  she  left  workhouse  2  or  3  years  ago. — She  was  then  strong  and 
robust;  she  was  5  feet  5  inches  in  height. — I  believe  she  was  weak 
minded ;  she  looked  vacant  then. — She  was  so  bad  when  I  received  her, 
on  24th  February^  that  I  sent  at  once  for  Mr.  Kidd^  the  medical  officer. 
— The  under  part  of  the  right  wrist  was  bruised ;  there  were  several 
weals  across  the  under  part. — They  appeared  to  have  been  done  some 
time. — The  left  hand  was  swollen  to  twice  the  usual  size ;  and  two  of 
the  fingers  were  quite  black. — ^A  few  hours  aft»r  she  came  in,  she  made 
a  statement  to  me. — I  took  it  down  in  writing. — The  following  day  I 
communicated  it  to  Mr.  Jary,  the  chairman.— Mr.  Jary  went  to  the 
workhouse. — ^I  heard  Mr.  Jary  read  over  the  statement  I  had  written. — 
Mr.  Jary  asked  the  girl  if  she  knew  what  state  she  was  in. — She  said 
sUe  knew  she  was  dying. — She  appeared  to  understand  the  statement — 
An  alteration  was  made  at  Marlha  Tumer't  instance.— I  believe  she 
thought  she  was  dying. — She  died  Monday^  27th,  at  4  p.m. 

Cross-examined.]  She  made  the  statement  to  me  at  8  o*clock.— I 
wrote  it  down  between  two  and  three  hours  after  she  made  it. — ^The 
statement  was  read  over  to  her  on  Saturday  night  between  8  and  9.^ 
She  was  gradually  sinking  from  the  time  she  came  in. — ^The  statement 
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1866.         was  all  read  to  ber. — Something  was  added  in  consequence  of  a  question 

, put  to  her. — Usual  in  Union  to  return  persons  of  weak  intellect.— This 

"^cl^^  *       ^^^^  ^^  ^^^  returned  as  of  weak  intellect.— She  was  not  bad  enough  for 

that. — She  did  not  mention  she  thought  she  was  djing  until  she  said  so 

'   to  Mr.  Jary, — The  mother  was  living  in  workhouse. — She  came  in  about 

a  few  months  back. — I  cannot  say  whether  the  girl  was  in  the  house  up 

to  the  time  she  went  to  service. 

Re-examined.3  The  mother  has  been  for  some  time  in  the  house  off 
and  on. — Onlj  one  question  asked  by  Mr.  Jary  before  he  quite  read  it 
through. — I  wrote  the  statement  in  the  sick  room  from  what  she  told 
me,  and  put  questions  to  her  as  I  wrote. — I  read  it  over  the  same  night. 
— She  made  no  observation. — Afler  Mr.  Jary  read  it,  she  made  no  ob- 
servation ;  but  she  did  make  an  observation,  when  he  had  read  about  half 
way,  in  answer  to  a  question  of  Mr.  Jary. — What  she  said  was  entered. 
—An  interlineation  was  made. 

WUliam  Jary^  Chairman  of  the  Board  of  Guardians.]  Saturday^  25th, 
I  saw  Martha  Turner, — A  statement  was  put  into  my  hands.— I  first 
spoke  to  her  to  see  if  she  was  able  to  give  a  statement.— I  thought  she 
wlEis. — I  asked  her  whether  she  was  aware  of  the  state  she  was  in. — She 
said  she  felt  she  was  dying ;  %nd  she  satisfied  me  she  thought  so. — I 
sometimes  put  the  questions  from  the  statement  in  a  leading  way,  and 
sometimes  took  the  girFs  words. — I  sometimes  put  a  question  to  her ; 
and  sometimes  she  took,  as  it  were,  a  step  of  her  own. — I  put  a  question 
to  her  in  the  middle ;  it  was,  '*  Why  did  you  not  run  away  C  And  she 
made  an  answer. — W^ith  that  exception  she  made  no  alteration. — She 
appeared  to  understand  the  statement. — I  put  a  great  many  questions ; 
and  I  got  a  great  many  answers  to  those  questions. — I  think  she 
answered  eyery  question  I  put  to  her. — I  did  not  read  the  statement  in 
its  entirety  at  once ;  I  made  observations  as  I  went  on. — I  read  it  in 
substance. — T  read  every  word  of  it  with  observations. — She  said  nothing 
to  induce  me  to  reject  any  part  of  it. 

Cross-examined.]  I  read  it  over,  putting  it  partly  in  questions. — She 
was  not  asked  to  make  her  mark. — I  tried  to  get  as  much  of  her  own 
statement  as  I  could. — She  could  not  make  her  mark. — Her  hands  were 
very  bad. 

Mr.  Metcalfe  proposed  to  read  statement. 

Mr.  Btdwer  objected. — **  It  must  be  a  voluntary  statement,  and  not 
in  answer  to  leading  questions.** — I  consulted  the  Lord  Chief  Justice, 
and  then  held  that  the  evidence  of  Mr.  Jary  was  admissible  of  what  took 
place  on  the  occasion  of  his  interview  with  the  deceased. 

Mr.  Jary^  further  examined  by  prisoner*s  counsel  as  to  the  manner  of 
his  examining  the  deceased.]  I  asked  if  she  had  lived  with  Mrs.  Smiik 
(prisoner). — She  said  she  had. — I  believe  I  asked  how  long  she  lived 
there. — I  cannot  say  whether  she  said  she  was  to  have  one  shilling  a 
week  and  received  13  shillings  in  all,  or  whether  I  read  it  to  her. — As 
to  **  boots,**  &c.,  I  dont  remember  whether  she  stated  these  things 
without  my  putting  it  to  her.— I  read  to  her,  *'  I  had  no  meat,  pudding, 
or  anything  in  the  shape  of  food— only  dry  bread." — I  then  said,  **  Why 
did  you  not  run  away?** — She  said  her  mistress  locked  the  door. 
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The  witness  having  been  thus  tested,  it  was  agreed  that  the  paper        1865. 

should  be  read  as  the  substance  of  what  the  witness  would  prove  he  ; 

obtained  from  the  deceased;  but  Mr.  Bulwer  still  objected  to  the  evi-        Smith's 
dence  of  the  statements  of  the  deceased  being  admissible  at  all,  having 
regard  to  the  way  in  which  they  were  obtained. 

The  following  is  the  paper  :  ' 

"  I  have  been  living  at  service  with  Mrs.  Smith  (of  Brandon  Terrace^ 
Great  Yamwuth)^  lodging  house  keeper ;  I  have  been  in  her  service  one 
year  and  six  months.— I  was  to  have  had  Is,  per  week  for  my  services. 
—I  have  only  received  13«.,  one  pair  of  boots  and  two  caps.—My 
mistress  gave  me  only  half  a  slice  of  bread  each  day.  —I  had  no  meat, 
pudding,  or  anything  in  the  shape  of  food— only  dry  bread.— I  tried  to 
get  away ;  but  my  mistress  locked  the  door. — I  have  been  sleeping  in  a 
damp  cellar  with  only  a  coverlid  to  cover  me  and  no  bed ;  I  slept  ou  the 
bricks. — My  mistress,  during  my  illness,  only  visited  me  once  a  day ; 
and  that  was  for  the  purpose  of  giving  me  my  day's  bread.— I  got  the 
water  I  had  from  a  tap  in  the  cellar  with  a  mug  for  that  purpose. — I 
was  two  weeks  lying  on  the  damp  bricks,  and  saw  no  one  but  my 
mistress. — My  mistress  wanted  me  to  work,  and  I  could  not ;  she  has 
beaten  me  with  a  cane  during  the  time  I  was  sick  in  the  cellar. — ^I  have 
never  slept  on  a  bed  the  whole  time  I  have  been  with  my  mistress  in  the 
new  house,  say  five  months  and  upwards. — Before  going  to  the  new 
house  I  slept  on  a  straw  bed  on  bricks. — I  made  a  bed  tick  out  of  one  of 
my  old  shawls,  and  filled  it  with  straw. — ^That  was  my  bed. — All  I  had 
to  cover  me  was  an  old  counterpane. — I  have  always  been  subjected  to 
my  mistresses  ill-treatment  from  the  time  I  first  entered  her  service.— 
My  mistress  pushed  me  on  one  occasion ;  and  I  fell  against  a  piece  of 
iron,  and  bruised  my  eye. — She  has  bruised  me  by  striking  me  with  her 
fist  on  the  chin  and  other  parts  of  my  body. — She  would  never  let  me 
leave  the  house,  when  I  wanted  so  to  do. — ^The  charwoman  took  me  to 
my  uncle  WiUiants^  in  Yarmouth. — He  would  not  take  me  in. — He  sent 
me  to  my  uncle  Bvsh%  at  Freethorpe. — From  thence  I  was  taken  in  a 
cart  to  the  Union  House  at  Longwood, — I  have  not  had  my  clothes  off 
for  two  weeks.** 

EUzabeth  Soames,  Great  Yarmouth^  widow.]  I  go  out  as  nurse. — In 
September  last  I  was  sent  for  by  prisoner. — I  went  to  her  house  in 
Brandon  Terrace ;  and  I  have  been  to  prisoner*s  in  Marine  Terrace. — 
I  went  in  as  a  visitor. — I  saw  Martha  Turner  there. — ^I  saw  her  several 
times. — When  I  went  the  last  time,  a  few  days  before  the  deceased  lefV, 
I  rang  at  the  door;  and  nobody  answered. — Whilst  I  stood  there,  I 
heard  deceased  and  prisoner  talking. — The  deceased  came  to  the  door, 
and  said  her  mistress  was  not  within ;  but  I  heard  her  voice. — I  had 
seen  the  girl  about  three  weeks  before  she  leil ;  she  looked  in  a  weak 
state. — I  noticed  her  looking  pale,  not  as  she  had  looked  before. — She 
was  not  so  fat  as  when  I  first  knew  her. — She  got  thinner  by  degrees.— 
I  was  at  prisoner*s,  to  nurse  prisoner,  three  weeks  to  a  month  or  ^yq 
weeks  before  Michaelnuu. — ^I  went  one  evening  about  nine. — I  found 
the  prisoner  ill ;  she  had  sent  for  me. — ^I  found  her  in  bed. — She  slept 
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1865.        ^^  ^  i'^^™  ^^^^  ^^^  dining  room  on  the  ground  floor. — On  Saturday  she 

'■ —  was  moved  down  to  the  kitchen  in  a  shut-up  bedstead. — She  could  see 

^p''^"'*  the  store-room  from  there. — She  gave  me  the  keys,  and  told  me  to  give 
Mariha  Ttamer  some  dripping  and  bread. — It  was  morning. — She  was  to 
have  it  in  the  scullerj. — I  gave  her  instead  some  tea  and  some  bread 
and  butter. — The  girl  had  no  dinner. — ^I  don*t  know  whether  she  had 
anything  more. — She  was  working  hard  all  day. — I  did  not  say  anything 
to  it  then. — The  girl  could  not  take  anything  for  herself— only  what 
came  off  the  drawing-room  table. — ^There  were  lodgers. — Prisoner  said 
deceased  was  a  lazy  old  beast. — I  did  not  see  the  girl  get  anything  next 
day  but  what  she  got  off  the  drawing-room  table  by  stealth. — I  don't 
know  that  the  girl  had  any  dinner  on  Sunday, — I  did  not  see  whether 
she  had  anything. — ^I  was  there  from  Friday  night  to  Sunday  morning.— 
1  know  of  nothing  given  to  her,  except  the  bread  and  butter  I  gave  her 
and  things  from  the  drawing-room  table. — I  did  not  go  into  the  'scullery 
where  the  girl  was.  —She  only  came  into  the  kitchen  on  business. — She 
slept  in  the  scullery  on  a  straw  bed.-— An  old  counterpane  was  on  it.— 
The  floor  was  bricks  and  very  damp. — The  things  were  washed  up  there. 
— She  was  taking  the  bedding  one  day  to  the  yard ;  and  I  told  her  not 
to  do  so. — I  did  not  notice  whether  the  bedding  was  damp ;  but  it  was 
a  damp  place. — ^Afker  they  went  to  Marine  Terrace,  prisoner  said  she 
had  a  nice,  low  kitchen  with  a  fire  place  in  it.  On  the  Saturday  ailer 
Martha  Turner  left,  the  prisoner  came  to  me.— She  asked  if  I  would  go 
there  to  tea  on  Sundca/, — She  said  she  would  pay  me  what  she  owed  me. 
— I  did  go  to  tea. — She  said  I  was  to  come  again,  and  she  would  settle 
with  me. — Prisoner  said  Old  Arnie  was  gone,  and  she  was  afraid  she 
should  get  into  trouble,  would  I  speak  on  her  behalf? — I  said  I  could 
not  speak  anything  on  her  behalf,  I  had  not  been  there  long. — (Prisoner, 
being  unwell  whilst  I  was  there,  could  not  get  about  to  attend  to  the 
girl.)— She  came  again  after  that.— The  Tuesday  after  the  girl  died  she 
said,  ^  The  old  beast  Anne  is  dead.** — ^The  prboner  said  the  police  officer 
had  been  to  say  she  was  dead,  and  asked  me  to  go  to  s^ak  for  her;  and 
I  said  I  could  not. 

Cross-examined.]  Prisoner  had  lodgers  in  the  drawing-room  with 
two  servants. — They  had  their  meals  at  prisoner's. — ^I,  for  prisoner, 
provided  for  these  servants. — They  were  in  the  front  kitchen. — Martha 
was  only  servant  of  prisoner. — She  went  out  for  beer. — I  went  three 
times  to  Marine  Terrace ;  and  Martha  opened  the  door  every  time. — I 
only  went  in  once. — On  the  other  occasions  she  said  her  mistress  was  not 
at  home. — On  the  last  occasion,  when  I  did  not  see  her,  I  heard  prisoner's 
voice  telling  her  to  dust  the  table. 

Mary  Chaplin.']  1  was  in  the  service  of  prisoner  up  to  a  week  after 
Michaelmae  last. — I  was  at  Brandon  Terrace  first,  and  then  at  Marine 
Terrace. — At  Brandon  Terrace  deceased  slept  in  the  back  kitchen  on  a 
straw  mattress. — The  flooring  was  brick. — There  was  no  bedstead. — ^The 
bricks  were  damp. — She  had  only  a  counterpane. — No  sheets,  blankets 
or  pillow. — The  bedding  in  the  day  time  was  taken  up  to  a  knife-house 
in  the  yard  by  Martha. — That  went  on  all  the  time  at  Brandon  Terrace. 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED,  616 

^Sbe  had  bread  and  dripping  to  eat  each  meal. — Sometimes  two  meals         1865, 
a  day,  sometimes  three. — She  got  the  first  at  eleven,  sometimes  later.— 


She  commenced  work  at  six. — Sometimes  nothing  until  two  o*clock. —  Smith  s 
The  other  meal  just  before  going  to  bed  at  nine. — She  had  only  one  half  *^»w. 
slice  of  bread  off  a  quartern  loaf.— About  as  thick  as  the  first  joint  of 
mj  finger. — ^When  she  'had  three  meals  they  were  at  eleTen,  three  and 
nine.— She  always  had  meals  at  three  and  nine. — Breakfast  sometimes 
omitted. — She  might  have  as  much  dripping  as  she  liked. — She  helped 
herself  to  it. — Beef  dripping. — Prisoner  cut  the  bread,  and  then  locked 
it  up. — Martha  has  had  a  cake  sometimes  from  prisoner  made  of  flour, 
dripping  and  fish. — Once  or  twice.— The  lodgers*  servants  brought  down 
remains  of  dinners,  and  gave  to  prisoner. — Martha  had  no  opportunity 
of  getting  that. — I  saw  Martha  cleaning  fender. — ^Prisoner  kicked  her 
over,  and  then  took  her  by  her  arm,  and  chucked  her  up  again. — She 
cried ;  but  I  don*t  think  she  was  hurt.— That  was  at  Brandon  Terrace. 
— ^I  saw  prisoner  take  hold  of  her  hair  in  the  kitchen  and  chuck  her 
round. — She  screamed  out  very  much. — Prisoner  was  in  a  passion. — I 
have  not  seen  her  do  anything  else. — Prisoner  asked  Martha  what  she 
was  going  to  say  to  her  mother  when  she  came. — She  said,  *'  I  shall  tell  her 
I  have  got  a  good  mistress  and  a  good  house  and  home.** — Prisoner  said, 
"If  you  don*t,  I'll  give  it  you** — ^holding  up  her  finger. — I  heard  her 
say  that  twice. — I  saw  Martha  cleaning  fish. — I  had  been  there  a  fort- 
night— She  took  out  the  gills,  and  eat  them  raw. — Her  1^  were 
swollen  up  to  the  knees. — She  wore  slippers — ^nothing  else.— She  was 
always  at  work — from  morning  till  night. — Almost  always  on  her  feet.— 
She  slept  at  Marine  Terrace,  in  the  cellar  leading  out  of  the  kitchen. — 
A  very  small  place. — Brick  floor.— Very  damp. — She  had  the  same 
mattrass  as  at  Brandon  Terrace, — She  was  a  girl  of  very  weak  mind,  I 
think. — ^The  prisoner  used  to  say  she  was  silly. — Her  age  was  twenty, 
four.— She  was  called  «'  Old  Armer 

Cross-examined.]  There  was  no  tap  in  the  cellar  at  Marine  Parade,  — 
Martha  cleaned  the  door-step  outside  the  door. — I  got  the  same  to  eat 
as  she  didnuid  at  the  same  times.— I  left  because  I  did  not  like  the 
place. — Things  were  in  confusion  at  Marine  Parade, — It  was  an  ordinary 
straw  mattrass  for  the  girl.— I  slept  in  the  butler's  pantry  on  the 
dresser. — Prisoner  slept  two  nights  in  the  back  kitchen. — Martha  was 
not  of  dirty  habits. — Prisoner  was  always  angry  and  talking. 

Re-examined.]  When  I  went  away,  I  was  not  thinner. — My  legs 
began  to  swell. — We  were  not  allowed  soap. — I  had  a  sheet  to  lie  on  and 
one  bUnket  to  cover  me.— There  was  a  tap  m  the  back  kitchen  at 
Brandon  Terrace, 

Caroline  Harvey, "]  I  lived  in  the  prisoner's  service  at  Brandon  Terrace 
6  weeks  from  «7tme,  1864. — I  have  many  times  seen  the  prisoner  with  a 
whip  in  her  hand. — I  have  seen  her  whip  deceased  very  much  on  the 
arms,  back  and  shoulders  many  times. — She  used  both  ends  of  whip. — 
Riding  whip. — I  have  seen  her  arms  black  and  blue. — I  have  heard  her 
cry  out. — I  saw  Martha  cleaning  the  knives. — Prisoner  took  a  knife,  and 
dashed  it  on  deceased's  wrist,  and  made  a  bad  wound. — I  got  sticking- 


Digitized  by  VjOOQ IC 


616  CROWN  CASES  RESERVED- 

1865.        plaster,  and  put  it  on  her  wrut. — Prisoner  pulled  off  the  plaster. — It  was 

then  worse. — I  stayed  three  weeks. — The  wound  was  not  healed  when  1 

Smith*8  left.— Deceased's  hands  were  chapped,  and  I  got  glycerine;  and  the 
"®'  prisoner  took  the  bottle,  and  broke  it. — She  whipped  her ;  and  the  girl 

screamed. — The  prisoner  said  she  would  not  use  her  hands  for  a  work- 
house girl. — I  told  prisoner  I  would  tell  of  her  conduct. — She  said  she 
did  not  give  her  half  as  much  as  she  deserved. — Martha  had  bread — 
half  a  slice  or  a  slice  off  a  quartern  loaf — She  had  none  for  3  days, 
except  what  I  gave  her  from  the  lodgers*  table.— On  one  occasion  I  saw 
prisoner  pull  her  to 'the  ground  by  the  hair. — ^The  girl  was  weak- 
minded.— I  left  because  I  could  not  bear  to  see  the  treatment. 

Cross-examined.]  There  were  lodgers  in  the  house. — Sir  Thomas  and 
Lady  Seaion  and  servants,  and  Mr.  Miller^  and  other  lodgers. — I  men- 
tioned to  Mr.  MiUer*9  servant  that  prisoner  ill-treated  Martha. — I  was 
upper  servant,  and  lived  with  prisoner.— 'The  girl  sometimes  went  out  for 
the  beer. 

Elizabeth  Motts,  wife  of  a  baker.]  I  knew  Martha.^Martha  used  to 
oome  to  my  shop  very  frequently  from  August  to  about  November  last.— In 
consequence  of  information  I  have  given  her  pieces  of  bread  and  remains 
of  what  my  family  had,  such  as  rind  of  bacon  or  potatoe  peelings ;  and 
she  would  eat  them  up  as  a  cat  or  dog  would. 

Cross-examined.]  She  often  came  to  my  hous^. — Three  or  four  times 
a  week,  and  sometimes  every  day. 

By  me.]     I  used  to  talk  to  her. — 1  never  advised  her  to  go  away. 

Elizabeth  Goodwin."]  I  lived  at  No.  1,  Brandon  Terrace. — Last 
summer — latter  part  of  July — I  heard  a  shriek  of  "  murder."— JfarfAa 
shrieked  ^  murder." — I  saw  prisoner  with  a  small  stick,  or  a  piece  of 
iron,  or  a  poker. — I  saw  her  strike  Martha  twice  on  the  arms. — She 
shrieked  out  "Murder." — I  heard  prisoner  distinctly  say,  "Get  in,  you 
old  vermin." — She  pushed  her  into  the  house. — I  saw  Martha  the  next 
morning. — Her  arms  were  bruised  in  two  places. 

Cross-examined.]  I  think  Sir  Tliomas  Seaton  was  lodging  there. — I 
live  at  No.  1 ;  prisoner  at  No.  5. — ^Three  houses  between.— iS'ttfiday — 
noon — people  coming  from  church. 

Charlotte  Cooper^  widow  of  Thomas  CooperJ]  We  lived  at  No.  4, 
Brandon  Terrace^  next  door  to  prisoner. — Latter  end  of  Jubf  on  a 
Sunday,  I  heard  a  noise  in  the  prisoner's. — I  was  in  the  scullery. — I 
knocked  at  the  grate. — I  heard  a  fall  down  stairs,  as  if  some  one  had 
fallen  or  been  pushed. — I  knocked  twice  at  the  back  of  the  grate,  and 
got  no  answer,  but  heard  a  voice  very  like  prisoner*s  say,  "  Oh,  you 
varmint,  you !" — I  saw  the  girl  on  the  following  morning  cleaning  steps. — 
I  asked  why  she  screamed.—  She  shook  her  head,  and  looked  hard  into 
the  hall. — In  consequence  of  being  sent  for,  I  went  to  prisoner.—  She 
asked  why  I  interfered  with  her  or  her  servant's  business. — I  said  I  was 
justified  in  so  doing  by  hearing  screams  of  "murder." — She  said  it  was 
a  mistake  of  mine. — I  said  I  would  be  on  my  oath  I  did. — She  said  the 
girl  was  in  a  shrieking  fit.— I  said  that  altered  the  case.-  -She  then  asked 
the  girl  if  she  did  scream  "Murder."— I  said,  "What's  the  use  of  your 


Digitized  by  VjOOQ IC 


CROWN  CASES  RESERVED.  617 

asking  her,  if  she  was  in  a  shrieking  fit  ?**— The  girl  shook  her  head,  as         1865. 

if  she  answered,  **  No."— Prisoner  said  the  mistress  with   whom   she   — ; 

lived  before  had  beaten  her  for  the  same  thing,  and  so  had  her  father.—       ^mith  s 
I  said,  if  I  heard  it  again,  I  should  send  for  the  police. — The  girl  had 
every  appearance  of  weak  intellect. 

Charlotte  Elizabeth  Vallm»t  dressmaker.]  I  lived  at  Leicester  Ter- 
race.— I  worked  for  prisoner  from  October  to  Aprils  in  dressmaking. — 
The  deceased  was  then  healthy. — She  was  a  very  weak-minded  person.— 
I  saw  her  at  my  mother's  house  in  the  latter  part  of  July  or  Avgust, — 
She  walked  up  to  the  table,  and  took  herring  bones  and  refuse  off  the 
table,  and  eat  them  hurriedly. — She  appeared  very  hungry. — 13th  Feb- 
rvary  last  I  went  to  prisoner's,  and  saw  the  girl. — She  had  her  hand  tied 
wp«— Prisoner  saw  me  looking,  and  said  she  had  fallen  down  and  cut  it; 
that  she  had  been  stealing,  and  in  her  hurry  to  get  away  fell  and  cut  it. — 
Prisoner  said  she  tied  it  up  for  her. — Prisoner  asked  me  why  I  did  not 
come  and  do  her  work  (dressmaking).— I  said  I  did  not  like  the  way  she 
treated  the  girl. — She  said  it  was  yery  rude  to  take  notice  of  anything 
she  did  to  her  servants. — She  said  the  girl  was  a  great  thief. — She  shewed 
me  a  book  in  which  she  had  entered  the  things  the  girl  had  stolen.— 
Prisoner  said,  if  the  girl  had  been  worth  anything,  she  would  have 
been  dead  long  ago. — I  called  up  the  girl. — She  came  up  some  steps 
from  some  place  underground. — She  was  bent  very  much.— It  was  quite 
dark.-»She  stumbled. — I  had  heard  prisoner  say  some  time  previously 
that  she  would  have  deceased  transported  for  stealing  the  things. — 
On  the  13th  of  February^  prisoner  said  she  was  going  to  send  the  girl 
home  with  a  note  and  that  book,  to  tell  the  governor  the  things  she 
had  stolen,  and  have  her  put  to  gaol  for  it. — She  said  this  in  Martha 
Tumer'e  presence. — The  deceased  rubbed  her  hands,  and  said  she  did 
take  the  things. — She  appeared  to  be  alarmed  about  it. 

Cross-examined.]  I  should  not  call  deceased  very  silly. — She  was  not 
BO  clever  as  some  people.— She  waited  upon  people,  answered  in  a 
reasonable  manner,  and  appeared  to  understand  pretty  well. — Martha 
let  me  in  and  out  on  the  13th  of  February. — Among  the  things  men- 
tioned as  stolen  were  6  pairs  of  sheets. — Prisoner  said  deceased  had 
taken  the  sheets  to  her  mother,  and  her  mother  had  made  them  into 
petticoats. — I  went  on  the  13th  of  February  for  my  bill — one  shilling 
and  sixpence.    I  have  never  got  it. 

Frances  Turner,  mother  of  deceased.]  September,  1 863,  she  left  the 
Union  to  live  with  prisoner.— She  was  a  stout  girl. — She  had  been  in 
service  before  in  two  or  three  places. — She  was  always  weak-minded.— 
A  month  before  Michaelmas  last  I  went  with  Mrs.  Bush  to  prisoner's. — 
I  gave  prisoner  a  month's  warning.—  Prisoner  said,  if  I  let  her  stay  the 
month,  she  would  pay  her  waged  up. — At  Michaelmas  I  went  to  take  the 
girl  away. — Prisoner  told  me  the  girl  was  old  enough  to  arrange  for  her- 
self; that  I  had  no  place  to  take  her  to  but  the  Union,  and  she  was  fit 
for  her  service  ;  and  my  daughter  consented  to  stay. — I  thought  she  did 
not  look  in  good  health  ;  but  she  said  she  was,  in  prisoner's  presence. — 
She  was  not  looking  so  stout;  she  was  looking  thinner.— *My  daughter 
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1865.        ncTcr  made  any  complaint ;  she  was  not  allowed. — I  never  iaw  her  with- 

out  the  prisoner  being  present. 

Smith's  Cross-examined.]    I  heard  prisoner  had  been  ill-treating  her.— Mrs. 

Bush  lives  in  Yarmouth.—There  was  nothing  to  prevent  my  taking  her 
away.— I  did  not  take  her  away,  because  she  had  no  place  to  go  to  but 
the  Union;  and  I  thought  she  had  better  remain  with  prisoner.— She 
had  been  in  service  in  two  or  three  places,  and  always  able  to  do  her 
work  ;  but  she  wanted  some  one  to  shew  her  about  her  work. — 1  lived 
at  Freethorpe  in  a  small  cottage  with  three  young  children.— It  was  too 
small  to  take  her  in— two  small  rooms.— She  had  a  bad  thumb  (right 
hand)  before  she  went  to  prisoner's.— She  was  obliged  to  leave  her 
place,  Mrs.  Carver's,  on  New  Year's  Day  (1863).— She  was  very  ill 
when  in  the  Union.— She  was  at  Mrs.  Carver's  and  Mrs.  BUgh's  and 
Mrs.  Hoicards.—  She  was  ill  when  living  with  Mrs.  BUgh-^her  first 
place.— She  left  Mrs,  Bligh\  because  of  ill-health.— She  left  Mrs. 
Carver's^  because  of  bad  thumb.— She  left  Mrs.  Howards,  because  she 
did  not  like  the  place. — She  looked  after  a  woman  who  was  dying  for 
five  weeks.— I  did  not  like  to  take  her,  because  I  was  afraid  I  sl^ould 
have  to  go  to  the  Union. 

Re-examined]  She  was  well  when  she  went  to  prisoner's. — Prisoner 
said  she  would  write  to  the  governor  to  say  she  was  fit  for  her  service. 

Marjf  Ann  Bush,  the  aunt.]  The  deceased  was  in  health  when  she  went 
to  prisoner's. — A  stout  big  girl. — ^In  August  I  met  her  in  Jettif  Boad, — She 
shewed  me  her  arm. — She  shewed  me  two  marks  on  her  left  arm — ^weala 
as  if  done  by  a  stick. — She  made  a  complaint. — Her  hand  was  not  then  swol- 
len.— The  mother  and  I  went  to  the  house. — I  told  prisoner  we  had  come  to 
take  the  girl  away,  because  she  had  kept  her  without  food  and  beaten  her. 
—She  said,  "Oh I  Mrs.  Bush,  do  you  think  I  did  such  a  thing?-— I 
said,  "  We  are  come  to  take  her  away."— She  said  she  had  lodgers,  and 
could  not  spare  her  then. — ^I  gave  her  a  month's  warning. — The  girl 
said,  "Aunt,  look  down"  (pointing  to  the  bricks)  "to  where  I  sleep.*'  At 
the  end  of  the  month  I  went. — I  saw  the  girl. — I  told  prisoner  we  were 
come  to  take  her  away. — Prisoner  said  the  girl  had  made  an  agreement 
to  stop. — ^The  mother  took  it  up.— I  said,  "  If  she  is  going  to  stop,  I 
hope  you  are  not  going  to  beat  her  or  keep  her  without  food." — About  a 
month  after  Michaelmas  I  went  again. — I  saw  the  girl. — She  was  looking 
thin. — I  told  prisoner  she  was  getting  thinner. — I  said,  "  You  remember 
the  remarks  I  made." — The  deceased  got  gradually  thinner. — ^I  can't  say 
whether  she  was  gettmg  weak. — 2l8t  February  she  was  brought  to  my 
place. — She  was  then  much  thinner. — She  looked  very  dirty,  and  was 
very  weak. — Mrs.  Huggins  brought  her. — ^I  could  not  take  her  in. — 
Prisoner  had  been  down,  and  said  she  had  stolen  a  quantity  of  things, 
and  I  had  taken  them  in.  * 

Cross-examined.]  I  lived  half  a  mile  from  prisoner. — ^The  deceased 
once  came  to  tea. — I  understood  Mrs.  Huggins  was  going  to  take  her 
back  to  prisoner. — When  I  saw  her  in  Jetiy  Road  she  looked  dirty — no 
bonnet — but  not  ill. 

This  witness  was  afterward  recalled  by  me,  and  said  that,  when  the 
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deoeased  wm  broagfat  to  her  b j  Mn.  Huggiiu^  thej  were  both  on        1865. 
foot. 


Oeorge  Berry^  police  constable.]  I  went  to  priBoncr's-— I  told  her  Smith'« 
she  must  go  with  me  to  the  police  office  on  suspicion  of  haying  caused 
the  death  oi  Martha. — Prisoner  said,  ^  I  did  not  cause  it.**  Swday^  5th 
ofMarehj  I  went  to  see  cellar  of  prisoner*s. — It  was  about  five  feet  eight 
inches  high.— About  nine  feet  long  and  seven  feet  wide.— Brick  flooringt 
Tery  wet.— 1  found  an  old  mattrass,  two  old  sheets  and  a  counter- 
pane.-Thej  were  yer J  damp. — No  door. — The  entrance  is  under  the 
staircase. — About  fourteen  steps  down.— There  was  a  bin. — ^There  were 
ashes  and  refuse  in  it. — ^There  was  a  window  two  feet  square  with  glass 
in  it  looking  into  the  yard. 

Cross-examined.]  There  was  nothing  to  prerent  anj  one  going  from 
the  cellar  to  the  door  of  the  house.— There  was  no  tap  in  the  cellar. — 
There  was  in  the  kitchen. 

Oearge  Tew^^  Superintendent  of  Police.]  Ist  March  I  went  to 
prisoner,  and  asked  if  Turner  had  left. — She  said  she  had  in  consequence 
of  illness.— She  said  she  had  a  bad  hand  in  consequence  of  chilblains, 
which  she  had  stupidly  put  into  a  pail  of  cold  water. — I  asked  her  if  she 
knew  whether  Twrner  was  dead  or  alive. — She  said,  *'  No." — I  told  her 
she  was  dead,  and  that  she  had  made  a  statement  before  death,  that 
she  had  slept  in  a  cellar. — She  said  that  was  false,  she  was  a  great  liar 
and  a  thief,  and  had  no  idea  where  her  soul  was  going  to. — I  asked  if  she 
had  had  sufficient  food. — She  said,  alwajs  sufficient  food  whilst  with 
her. — I  asked  her  to  shew  me  the  cellar. — On  examining  the  cellar  I 
found  a  camp  bedstead  leaning  against  the  wall  of  the  cellar,  on  a  chair 
an  old  mattrass  folded  up,  two  dirty  sheets  and  a  counterpane. — ^The 
whole  very  dirty. — Some  saucepans  on  a  shelf  over. — I  asked  prisoner 
if  that  was  the  bed  and  bedding  of  TVriMr.— She  said,  "« Yes.**— She 
said  she  had  occasionally  slept  in  the  cellar,  but  against  her  (prisoner*s) 
will. — She  wished  her  to  sleep  in  the  kitchen. — She  was  a  very  dirty 
girl,  and  she  was  compelled  to  let  her  sleep  in  the  way  I  had  seen. 

Cross-examined.]  She  said  the  camp  bedstead  was  the  deoeased*s ; 
that  she  had  always  told  her  to  sleep  in  the  kitchen ;  that  the  bedstead 
was  to  be  put  in  the  cellar  during  the  day ;  and  her  directions  were  that 
in  the  night  the  deceased  was  to  bring  it  up  and  sleep  in  the  kitchen,  but 
she  was  too  lazy  to  do  so. — I  heard  Mr.  Costerton  promise  the  coroner 
that  she  should  appear  before  him  on  the  following  Thunday  to  give  her 
explanation  of  what  had  happened. — On  the  Tueuli^  night  I  took  her 
up,  and  had  her  taken  before  justices. — She  was  deprived  of  the  oppor- 
tunity of  appearing  before  the  Coroner.  —  Mrs.  Oaze^  Mrs.  Huggins 
and  her  daughter  gave  evidence  before  the  Coroner. — I  am  conducting 
the  prosecution.     (Mrs.  Hvggins  was  not  called.) 

William  Cu/aude,  surgeon,  Ade,]  24th  February^  1  sajr  Martha 
Titmer  at  The  Rampant  Horse,  Freethorpe. — She  was  in  a  most 
enfeebled,  emaciated  state — in  bed  in  a  back  room  without  a  fire.— 
I  examined  her. — I  noticed  her  left  hand  was  swollen  and  in  a  gan- 
grenous state. — Mortification  had  set  in. — The  fore  arm  and  arm  even 
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1865.         to  the  shoulder  much  swollen.— The  back  of  the  left  hand  was  more 

— r ; —    discoloured.— On  the  right  hand  the  skin  was  chapped  and  cracked. — 

Cas"*       ^  observed  she  was  very  thin,  and  her  bones  prominent. — I  directed 
her  to  be  removed  to  the  workhouse  with  every  care. — She  died  on 
the  27th  February, — 28th,  I  assisted  at  a  poit  mortem  examination. — 
On  opening  the  chest  the  right  pleural  cavity  contained  a  pint  and  a 
half  or  two  pints  of  serum. — The  right  lung  was  hepatied  (rendered 
more  like  liver   than   lung),  and   rendered   impervious  to  air.  —  The 
upper  lobe  of  the   left   lung  contained  two   tubercles— consumptive 
deposits,  hard  and  un inflamed.— Remainder  of  the  lung  was  inflamed. 
— The  heart  was  thin,  pale  and  flabby. — No  appearance  of  fat  about 
the  heart. — On  opening  the  abdomen   the  stomach  was  greatly   dis- 
tended by  gas.- Containing  beef-tea  and  port-wine. — The   intestines 
were  flat,  collapsed,  and  their  coats  very  thin. — The  kidneys  had  no  fat 
surrounding  them.— The  bladder  small,  empty,  and  the  coats  thin. — The 
brain  was  healthy  in  appearance. — The  appearances  indicated  that  the 
deceased  died  from  the  state  of  lung  described,  the  gangrenous  hand 
showing  a  low  type  of  inflammation  induced  and  produced  by  innutri- 
tion— insnflicient  nourishment. — Insuflicient  nourishment  would  produce 
the  peculiar  state  of  inflammation  of  the  lung  from  which  she  died,  as 
any  exhaustive  disease  would  produce  it.  —  Every  other  organ   being 
healthy,  especially  those  connected  with  the  digestive  functions,  con- 
vinces me  that  she  suflered  from  insufficient  nourishment.  —  The  ap- 
pearances when  alive  and  the  past  mortem  examination  satisfied  me  she 
had,  for  some  considerable  time,  suflered  from  insufficient  nourishment. 
— Exposure  to  cold  and  wet  would  conduce  to  the  state  in  which  I 
found  the  lungs. — Sleeping  in  a  damp  place  would  so  conduce. 

Cross-examined.]  Congestion  is  the  first  onset  of  an  inflammatory 
disease. — In  one  lung  there  were  tubercles,  which  were  consumptive 
symptoms. — She  died  of  inflammation  of  the  pleura  and  of  the  sub- 
stance of  the  lung. — Both  the  pleura  and  the  lungs  may  be  implicated 
and  cause  death  from  taking  a  violent  cold. — This  has  been  a  very 
trying  season. — Yarmouth  is  cold  and  trying. — Chilblains  proceed  from 
slow  circulation.— A  neglected  chilblain  may  become  gangrenous. — 
Gangrene  might  arise  from  many  causes. — Mr.  Kidd  made  the  exami- 
nation. 

Re-examined.]  The  tubercles  were  hard  and  innocuous. — She  did  not, 
therefore,  die  of  consumption. — ^In  a  common  cold  I  should  have  ex- 
pected to  find  both  lung^  inflamed. — I  think  the  symptoms  are  nbt  con- 
sistent with  death  from  a  cold,  and  that  they  are  all  consistent  with 
insufficient  nourishment. 


This  case  was  argued,  on  the  6th  of  May^  1865, 
before  Eble  C.  J.,  Channell  B.,  Blackburn  J., 
Mellor  J.  and  Montague  Smith  J. 

Bulwer  Q.  C,  for  the  prisoner. — The  first  question 
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is,   whether  the  dying  statement  of  the  girl  was       1865. 
admissible.     The  admission  of  dying  declarations  is      Smith's^ 
an  anomaly  in  the  law  of  evidence.     When  admitted,        ^**®* 
they  are  apt  to  carry  undue  weight  with  them  in  the 
minds  of  the  jury;  and  therefore,  though  they  may 
be  legally  admissible,  it  is  always  a  question  for  the 
Judge  whether,  under  all  the  circumstances,  they 
ought  to  be  admitted. 

Blackburn  J. — A  Judge  has  no  discretion  to 
reject  evidence  which  is  legally  admissible. 

Bulwer. — There  are  two  objections  to  this  decla- 
ration; first,  the  mode  in  which  it  was  obtained; 
secondly,  the  matter  to  which  its  contents  relate.  If 
this  were  a  deposition,  it  would  not  be  receivable  on 
account  of  the  manner  in  which  it  was  taken ;  and,  if  a 
deposition  so  taken  would  not  be  receivable,  a  dying 
declaration  certainly  ought  not  to  be  put  on  a  higher 
footing.  It  is  essential  that  it  should  be  "freely 
given." — Hume's  Laws  of  Scotland  (a). 

Blackburn  J. — Scotch  Judges  make  a  distinction 
between  real  or  written  evidence  and  parol  statements 
which  our  law  does  not  recognise;  so  that  little 
assistance  can  be  derived  from  the  Scotch  law  in 
deciding  on  the  English  law  of  evidence. 

Bulwer. — At  anyrate  such  declarations  should  not 
be  extracted  from  a  dying  person  by  leading  ques- 
tions. 

Mellor  J. — The  rules  of  receiving  evidence  in 
open  Court  are  superseded  in  the  case  of  dying  decla- 
rations by  the  solemnity  of  the  occasion. 

Bulwer, — It  is  submitted  that  that  is  not  so,  but 
that  there  ought  to  be  more  strictness  in  the  case  of  a 
dying  declaration,  which  is  an  exception  from  the 
rule  which  excludes  hearsay.  Moreover,  the  con- 
tents of  this  declaration  are  objectionable.     It  relates 

(a)  Vol.  2,  p.  407. 
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1865.      to  more  than  the  cause  of  death ;  and  no  more  latitude 
Smith's     should  be  allowed  to  a  dying  witness  than  to  one 
^®'       giving  evidence  in  open  Court. 

Blackburn  J. — The  statement  of  a  dying  person  as 
to  the  cause  of  death  is  admitted  on  the  same  ground 
as  evidence  of  a  wife  against  her  husband  when  he 
has  assaulted  her,  viz.,  as  being  often  the  only  evi- 
dence obtainable, 

Bulwer.— It  is  submitted  that  the  principle  on 
which  such  statements  are  allowed  to  be  evidence  is 
that  the  solemnity  of  the  occasion  is  supposed  to 
supply  the  obligation  of  an  oath,  A  deposition  taken 
as  this  declaration  was  would  be  rejected  in  a  civil 
case  {HiUchinson  v.  Bernard {a)\  and  a  forHari^ 
therefore,  in  a  criminal  one.  If  a  deposition  would 
be  rejected,  ^  fortiori  a  dying  declaration  ought  to 
be. 

Secondly,  there  was  not  sufficient  evidence  to  sup- 
port the  indictment.  There  must  be  more  than  a 
scintilla  of  evidence.  There  was  no  physical  restraint 
here  exercised  towards  the  girl.  She  could  have  left, 
had  she  chosen  to  do  so.  Mere  moral  restraint  would 
not  render  the  mistress  liable,  unless  it  amounted  to 
legal  duress. 

Erle  C.  J. — Do  you  say  that  the  mere  impression 
of  terror  on  the  mind  of  the  deceased  has  no  element 
of  restraint? 

Bulwer. — If  there  -were  an  actual  threat  made  at 
the  moment  of  leaving  to  iPestrain  her  from  leaving, 
that  would  no  doubt  have  been  an  imprisonment;  but 
there  was  nothing  of  that  kind.  She  was  treated 
unkindly,  no  doubt;  but  she  could  have  left  the 
service.  There  was  nothing  in  the  threats  to  amount 
to  legal  duress.  The  same  question  has  arisen  in  the 
case  of  wives  leaving  their  husbands  under  circum- 

(a)  2  Moo.  &  Rob.  1. 
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stances  such  as  to  make  the  husband  responsible  for       ise5. 
maintenance  ;  Biffin  v.  BigneU  (a).     Coke  (b)   says,    ""smotT" 
"  A  man  shall  avoid  his  deed  for  minas  of  imprison-        Cle- 
ment, albeit  he  were  never  imprisoned ;   for  a  man 
shall  avoid  his  own  act  for  minas  in  four  cases,  viz. : 
1,  for  fear  of  loss  of  life;  2,  of  loss  of  member;  3,  of 
mayhem;  and  4,  of  imprisonment;  otherwise  it  is  for 
fear  of  battery,   which  may  be  very  light,   or  for 
burning  of  his  houses,  or  taking  away  or  destroying 
of  his  goods  or    the  like,   for  there  he  may  have 
satisfaction  by  recovery  of  damages/'     This  shews 
what  duress  by  threats  is.     There  was  nothing  of 
that  kind  in  the  present  case. 

Blacebubn  J. — Do  you  say  that,  where  fear,  acting 
on  a -weak  mind,  brings  a  person  back  to  a  place 
where  she  is  unkindly  treated,  the  party  guilty  of 
such  treatment  has  not  such  control  as  to  be  crimi- 
nally liable  for  acts  like  those  charged  in  the  present 
case? 

Bulwer. — ^There  was  hardly  any  evidence  of  the 
deceased  being  of  weak  intellect.  If  she  was,  the 
dying  declaration  falls  to  the  ground.  She  gave 
notice  to  quit  the  service,  but  voluntarily  stopped  on 
when  the  month  had  expired.  Moreover,  the  prose- 
cution kept  back  much  evidence  that  would  have 
thrown  light  on  the  transaction.  No  evidence  was 
given  as  to  how  the  girl  lefk  on  the  21st  of  February. 
Inflammation  of  the  lungs  is  a  rapid  disease.  It 
may  have  supervened  after  the  girl  left  the  service, 
and  have  killed  her  in  a  day  or  two.  All  as  to  this 
point  was  left  in  doubt  by  the  prosecution. 

fiiiACKBUBN  J. — It  may  have  been  improper  not  to 
have  called  certain  witnesses;  but  that  cannot  now 
invalidate  the  conviction,  if  sufficient  evidence  to 
support  it  was  given. 

(a)  81  L.  J.  Kxcfa.  189.  (h)  2  Inst.,  p.  482»  ed.  1809. 
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1865.  Metcalfe^  for  the  Crown,  was  directed  to  confine  his 

Smithes     argument  to  the  question  whether  there  was  evidence  to 

^^^'       leave  to  the  jury  of  the  deceased  being  so  under  the 

dominion  and  restraint  of  the  prisoner  as  to  be  unable 

to  withdraw  herself  from  her  control. 

Metcalfe. — The  evidence  on  this  point  goes  far 
beyond  mere  threats.  The  case  has  been  treated  as 
if  it  rested  on  threats  only.  In  addition  to  the  threats, 
as  evidence  of  restraint  and  control,  there  was  (1)  the 
weak  intellect  of  the  deceased;  (2)  frequent  personal 
violence  used  towards  her  by  the  prisoner;  (3)  the 
illness  with  which  she  was  afflicted  during  the  latter 
part  of  her  service.  According  to  her  own  statement, 
she  was  unable  to  move  for  a  fortnight,  and  saw  no 
one  but  her  mistress.  The  truth  of  that  statement 
was  for  the  jury  to  consider.  The  whole  evidence 
shews  that  she  was  so  enfeebled  in  body  and  mind  as 
to  be  unable  to  get  out  of  the  clutches  of  a  strong- 
minded  woman.  It  is  submitted  that  there  was  some 
evidence  for  the  jury,  and  that  the  question  was  entirely 
for  them. 
Bvlwer  replied. 

Eble  C.  J. — I  am  of  opinion  that  this  conviction 
was  wrong.  The  prisoner  was  indicted  for  causing 
the  death  of  Martha  Turner^  a  servant  in  her  employ; 
and  the  unlawful  act  alleged  to  have  conduced  to  the 
death  of  the  deceased  was  the  neglecting  to  supply 
her  with  proper  food  and  lodging  at  a  time  when  the 
deceased  was  reduced  to  such  a  state  of  body  and 
mind  as  to  be  helpless  and  unable  to  take  care  of  her- 
self, or  was  so  under  the  dominion  and  restraint  of 
the  prisoner  as  to  be  unable  to  withdraw  herself  from 
her  control.  Now,  the  law  clearly  is  that,  if  a  person 
has  the  custody  and  charge  of  another  and  neglects  to 
supply  proper  food  and  lodging,  such  person  is  respon- 
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sible,  if  from  such  neglect  death  results  to  the  person       1865. 
in  custody ;  but  it  is  also  equally  clear  that,  when  a      Smith*8 
person,  having  the  free  control  of  her  actions  and  able       ^*®®* 
to  take  care  of  herself,  remains  in  a  service  where  she 
is  starved  and  badly  lodged,  the  mistress  is  not  crimi- 
nally responsible  for  any  consequences  that  may  ensue. 
The  question  in  the  present  case  is,  whether  there  is 
evidence  that  the  deceased  was  reduced  to  such  a  state 
of  body  and  mind  as  to  be  helpless  and  unable  to  take 
care  of  herself,  or  that  she  was  so  under  the  dominion 
and  restraint  of  her  mistress  as  to  be  unable  to  with- 
draw herself  from  her  control.    If  there  was  substantial 
evidence  to  go  to  the  jury  on  either  of  these  points, 
the  conviction  must  of  course  be  sustained.     Now, 
the  deceased  was  clearly  not  helpless  and  unable  to 
take  care  of  herself  in  the  ordinary  and  literal  mean- 
ing of  those  words,  for  she  could  and  did  move  about, 
perform  various  services,  and  go  on  errands ;  therefore, 
she  was  clearly  not  so  enfeebled  as  to  be  a  helpless 
prisoner  in   the  hands  of  her  mistress.      The  first 
alternative  failing,  the  other  had  to  be  established, 
namely,  that  she  was  so  under  the  dominion  and  re- 
straint of  her  mistress  as  to  be  unable  to  withdraw 
herself  from  her  control.     Now,  was  the  deceased  by 
the  threats,  violence  or  other  ill-treatment   of  her 
mistress  deprived  of  the  exercise  of  her  own  free  will  ? 
We  asked  the  learned  counsel  for  the  prosecution  to 
point  out  what  he  especially  relied  upon  as  establish- 
ing this  proposition ;  and  he  says  that  the  evidence 
goes  far  beyond  mere  threats,  and  shews   that  the 
deceased  was  subjected   to  great  personal   violence 
at  the  hands  of  the  prisoner;  but  the  only  evidence 
of  personal  injury  that  we  can  find  is  so  far  back  as 
the  summer  of  1864,  and  the  only  evidence  of  an 
actual  threat  relates  to  about  the  same  period.     Sub- 
sequently to  that  time,  the  deceased  gave  notice  to 
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1865.      leave ;  but,  when  that  notice  expired,  she  voluntarily 
Smith's      Continued  in  the  service.     Now,  speaking  for  myself, 

^•^*        I  cannot  think  that  evidence  of  what  took  place  in 
the  summer  of  1864  is  so  proximately  connected  with 
the  death  in  February,  1865,  as  to  be  properly  sub- 
mitted to  the  jury.     There  would  be  great  danger  in 
allowing  a  prosecution  to  bring  forward  the  history  of 
a  person  extending  back  over  a  long  period  of  time. 
If  such  evidence  were  allowed  to  be  given  before  a 
jury,  it  could  not  but  happen  that  great  prejudice 
would  be  imported  into  the  case.     During  the  later 
period  in  which  the  service  was  continued,  for  all  I 
can  see,  the  deceased  could  have  abandoned  it,  if  she 
had  chosen  to  do  so.     It  may  be  that  she  did  not  like 
the  idea  of  becoming  the  inmate  of  a  workhouse;  it 
may  be  that  she  had  stolen  the  property  of  her  mis- 
tress, and  feared  a  prosecution  for  having  done  so  if  she 
left;  but  I,  for  my  part,  see  nothing  to  shew  that  she 
was  under  such  dominion  and  restraint  as  to  have 
been  unable  to  leave  if  she  had  wished.     She  could 
hardly  have  been  helpless  for  the  fortnight  before  her 
death,  for  on  the  21st  oi  February  she  left  the  service 
and  walked  away  with  a  person  whom  the  prosecution 
did  not  choose  to  call.    The  days  intervening  between 
the  21st  and  24th  oi  February  were  left  by  the  evi- 
dence wholly  unaccounted  for;  and,  considering  that 
on  the  latter  day  she  died  of  inflammation  of  the  lungs, 
a  disease  on  which  fatal  consequences  too  often  follow 
with  great  rapidity,  I  think  it  would  be  impossible  to 
say  that  the  prisoner's  neglect  was  the  proximate 
cause  of  the  death. 

Channell  B. — I  am  of  the  same  opinion.  The 
first  question  reserved  for  our  consideration  is  whe- 
ther the  dying  declaration  set  out  in  the  case  was 
receivable  in  evidence;  and  I  am  of  opinion  that  it 
was  properly  received.    A  declaration  of  this  kind  is 
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admissible,  if  it  relates  to  the  cause  of  death,  and  is  1865. 
made  by  the  person  whose  death  is  the  subject  of  sunn's 
inquiry,  at  a  time  when  all  hope  of  recovery  is  gone,  C"^* 
Now,  the  question  of  its  admissibility  on  those  grounds 
is  one  entirely  for  the  Judge  to  consider;  and,  if  he 
reserves  that  question  for  this  Court,  no  doubt  this 
Court  has  power  to  re'dew  his  decision ;  and  in  the 
exercise  of  that  power  now  I  am  of  opinion  that  the 
declaration  was  rightly  received.  But,  when  the 
Judge  has  decided  on  the  admissibility  of  the  decla- 
ration, a  wholly  different  question  arises,  viz., 
what  does  that  declaration  amount  to  ?  That  ques- 
tion is  one  entirely  for  the  jury.  Suppose,  in  the 
present  case,  the  declaration  had  never  been  reduced 
to  writing  at  all,  and  two  witnesses  had  been  called 
who  had  given  a  different*  account  of  what  the  girl 
had  said,  then  it  would  have  been  entirely  for  the  jury 
to  determine  what  the  girl  really  did  say,  and,  further, 
how  much  of  what  she  really  did  say  was  true.  So 
here,  when  the  declaration  was  reduced  into  writing 
at  the  time  it  was  made,  and  was  subsequently  brought 
before  the  jury  in  that  form,  it  was  for  them  to  say 
what  weight  they  would  attach  to  its  contents ;  and 
the  argument  of  Mr.  Bulwer  as  to  this  part  of  the 
case  seems  to  me  to  have  been  more  suited  for  the 
jury  than  for  this  Court. 

The  next  question  for  our  opinion  is  on  the  merits 
of  the  case.  The  summing  up  of  the  learned  Judge, 
which  was  quite  correct,  involved  two  matters  for  the 
consideration  of  the  jury;  first,  was  there  a  neglect  on 
the  part  of  the  prisoner  to  supply  the  deceased  with 
proper  food  and  lodging?  secondly,  was  that  neglect 
the  cause  of  death,  and  was  it  neglect  at  a  time  when 
the  deceased  was  so  under  the  dominion  and  restraint 
of  the  prisoner  as  to  be  unable  to  withdraw  herself 
from  her  control?    The  second  is  the  really  material 
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1865,       question  in  the  case;  and  we  have  to  say  whether 
Smith*8      there  was  evidence  proper  to  be  left  to  the  jury  on 

^■^'  that  point.  I  am  of  opinion  that  there  was  not. 
There  was  indeed  evidence  of  violence  ;  but  the  vio- 
lence was  only  important  to  establish  such  restraint 
of  the  deceased  on  the  part  of  the  prisoner  as  to 
render  her  responsible  for  her  subsequent  neglect,  as 
the  violence  in  no  way  appears  to  have  conduced  to 
the  death  of  the  deceased.  There  were  also  threats 
used  by  the  prisoner  to  the  deceased ;  but  then,  to 
counteract  all  this,  we  find  that,  subsequently  to 
Michaelmas^  1864,  the  deceased  was  at  liberty,  and 
able  to  go  out  about  the  town,  and,  in  fact,  re- 
peatedly did  go  out  in  that  way.  Taking  the  whole 
circumstances  together,  there  is  nothing  in  my  judg- 
ment to  shew  that  the  deceased  could  not  have  left 
the  prisoner's  service  altogether,  had  she  chosen  to  do 
so.  No  doubt  there  may  be  cases  where  a  person 
under  the  control  of  another  may  go  out  and  be  freed 
from  his  presence,  and  yet  be,  by  the  relationship 
between  them,  so  constrained  to  return  as  to  be 
actually  under  the  dominion  and  restraint  of  that 
other;  as,  for  instance,  a  soldier  under  leave  of  ab- 
sence, who  is  compelled  to  return  to  his  quarters 
at  the  proper  time  by  the  fear  of  incurring  the 
penalties  of  desertion.  In  such  a  case,  no  doubt,  there 
is  such  a  restraint  and  dominion,  as  to  render  the 
person  exercising  it  liable  for  such  a  neglect  as  is 
charged  in  the  present  case;  but  I  can  see  no  evidence 
of  that  kind  here,  and  therefore  agree  that  the  con 
viction  ought  to  be  quashed. 

Blackbubn  J. — I  am  of  the  same  opinion.  I  agree 
with  my  Brother  Channell  as  to  the  first  point,  viz., 
that  the  learned  Judge  rightly  admitted  ^e  dying 
statement  of  the  deceased.  That  having  been  ad- 
mitted, the  question  then  arises,  what  does  the  de- 
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ceased  state  therein  relating  to  the  cause  of  her  1865. 
death?  Now,  it  appears  on  the  whole  of  the  evidence  Smith's 
that,  though  there  was  considerable  active  violence  ^■*** 
and  cruelty  on  the  part  of  the  prisoner  towards  the 
deceased,  that  violence  and  cruelty  were  not  the  cause 
of  death,  and  therefore  the  prisoner  could  not  be 
found  guilty  on  that  ground.  But  the  question  left 
to  the  jury  was,  whether  the  want  of  proper  nourish- 
ment and  lodging,  both  of  which  the  prisoner  neg- 
lected to  supply,  was  the  cause  of  death?  and  if  so, 
then,  in  order  to  render  the  prisoner  criminally  liable 
for  that  neglect,  was  there  a  duty  on  the  part  of  the 
prisoner  to  supply  deceased  with  proper  food  and 
lodging  ?  The  question  we  have  to  determine  is, 
whether  there  was  evidence  of  such  a  duty ;  for  it  was 
not  disputed,  as  in  fact  it  could  not  be,  that  the 
direction  of  my  learned  brother  to  the  jury  was  right. 
Now,  in  the  ordinary  case  of  hiring  and  service,  there 
is  a  contract  on  the  part  of  the  master  to  supply  the 
servant  with  proper  food  and  lodging;  but,  if  that 
contract  is  broken,  in  ordinary  cases  the  remedy  of 
the  servant  so  injured  must  be  sought  in  a  civil 
Court;  for  to  render  a  person  who  has  the  charge  of 
another  criminally  responsible  for  neglect,  such  as  is 
alleged  in  this  case,  there  must  be,  on  the  part  of 
such  person,  a  duty  arising  from  the  helpless  character 
of  the  person  who  is  under  control.  Such  a  duty,  for 
instance,  arises  in  the  case  of  those  who  have  charge 
of  infants,  invalids  or  lunatics.  So  also  such  a  duty 
arises  where  the  person  exercising  the  restraint  exer- 
cises it  to  such  an  extent  as  to  entirely  deprive  the 
person  who  is  subject  to  it  of  all  liberty  whatever. 
In  cases  of  this  sort,  there  is,  no  doubt,  a  duty  raised 
to  supply  proper  food  and  lodging,  a  duty  which  arises 
not  solely  from  contract,  but  is  of  such  a  nature  as  to 
make  a  person  who  neglects  it  criminally  responsible 
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1866.      for  so  doing.     Waa  there  then  in  the  present  case 
Smith's     evidence  that  the  prisoner  stood  in  such  a  position 
towards  the  deceased  as  to  be  criminally  responsible 
for  her  neglect?    Now,  if  it  had  been  clearly  esta- 
blished that  the  deceased,  by  the  threats  and  violence 
of  the  prisoner,  had  been  terrified,  through  weakness 
of  intellect,  in  such  a  manner  as  to  be  prevented  from 
leaving  her  service  and  running  away,  then  I  should 
have  thought  her  a  helpless  person  within  the  meaning 
of  the  rule  of  law  to  which  I  have  referred ;  but  I  can 
find  no  sufficient  evidence  to  establish  this:  I  say 
advisedly  no  sufficient  evidence,  because  I  think  that 
there  is   certainly  a  scintilla  of  evidence.     I  have, 
therefore,  entertained  a  doubt  whether  this  was  not 
rather  a  case  for  an  appeal  to  the  clemency  of  the 
Crown  than  to  this  Court;  but,  on  consideration,  I 
think  we  must  say  that  the  rule  which  has  been  laid 
down  in  civil  cases  ought,  a  fortiori,  to  be  applied  to 
criminal  ones,  namely,  that  a  mere  scintilla  of  evi- 
dence ought  not  to  be  left  to  the  jury.     Now,  when  I 
look  at  the  evidence  I  do  not  find  any  threat  whatever 
of  such  a  nature  as  to  prevent  her  leaving  the  service 
if  she  had  chosen  to  do  so.     On  the  13th  of  February^ 
we  find  her  moving  about  and  going  errands  from 
which  she  need  not  have  returned.     Then  on  the  21st 
of  the  same  month,  according  to  her  own  statement, 
she  leaves  the  service,  or,  rather,  is  taken  away  from 
her  mistress's  house  by  a  Mrs.  Huggins^  who  is  not 
called  by  the  Crown ;  and  from  the  evidence  of  Mrs. 
Bus\  who  was  called,  it  would  seem  that  she  actually 
walked  away,  clearly  thereby  shewing  that  at  that 
time  she  was  not  physically  incapable  of  leaving,  had 
she  wished.     The  prosecutor  declined  to  call  the  only 
witness  who  could  have   thrown  any  light  on   the 
circumstances  of  the  deceased's  leaving  the  servce  on 
(he  21st,  and  that  being  so  the  case  is  rendered  highly 
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unsatisfactory.     It  is  true  that  the  deceased,  in  her       1865. 
statement,  says  that  the  prisoner  "locked  the  door;"      smith's 
but  the  time  to  which  this  refers  is  left  so  doubtful,       ^•^^ 
and  the  evidence  altogether  is  so  unsatisfactory,  that 
I  think  we  must  say  that  it  falls  within  the  rule,  that 
a  mere  scintilla  of  evidence,  insufficient  to  justify  a 
verdict,  ought  not  to  be  left  to  the  jury. 

Mellor  J. — I  entertain  the  same  opinion,  and  agree 
with  my  Lord  and  Brothers  in  the  observations  that 
they  have  made.  At  the  same  time  I  wish  to  say 
that  I  think  there  was  some  evidence  to  support  the 
verdict,  though  that  is  all  that  can  be  said;  and,  after 
the  light  that  has  been  thrown  upon  the  whole  case  - 
by  the  discussion  that  has  taken  place  to-day,  of 
course  I  should  not  leave  it  to  the  jury,  though,  had 
I  presided  at  the  trial,  I  should  have  taken  the  same 
course  that  my  Brother  Smith  did. 

MoOTAGUB  Smith  J. — I  reserved  this  case  for  the 
consideration  of  this  Courts  because  I  felt  great  doubt 
at  the  time  as  to  the  only  point  on  which  it  could  be 
sustained  at  all,  namely,  whether  the  deceased  was  so 
helpless  and  incapable  as  to  be  unable  to  withdraw 
herself  from  the  prisoner's  control.  I  was  by  no 
means  satisfied  at  the  trial  with  the  manner  in  which 
the  prosecution  was  conducted,  as  many  witnesses 
were  kept  back  whose  evidence  would  have  been  im- 
portant in  reference  to  the  transaction.  As  my  Lord 
has  pointed  out,  no  light  whatever  was  thro^vn  by 
the  prosecution  on  the  time  that  elapsed  between  the 
21st  and  24th  of  February.  At  the  same  time  I  felt 
that  I  could  not  take  the  responsibility  of  withdrawing 
the  case  from  the  consideration  of  the  jury,  though  1 
am  now  quite  satisfied  that  I  adopted  the  proper 
course  in  reserving  the  case  for  the  opinion  of  this 
Court,  as  it  has  had  a  far  calmer  consideration  than 
could  possibly  have  been  given  to  it  at  the  trial.     It 
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CEOWN  CASES  RESERVED, 
may  be  that  I  am  more  impressed  with  the  effect  of 
the  evidence  than   my  Brothers,    having    had    the 
advantage  of  hearing  it  given,  but  at  the  same  time 
I  do  not  dissent  from  their  decision. 

Conviction  quashed. 


1866. 


The  prisoner 
was  indicted 
for  an  inde- 
cent assault 
upon  a  girl 
under  twelve. 
He  was 
found  guilty ; 
but  the jury 
also  found 
that  the  ffirl 
consented  to 
the  acts  with 
which  the 
prisoner  was 
charged. — 
Held,  that 
the  convic- 
tion could 
not  be  sus- 
tained. 


REGINA  V.  EDWIN  JOHNSON. 

The  following  case  was  stated  by  the  Chairman  of 
Quarter  Sessions  for  the  county  of  Surrey. 

At  the  General  Quarter  Session  of  the  Peace  holden 
by  adjournment  at  Saint  Mary^  Newington^  in  and  for 
the  county  of  Surrey^  on  Monday^  the  1st  of  May^ 
1865,  Edwin  Johnson  was  tried  on  the  following 
indictment: — 

Surrey.  The  jurors  for  our  lady  the  Queen  upon 
their  oath  present  that  Edmn  Johnson  on  the  29th 
of  October  1864  unlawfully  did  carnally  know  and 
abuse  one  Emily  Eliza  Aslett  then  a  girl  above  the 
age  of  ten  years  and  under  the  age  of  twelve  years 
to  wit  of  the  age  of  ten  years  and  nine  months 
against  the  form  of  the  statute  in  such  case  made  and 
provided. 

2nd  count.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  Edwin 
Johnson  afterwards  to  wit  on  the  day  and  year  afore- 
said unlawfully  and  indecently  did  make  an  assault 
in  and  upon  the  said  Emily  Eliza  Aslett  and  did  then 
unlawfully  beat  wound  and  ill-treat  the  said  Emily 
Eliza  Aslett  against  the  form  of  the  statute  in  such 
case  made  and  provided. 
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8rd  count.  And  the  jurors  aforesaid  upon  their  1865. 
oath  aforesaid  do  further  present  that  the  said  Edwin  Jobv8ok*8 
Johnson  afterwards  to  wit  on  the  same  day  and  in  the 
year  aforesaid  in  and  upon  the  said  Emily  Eliza  Aslett 
in  the  peace  of  God  and  our  said  lady  the  Queen 
then  being  did  make  an  assault  and  the  said  EnvUy 
Eliza  Aslett  then  did  beat  wound  and  ill-treat  to  the 
great  damage  of  the  said  Emily  Eliza  Aslett  and 
against  the  peace  of  our  said  lady  the  Queen  her 
Crown  and  dignity. 

The  jury  returned  a  verdict  of  Guiby,  on  the 
second  count,  of  an  indecent  assault  on  the  said 
Emily  Eliza  Aslett,  but  stated  that  the  girl  consented 
to  the  acts  with  which  the  defendant  was  charged. 

The  counsel  for  the  defendant  moved  the  Court  to 
enter  the  verdict  as  of  acquittal;  but  the  Court 
refused  to  do  so,  and  reserved  the  following  point 
for  the  decision  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved : — 

Can  the  defendant  be  rightly  convicted  of  an 
indecent  assault  upon  the  second  count  of  the  above- 
mentioned  indictment,  the  jury  having  found  that  the 
person  upon  whom  the  assault  is  charged  to  have 
been  made  consented  to  the  acts  which  constituted 
the  alleged  assault,  she  being  under  twelve  years 
of  age? 

The  Court  respited  judgment,  and  admitted  the 
defendant  to  bail  until  the  above  mentioned  point 
shall  be  decided. 

This  case  was  argued,  on  Saturday^  the  3rd  ofJune^ 
1865,  before  Cockburn  C.  J.,  Martin  B.,  Cbompton 
J.,  Bramwell  B.  and  Channell  B. 

Oppenheim^  for  the  prisoner. — At  common  law,  a 
girl  under  twelve  could  consent  to  carnal  knowledge. 
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Cue. 


1^65.  The  Statute  (a)  takes  away  the  power  to  consent  to 
joHK80!i*s  carnal  knowledge,  when  the  girl  is  under  twelve,  but 
leaves  untouched  the  power  to  consent  to  an  inde- 
cent assault.  The  point  is  settled  by  the  case  of 
Regina  v.  Read{b)y  which  was  followed  in  Regina 
V.  Martin  (c)  and,  by  the  Irish  Courts,  in  Regina 
V.  Mehegan  (rf). 

(He  was  then  stopped.) 

No  counsel  appeared  in  support  of  the  conviction. 

CocKBUBN  C.  J. — This  case  is  concluded  by  the 
authorities;  but,  independently  of  authority,  the  point 
is  clear.  The  statute  does  not  take  away  the  power 
of  assent  to  an  indecent  assault.  Except  where  the 
case  falls  within  the  statute,  there  is  no  offence  unless 
it  is  an  offence  at  common  law.  In  this  case  the 
prisoner  committed  no  offence,  either  against  the 
statute  or  at  common  law. 

Conviction  quashed. 

(a)  24  &  25  Vict.  c.  100,  a.  51.  (e)  9  Car.  &  P.  213. 

{h)  1  Den.  C.  C.  377.  {d)  7  Cox  Crim.  Cas.  145. 
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ABDUCTION. 

A.  was  indicted,  under  the  ^4  &  25 
Vict  c.  100,*.  63,  for  fraudulently 
alluring  J.  out  of  the  possession 
of  her  mother  and  step-father,  the 
latter  having  then  the  lawful  care 
of  her,  and  JB.  with  being  an  ac- 
cessory before  the  fact. 

X  was  sent  by  her  mother  to 
live  with  her  grandmother.  In- 
stead of  going  there  she  went  to 
^.'s  house,  and  did  not  return 
home  when  desired  to  do  so  by  her 
mother.  After  remaining  with  JB. 
a  month  she  left  with  A.,  her 
paternal  uncle,  and  was  married 
to  him  without  her  mother's  know- 
ledge. Held,  that  the  averments 
that  the  girl  was  in  the  possession 
and  under  the  care  of  her  step- 
father might  be  rejected  as  surplus- 
age.— But  Held,  also,  upon  objec- 
tion taken  that  there  was  no  evi- 
dence that  the  alluring  was  frau- 
dulent, or  that  the  girl  was  taken 
out  of  her  mother's  possession, 
that  the  facts  did  not  support  the 
indictment.     Regina  y.  JBurrell, 

354 


TOL.  I. 


z  z 


ABOETIOK 

1.  Upon  an  indictment  under  the 
24  A  25  net.  c.  100,  s.  59,  for 
supplying  a  certain  noxious  thing, 
knowmg  that  the  same  is  intended 
to  be  used  with  intent  to  procure 
miscarriage,it  is  necessary  to  prove 
that  the  thing  supplied  is  noxious. 
The  supplying  an  innoxious  drug, 
whatever  may  be  the  intent  of  the 
person  supplying  it,  is  not  an 
offence  against  that  enactment. 
JUffina  y.  IsaacSy  220 

2.  In  order  to  constitute  the  offence 
of  supplying  a  noxious  substance 
with  the  intention  that  it  shall  be 
employed  in  procuring  abortion 
within  the  meaning  of  the  24  &  25 
Vict  c.  100,  s,  59,  it  is  not  neces- 
sary that  the  intention  of  employ- 
ing it  should  exist  in  the  mind  of 
any  other  person  than  the  person, 
supplying  it.     Begina  v.  Hillman^ 

843 

3.  The  prisoner  was  induced  by  A. 
who  was  pregnant  by  him,  to  get 
for  her  a  dose  of  corrosive  subli- 

L.  &,  0. 
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mate  for  the  purpose  of  produciDi 
abortion,  which  be  did  with  a  fa 
knowledge  of  the  purpose  to  which 
it  was  to  be  applied.  A,  took  the 
dose  in  the  prisoner's  absence,  and 
died  in  consequence.  The  jury 
found  that  the  prisoner  did  not 
administer  the  poison  to  her  or 
cause  her  to  take  it. — JSeld,  that, 
even  if  the  woman  were /eZo</«  #e, 
the  prisoner  could  not  be  convicted 
of  murder,  either  as  a  principal  or 
as  an  accessory  before  the  fact. 
Jtegina  v.  Fretwell^  161 

ACCESSOET. 

1,  The  prisoner  was  induced  by  ^., 
who  was  pregnant  by  him,  to  get 
for  her  a  dose  of  corrosive  subli- 
mate for  the  purpose  of  producing 
abortion,  which  he  did  with  a  full 
knowledge  of  the  purpose  to 
which  it  was  to  be  applied.  A, 
took  the  dose  in  the  prisoner's 
absence,  and  died  in  consequence. 
The  jury  found  that  the  prisoner 
did  not  administer  the  poison  to 
her,  or  cause  her  to  take  it.  Held^ 
that,  even  if  the  woman  were 
felo  de  se,  the  prisoner  could  not 

be  convicted  of  murder,  either  as 
a  principal  or  as  an  accessory 
before  the  fact.  Begina  v.  Fret- 
well,  161 

2.  The  24  &  25  Tict.  c.  94,  8.  3, 
which  enacts  that  an  accessory 
after  the  fact  to  any  felony  may  be 
indicted  and  convicted  of  a  sub- 
stantive felony,  whether  the  prin- 
cipal felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished 
in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony, 
if  convicted  as  an  accessory,  may 
be  punished,  does  not  render  an  ac- 
cessory after  the  fact  liable  to  be 
indicted  and  convicted  as  a  prin- 
cipal felon.  Eegina  v.  Fallon^  217 


ADMIRALTY. 

The  prisoner,  having  stolen  gome 
watches  on  board  a  British  ship 
on  the  high  seas,  was  afterwards 
apprehended  in  the  borough  of 
Southampton^  and  tried  for  the 
offence  at  the  Quarter  Sessions 
for  the  borough.  Heldy  that  he 
was  rightly  tried  there  under  the 
provisions  of  the  24  &  25  Tust. 
e,  96,  8.  116,  which  enacts  that 
all  indictable  offences  therein 
mentioned,  which  shall  be  com- 
mitted within  the  jurisdiction  of 
the  Admiralty,  may  be  tried  in 
the  county  or  place  in  which  the 
offender  shall  be  apprehended. 
Begina  v.  Feel,  231 

ADULTERER. 

,  Where  a  man  assists  a  wife  in 
carrying  off  what  he  knows  to  be^ 
her  husband's  property,  and  goes 
away  j^ith her  with  the  intention  of 
committing  adultery,  he  is  guilty 
of  larceny,  and  the  facts  that  he 
was  in  the  husband's  service,  and 
acted  under  the  wife's  directions  in 
removing  the  property,  afford  no 
answer  to  the  charge.  Eegina 
Y.  Mutters,  511 

!.  The  prisoner  had  been  a  lodger 
in  the  prosecutor's  house,  and 
left  under  circumstances  not  dis- 
closed. On  the  following  day  the 
Erosecutor's  wife  also  left  the 
ouse,  taking  with  her  a  small 
bundle.  Two  days  after,  the  pri- 
soner was  found  in  company  with 
the  prosecutor's  wife  (who  was 
passing  by  the  prisoner's  name) 
on  board  a  ship  bound  for  Quebec. 
Propertv  belonging  to  the  prose- 
cutor, of  a  bulk  greater  than  could 
have  been  comprised  in  the  bundle 
taken  by  the  wife,  was  found  in 
the  prisoner's  cabin  and  upon  his 
person.  Held,  that  there  waa 
some  evidence  to  support  a  con- 
viction for  receiving  the  property. 
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Icnowing  it  to  have  been  stolen. 
Hyina  v.  Deer,  240 

AGENT. 
See  Beceiyikg  (1). 

ALEHOUSK 

1.  The  11  &  12  Tict.  e.  49,  which 
regulates  the  hours  for  closing 
alehouses,  &o.,  during  Sunday 
morning,  is  not  repealed  bj  the 
18  &  19  Ttct.  c.  l\Sy  but  is  still 
in  force ;  and  it  is  an  offence  to 
keep  open  a  public  house  for  the 
sale  or  liquor  during  the  hours 
prohibited  by  the  first  section  of 
the  former  statute.  Be^na  v. 
Senior^  401 

2.  The  prisoner  was  indicted  for 
perjury  alleged  to  have  been  com- 
mitted by  him  before  magistrates, 
when  summoned  aa  a  witness  on 
behalf  of  a  publican  -who  was 
charged  with  keeping  his  house 
open  on  a  Sunday  during  prohi- 
bited hours.  The  iodictment 
alleged  that  the  publican's  offence 
was  an  offence  against  the  18  &  19 
VicL  e.  118,  which  gives  jurisdic- 
tion to  any  justice  of  the  county. 
It  also  averred  that  the  publican's 
house  was  situated  in  the  Petty 
Sessional  division  of  W,,  and  that 
the  convicting  magistrates  were 
acting  in  and  for  the  county,  but 
not  that  they  were  acting,  in  and 
for  the  division.  Held,  that  it 
was  not  necessary  to  aver  that  the 
convicting  magistrates  were  acting 
in  and  for,  or  to  prove  that  the 
publican's  house  was  situated  in, 
the  division  of  W.  Medina  v. 
Shaw,  579 

AMENDMENT. 

When  an  indictment  is  amended  at 
the  trial,  this  Court  cannot  coc- 
aider  it  as  it  originally  stood,  but 
z  z  2 


only  in  its  amended  form.  Regina 
V.  Weheter^  77 


APPREHENSION, 

1.  The  prisoner  was  convicted  of  a 
common  assault  on  J.  E.  The 
prisoner  was  arrested  by  J.  JS. 
m  the  execution  of  his  duty  aa 
bailiff  of  a  County  Court,  and 
committed  the  assault  in  resisting 
such  arrest.  The  warrant  under 
which  X  E.  acted,  and  which  was 
in  the  form  auUiorized  by  the 
19  &  20  Tict.  e.  108,  s.  61,  was 
produced  at  the  trial ;  but  the 
previous  proceedings  authorizinc^ 
the  warrant  were  not  jproved, 
Heldf  (Williams  J.  dvhitante\ 
that  the  conviction  was  right,  on 
the  ground  that,  by  virtue  of  the 
statute,  the  production  of  the 
warrant  was  a  justification  to  the 
officer  acting  under  it,  and  that  it 
was  not  necessary  to  prove  the 
previous  proceedings  authorizing 
its  issue*    Regina  v.  Davie^     C4 

2.  Upon  an  indictment  for  assault- 
ing a  peace-officer  in  the  execu- 
tion of  his  duty,  where  the  assault 
was  committed  by  the  prisoner  in 
resisting  his  arrest  by  the  officer 
on  a  charge  of  felony,  the  officer 
can  not,  upon  his  examination-in- 
chief,  be  questioned  -as  to  his 
knowledge  of  the  prisoner's  cha- 
racter for  the  purpose  of  shewing 
that  he  had  reasonable  cause  to 
suspect  the  prisoner  of  having 
committed  the  felony  for  which  ha 
was  arrested. 

The  proper  course,  under  such 
circumstances,  is  to  ask  the  officer 
generally  whether  he  had  reason 
to  suspect  the  prisoner,  leaving 
the  prisoner's  counsel  to  inquire 
into  the  grounds  of  the  suspicion, 
if  he  thinks  fit  to  do  so.  Regina 
V.  Turheiji^ld,  495 
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AEEEST. 

See  ApPEEHEN8I02!r. 

AEEEST  OF  JUDGMENT. 

It  is  no  ground  of  objection  to  an 
indictment  in  arrest  of  judgment 
that  it  contains  several  counts  for 
distinct  felonies. 

The  proper  course  to  pursue 
when  such  joinder  has  a  tendency 
to  embarrass  the  prisoner  in  his 
defence,  is  to  apply  to  the  Judge 
either  to  quash  the  indictment  or 
to  compel  the  prosecutor  to  elect 
on  which  count  he  will  proceed. 
Beginay.  Reywood,  461 

ASSAULT. 

1.  The  prisoner  was  convicted  of  a 
common  assault  on  J.  E,  The 
prisoner  was  arrested  by  X  E, 
in  the  execution  of  his  duty  as  a 
bailiff  of  a  County  Court,  and 
committed  the  assault  in  resisting 
such  arrest.  The  warrant  under 
which  J,  E,  acted,  and  which  was 
in  the  form  authorized  by  the  19 
&  20  rict.  e.  108,  *.  61,  was  pro- 
duced at  the  trial ;  but  the  pre- 
vious proceedings  authorizing  the 
warrant  were  not  proved.  Held 
(Williams  J.  dubitante),  that 
the  conviction  was  right,  on  the 
ground  that,  by  virtue  of  the 
statute,  the  production  of  the 
warrant  was  a  justification  to  the 
officer  acting  under  it,  and  that 
it  vras  not  necessary  to  prove  the 
previous  proceedings  authorizing 
its  issue.    Begina  v.  Davis^       64 

2.  Upon  an  indictment  containing  a 
count  for  an  assault  occasioning 
actual  bodilv  harm,  under  the  14 
&  16  Vict.  c\  100,  8.  29,  the  jury 
may  return  a  verdict  of  Guilty  of 
a  commoh  assault  merely.  Where 
the  Judge  declined  to  receive  such 
a  verdict  as  illegal,  and  the  jury 


thereupon  found  a  general  verdict 
of  Gutltg,  the  Court  awarded  a 
venire de novo,    Meginay.  Yeadon, 

81 

3.  The  prisoner  was  indicted  [for  an 
indecent  assault  upon  a  girl  under 
twelve.  He  was  found  guilty; 
but  the  jury  also  found  that  the 
girl  consented  to  the  acts  with 
which  the  prisoner  was  charged. 
Held^  that  the  conviction  could 
not  be  sustained.  Begina  v. 
Johnson,  632 

ATTEMPT. 

1.  There  can  only  be  an  attempt  to 
commit  an  act,  when  there  is  such 
a  beginning  as,  if  uninterrupted, 
would  end  in  the  completion  of 
the  act. 

The  prisoner  was  indicted  for 
attempting  to  commit  a  felony  by 
putting  his  hand  into  ^.'s  pocket, 
with  intent  to  steal  the  property 
in  the  said  pocket  then  Deiug. 
The  evidence  was,  that  he  was 
seen  to  put  his  hand  into  a 
woman's  pocket,  but  there  was  no 
proof  that  there  was  anything  in 
the  pocket.  Hcld^  that,  on  the 
assumption  that  there  was  nothing 
in  the  pocket,  the  prisoner  could 
not  be  convicted  of  the  attempt 
charged.     Begina  v.  Collins,    471 

2.  An  indictment  for  an  attempt  to 
commit  larceny,  which  charges 
the  prisoner  with  attemptinfi^  to 
steal  '^  the  goods  and  chattels  of 
ii.,"  without  further  specifying 
the  goods  intended  to  be  stolen, 
is  sufficiently  certain.  Begina  v. 
Johnson,  489 

3.  The  prisoner  was  entrusted  by  his 
master  with  some  meat,  which  was 
to  be  weighed  out  and  delivered 
to  a  customer.  By  means  of  a 
false  weight  he  kept  back  a  part 
of  the  meat  with  intent  to  steal 
it ;  but  the  fraud  was  discovered 
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befojRB  he  htid  actually  moved 
away  with  it.  Held,  first,  that 
he  was  rightly  conricted  of  an 
attempt  to  steal  the  meat;  and, 
secondly,  that  the  property  was 
well  laid  in  the  master.  Begina 
T.  Gheeieman^  140 

See  HorBCBBXAKiNa  (1). 

•JUEISDICTIOK   (6). 

AUTEEFOIS  ACQUIT. 

The  prisoner  was  tried  on  the  6th 
of  April,  1863,  upon  an  indict- 
ment which  charged  him  with 
having,  on  the  22nd  of  January, 
1863,  stolen  25  Ihs.  of  copper,  the 
property  of -4.,  and  was  acquitted. 
He  was  again  tried  on  the  29th 
of  June,  1863,  upon  an  indict- 
ment which  charged  him,  in  the 
first  count,  with  having,  on  the 
20th  of  September,  1862,  stolen  a 
riddle,  the  property  of -4. ;  and,  in 
the  second  count,  with  having,  on 
the  16th  of  January,  1863,  stolen 
five  shovels,  also  the  property  of 

The  prisoner  had  been  in  A'a 
employ  several  years,  and  the  rid- 
dle and  shovels  were  found  in  his 
possession  on  the  2l3t  oi  January, 
1863 ;  but  there  was  no  evidence 
to  shew  when  they  wero  stolen. 
Held,  that  the  prisoner  was  not 
entitled  to  be  acquitted  upon  the 
second  trial  on  the  ground  that 
the  charge  of  stealing  the  riddle 
and  shovels  ought  to  have  been 
included  in  the  first  indictment, 
and  that  on  these  fiicts  a  verdict 
was  rightly  found  agaiust  him 
upon  a  plea  of  autr^oia  acquit 
Begina  v.  EnigU^  378 

BAILEE. 

1,  The  bailment  "[intended  by  the 
20  &  21  Vict  c\  54,  8,  4,  is  a  de- 
posit of  something  to  be  returned 


in  specie ;  and  therefore  one  with 
whom  money  has  been  deposited, 
and  who  is  under  an  obligation  to 
return  the  amount,  but  not  the 
identical  coin  deposited,  is  not  a 
bailee  of  the  moaej  within  the 
meaning  of  that  section.  lUyina 
V.  Hastall,  58 

2.  The  prisoner  was  intrusted  by 
the  prosecutor  with  money  to 
buy  a  load  of  coals,  which  were 
to  be  brought  to  the  prosecutor's 
by  the  prisoner  in  his  own  cart, 
the  prisoner  being  paid  for  his 
services,  including  the  use  of  his 
horse  and  cart.  He  bought  a  load 
of  coals  in  his  own  name,  and  on 
the  way  to  the  prosecutor's  ab- 
stracted a  portion  of  the  coal 
and  converted  it  to  his  own  use, 
delivering  the  rest  of  the  coal  to 
the  prosecutor  as  and  for  the 
whole  loAi.— Held,  that  he  was 
rightly  convicted  of  larceny  as  a 
bailee.     Begina  v.  BunJcall,    371 

3.  The  prosecutor  delivered  to  the 
prisoner,  a  married  woman,  a  box 
containing  money  to  be  taken  care 
of.  The  prisoner  stole  the  money, 
her  husband  being  entirely  inno- 
cent in  the  transaction. — Held^ 
that  she  was  either  ffuilty  of 
simple  larceny,  or  that  she  was  a 
bailee  and  guilty  of  larceny  as  a 
bailee  under  the  20  &  21  Vict, 
e.  54,  #.  4. 

8enihle,^er  Pollook,  0.  B., 
and  Mabtin,  B.,  a  married  woman 
may  be  convicted  of  larceny  as  a 
bailee  under  that  section.  Begina 
V.  Bobson,  93 

See  Labcekt  (8), 

BAILIFF. 
See  Embezzlement  (7). 

BANK. 
So  much  of  sect.  9  of  the  7  Geo.  4, 
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e.  46,  as  enacts  that,  in  all  indict- 
ments to  be  had  or  preferred  bj 
or  on  behalf  of  a  banking  copart- 
nership carrying  on  business  un- 
der the  provisions  of  that  Act,  it 
shall  be  lawful  and  sufficient  to 
state  the  money,  &c.,  of  such  co- 
partnership to  be  the  money,  Ac, 
of  any  one  of  the  public  officers 
for  the  time  being  of  such  copart- 
nership, if  obligatory  and  not 
merely  permissive,  is  modified  by 
sect.  14  of  the  7  Geo,  4,  «.  64 ; 
and  in  any  such  indictment  the 
property  of  the  copartnership 
may  be  described  as  the  pro- 
perty of  one  of  the  public 
officers  under  the  former,  or  as 
the  property  of  one  of  the  part- 
ners and  others  under  the  latter, 
enactment.    Begina  v.  Pritchard, 

84 
See  FoBGEET  (2),  (S). 
Tbubtbb  (1). 

BANK  NOTE. 

Ihe  taking  of  a  '^positive"  impres- 
sion of  a  note  on  glass  by  means 
of  the  photographic  process  is  a 
"  making"  of  a  note  within  the 
meaning  of  the  24  &  25  Vtct. 
e.  98,  8.  19,  although  the  impres- 
sion so  taken  is  evanescent,  and 
although  it  cannot  be  printed  or 
engraved  from  until  it  has  been 
converted  into  a  "  negative." 
fie^na  v.  Binaldi,  330 

BANKEUPT, 

1.  The  prisoner,  a  bankrupt,  had 
been  guiltv  of  an  offence  against 
the  12  &  13  Vict.  c.  106,  #.  251, 
in  not  surrendering  himself  to 
the  Court;  and  an  information 
had  been  laid  before  a  magistrate, 
who  had  issued  a  warrant  for  his 
apprehension.  Subsequently  the 
24  &  25  Vict  c.  134,  came  into 
operation,  which,  by  sect.  230, 


repeals  the  12  A  13  TtcL  c.  !<»„ 
«.  251,  subject  to  the  exceptions' 
therein  contained.  The  prisoner 
was  afterwards  indicted  and  con- 
victed under  the  repealed  enact- 
ment. KeU^  first  (dubittmte 
Blacebueit  J.),  that  there  waa 
a  proceeding  pending  within  the 
meaning  of  the  24  &  25  Vini,  c. 
134,  8.  230;.  and  secondly,  that 
the  word  "  penalty*'  in  that  sec- 
tion extends  to  any  penal  conse- 
quences whatsoever,  and  is  not 
restricted  to  a  pecuniary  penalty 
only.    Begina  v.  Smithy  131 

2.  The  prisoner  was  indicted  under 
the  12  &  13  Tict.  c.  106,  #.  251, 
which  enacts  that,  if  any  person 
adjudged  bankrupt  shall  do  auY 
of  the  acts  therein  specified,  with 
intent  to  defraud  his  creditors, 
he  shall  be  deemed  guilty  of 
felony. 

The  indictment  allegied  that  the 
prisoner  committed  an  act  of 
Bankruptcy  by  being  unable  to 
meet  his  engagements  with  hia 
creditors,  and  by  filing  his  peti- 
tion to  the  Court  of  Bankruptcy 
for  adjudication  ot  bankruptcy 
against  himself.  Heldy  that,  inas- 
much as  the  indictment  alleged 
special  pounds  of  adjudication 
which  did  not  constitute  an  act 
of  bankruptcy,  it  was  bad,  and 
the  conviction  founded  upon  it 
could  not  be  supported.  Begina 
V.  J£m«^,  206 

3.  The  233rd  section  of  the  Bank- 
ruptcy Act,  1849  (12  &  13  Viet, 
e^  106),  applies  to  criminal  as 
well  as  to  civil  cases.  Where  a 
person  has  been  adjudicated  a 
bankrupt,  and  has  not  taken  steps 
to  dispute  or  set  aside  the  adjucu- 
catiou  within  the  time  appointed 
by  that  section,  the  Gazette 
is  conclusive  evidence  of  the 
bankruptcy  as  against  him  upon 
a  prosecution  for  a  misde- 
meanor   under  the    bankruptcy 
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Acts  ;  and,  even  if  tbe  proceedings 
in  bankruptx^Y  ai*6  put  in  evidence, 
he  cannot  take  advantage  of  any 
irregularity  that  may  appear 
upon  the  face  of  them.  Be^ina 
V.  Levi,  597 

BAWDY  HOUSE. 
See  DisoBDEBLT  House. 

EEEE. 

See  Alehouse. 

BOBOUQH. 

An  indictment  under  the  25  Qeo.  2, 
e,  36,  #.  5,  for  keeping  a  dis- 
orderly house,  may,  where  the 
house  is  situated  in  a  borough,  be 
preferred  and  tried  at  the  Quarter 
Sessions  for  the  borough.  Begina 
V.  Charles,  90 

See  JUBIBDIOTIOK  (1). 

BBITISH  SUBJECT. 

See  Ship. 

BEOTHEL. 
See  DisoBDEBLT  House. 

BUEGLAEY. 
See  Housebbeaking. 

CHAEACTEE. 

1.  If  evidence  of  good  character  is 
given  on  behalf  of  a  prisoner, 
evidence  of  bad  character  may  be 
given  in  reply  (h{g8itante  Mab- 
thtB.) 

But  (diieentientihus  Eble 
C.  J.  and  WiLLES  J.)  in  either 
case  the  evidence  must  be  con- 
fined to  the  prisoner's  general 
reputation,    and   the    individual 

.  opinion  of  the  witness  aa  to  his 


disposition,  founded  upon  his  own 
experience  and  observation,  is 
inadmissible.     Regina  v.  Bowtoit, 

520 

2.  Upon  an  indictment  for  assault- 
ing a  peace-officer  in  the  execution 
of  his  duty,  where  the  assault  was 
committed  by  the  prisoner  in  re- 
sisting his  arrest  by  the  officer 
on  a  charge  of  felony,  the  officer 
cannot,  upon  his  examination-in- 
chief,  be  questioned  as  to  his 
knowledge  of  the  prisoner's  cha- 
racter for  the  purpose  of  shewing 
that  he  had  reasonable  cause  to 
suspect  the  prisoner  of  having 
committed  the  felony  for  which  he 
was  arrested. 

The  proper  course,  under  such 
circumstances,  is  to  ask  the  officer 
generally  whether  he  had  reason 
to  suspect  the  prisoner,  leaving 
the  prisoner's  counsel  to  inquire 
into  tbe  grounds  of  the  suspicion, 
if  he  thinks  fit  to  do  so.  Eegina 
y.  Turhe^ld,  495 

CLEEK. 

See  EiiBE^ZLSHEiTT  (1),  (2),  (3), 

(6),  (7)- 

COINING, 

1.  The  prisoner  was  indicted  for 
knowingly  and  without  lawful  ex- 
cuse having  in  his  custody  and 
possession  a  mould  on  which  was 
impressed  the  figure  and  apparent 
resemblance  of  the  obverse  side 
of  a  half-crown.  The  mould  was 
found  in  the  house  of  the  prisoner, 
who  had  previously  passed  a  bad 
half-crown ;  but  there  was  no  evi- 
dence to  shew  that  the  half-crown 
had  been  made  in  the  mould. 
Held,  that  there  was  sufficient 
evidence  to  go  to  the  jury.  Re- 
ginar.  Weeks,  18 

2.  The  prisoner  was  indicted,  under 
the  24  &  25  Vict.  c.  dd,  s.  13,  for 
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uttering  a  medal  resembling  8 
balf-BOvereign  in  size,  figure  and 
colour,  but  of  less  value  than  a 
half-sovereign. 

The  evidence  was,  that  the  medal 
vas  of  the  same  diameter  as  a 
half-sovereign,  and  similar  to  it 
in  colour ;  that  the  guerling  was 
round  and  not  square ;  and  that 
on  the  obverse  side  there  was  a 
stamp  of  the  head  of  the  Queen 
similar  to  that  on  a  half-sovereign, 
l^ut  with  a  different  legend  en- 
circling it.  There  was  no  evi- 
dence of  the  impression  on  the 
reverse  side  of  the  medal.  Held, 
that  there  was  sufficient  evidence 
that  the  medal  resembled  a  half- 
sovereign  in  size,  figure  and  colour 
to  sustain  the  conviction.  JS^gi^ 
ffina  V.  Bobin^nf  604 

COMPANY. 
See  JoiKT  Stock  Com^aitt. 


CONFESSION. 

JL  and  B.  being  charged  with  felony, 
A,  said  to  B^  in  tlie  presence  of 
the  prosecutor  and  of  the  policeman 
who  had  charged  them,  "  Well, 
John,  you  had  better  tell  the 
truth,"*  Whereupon,  the  prose- 
cutor and  policeman  remaining 
silent,  B.  made  a  confession.  B. 
subsequently  made  a  further  con- 
fession to  the  policeman,  on  their 
"way  to  the  BndewelL  Seld,  that 
the  confessions  so  made  were  ad- 
missible in  evidence  on  the  trial. 
Bcgina  v.  Barker^  42 

CONSENT. 
See  Assault  (3>. 

COEEOBOEATION. 
See  FiBJUST  (2). 


COUNTY  COUBT. 

1.  The  prisoner  was  convicted  of  a 
common  assault  on  J.  E,  The 
prisoner  was  arrested  by  J,  E, 
in  the  execution  of  his  duty  as 
bailiff  of  a  County  Court,  and  com- 
mitted the  assault  in  resisting  sueh 
arrest.  The  warrant  under  which 
J,  E,  acted,  and  which  was  in  the 
form  -authorized  by  the  19  &  20 
Tict  e.  108,  *.  61*,  was  produced 
at  the  trial;  but  the  previous 
proceedings  authorizing  the  war* 
rant  were  not  proved.  Meld 
(Williams  J.  duhitante),  that  the 
conviction  was  right  on  the  ground 
that,  by  virtue  of  the  statute,  the 
production  of  the  warrant  was  a 
justification  to  the  officer  acting 
under  it,  and  that  it  was  not 
necessary  to  prove  the  previous 
proceedings  authorizing  its  issue. 
Begina  v.  Bavitj  64 

2.  The  under-baitiff  of  a  County 
Court  was  convicted  of  embezzling 
some  money  which  he  had  levied 
under  process  of  the  Court.  He 
was  inaicted  as  the  servant  of  the 
high-bailiff,  to  whom  the  money 
embezzled  was  alleged  to  belong. 

By  the  9  &  10  Vict.  e.  95,  *.  81, 
the  high*bailiff  may  appoint  and 
dismiss  the  under-bailiffs ;  and  by 
seet.  83  he  is  made  responsible 
for  their  acts  and  defaults.  By 
B.  81  of  the  County  Court  Rules 
the  under-bailiff  is  to  pay  over  all 
the  money  he  levies  to  the  regis- 
trar. Held,  that  the  money  was 
not  the  property  of  the  high-bailifl^ 
and  that  therefore  the  conviction 
was  wrong.    Begina  v.  Ghver^  466 

CUSTODY. 
See  CoTmaro  (1), 

DEPOSITIONS. 
I.  In  order  to  render  the  deposi- 
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tions  taken  before  the  magistrate 
admissible  in  evidence,  under  the 
11  &  12  Vict.  c.  42,  s.  17,  upon 
the  trial  of  a  prisoner,  they  must 
be  taken  in  his  presence  and  in 
that  of  the  magistrate;  and  the 
prisoner  must  have  an  opportunity 
of  cross-examining  the  witnesses 
in  the  magistrate's  presence. 

The  witnesses  were  examined 
before  the  magistrate  and  in  the 
presence  of  the  prisoner,  who  had 
an  opportunity  6f  cross-examining 
them  ;  and  the  heads  of  what  they 
could  prove  were  taken  down  by  a 
clerk.  Another  clerk  then  exa- 
mined the  witnesses  from  these 
heads,  and  wrote  down  their  an- 
swers, in  the  absence  of  the  ma- 
gistrate, bu1(  in  the  presence  of 
the  prisoner,  who,  however,  was 
not  asked  to,  and  did  not,  cross- 
examine  them  ;  and  the  witnesses 
signed  the  statements  so  taken. 
These  stat^ements  were,  afterwards, 
read  over  to  the  witnesses  in  the 
presence  of  the  magistrate  and  of 
the  prisoner ;  but  the  latter  was 
not  asked  to  cross-examine  the 
witnesses.  The  magistrate  there- 
upon signed  these  statements,  and 
returned  them  as  the  depositions 
in  the  case.  Held,  that  thev  were 
improperly  taken,  and  could  not 
be  used  upon  the  trial  in  the  ab- 
sence of  one  of  the  witnesses. 
Bepna  v.  Watts,  839 

.  There  may  be  incidents  attending 
an  approaching  parturition  of 
such  a  natui^  as  to  make  it  an 
illness  within  the  meaning  of  the 
11  &  12  Vict.  0.  42,  8.  17.  The 
question  whether  the  illness 
proved  is  or  is  not  within  the 
statute,  is  a  question  for  the  de- 
termination of  the  Judge  pre- 
siding at  the  trial;  and  this 
Court  will  not  interfere  with  the 
exercise  of  his  discretion.  Begina 
y.  Stephenson,  165 


DISOEDEELT  HOUSE. 

1.  An  indictment  under  the  25 
Geo.  2,  c.  36,  s.  5,  for  keeping  a 
disorderly  house,  may,  where  the 
house  is  situate  in  a  borough,  be 
preferred  and  tried  at  the  Quarter 
Sessions  for  the  borough.  Begina 
V.  Charles^  90 

2.  The  prisoner  was  the  owner  of  a 
house,  which  he  let  to  a  weekly 
tenant  who  conducted  it  as  a 
bawdy-house.  The  prisoner  de- 
rived no  increase  of  rent  by  reason 
of  the  nature  of  the  occupation  ; 
but,  although  he  had  notice  of  the 
use  to  which  the  house  was  ap- 
plied, he  took  no  steps  to  put  an 
end  to  the  nuisance.  Held,  that 
he  could  not  be  convicted  of  keep- 
ing a  bawdy-house.  Begina  v. 
Barrett,  263 

3.  The  defendant  was  the  owner  of 
a  house,  the  whole  of  which  he 
let  in  parts  to  women  as  weekly 
tenants,  who  with  his  knowledge 
and  assent  used  their  respective 
rooms  for  purposes  of  prostitu- 
tion. The  defendant  retained  no 
part  of  the  house  for  himself, 
and  had  no  control  over  it,  nor 
did  he  derive  any  advantage  from 
the  use  made  of  the  house,  except 
in  so  far  as  the  ability  of  the 
tenants  to  pay  their  rent  was 
thereby  increased.  Held,  that  he 
was  not  the  keeper  of  a  disorderly 
house,  and  conld  not  be  convicted 
as  such.  Begina  v.  Stannard,  349 

DEUG. 
See  Abobtiok  (1),  (2). 
Maxioious  Ikjxtbt  (1). 

DYING  DECLAEATIOK. 
It  is  no  objection  to  the   admissi- 
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bility  of  a  dying  declaration  that 
it  was  made  in  answer  to  leading 
questions.    Eegina  y.  Smith,  607 

ELECTION. 
See  Pbaotiob  (8),  (13). 

EMBEZZLEMENT. 

1.  The  prisoner,  who  was  indicted 
for  embezzlement,  was  employed 
by  an  iron  Company  to  obtain 
orders  at  iST.,  and  received  a  com- 
mission upon  the  orders  he  ob- 
tained. It  was  his  duty  to 
account  to  the  Company  for  any 
money  which  he  might  receiye 
for  them  ;  but  it  did  not  appear 
that  it  was  his  duty  to  receive 
money  for  them.  Held,  that  he 
was  not  a  clerk  or  servant  within 

.  the  meaning  of  the  statute  7  &  8 
Geo.  4,  e.  29,  *.  47.  Begina  v. 
May,  13 

2.  The  prisoner  was  engaged  by  the 
prosecutor  as  a  commercial  tra- 
veller, and  was  paid  by  commis- 
sion, but  was  at  liberty  to  obtain 
orders  for  others  than  the  pro- 
secutor. Held,  that  he  was  a 
servant  within  the  meaning  of 
the  7  A  8  Geo.  4,  e.  29,  9.  in. 
Megima  v.  l}Ue,  29 

8.  The  prisoner  was  a  cashier  and 
collector  to  commission-agents. 
He  was  paid  partly  by  salary  and 
partly  by  a  percentage  on  the 
profits,  but  was  not  to  contribute 
to  the  losses,  and  had  no  control 
over  the  management  of  the  busi- 
ness. Held,  that  he  was  a  servant 
within  the  meaning  of  the  7  &  8 
Geo.  4,  e.  29,  «.  47,  and  not  a 
partner.    Begina  v.  M' Donald,  86 

4,  The  prisoner,  a  member  of  a 
Friendly  Society,  was  employed 
to  receive  the  weekly  payments 
made  by  the  members.    He  gave 


correct  receipts  to  the  members, 
but  omitted  to  enter  in  the  con- 
tribution and  cash  books  a  large 
number  of  the  sums  so  received. 
On  being  called  upon  for  an  ex- 
planation, he  admitted  that  he 
nad  received  the  sums  so  omitted. 
Held,  that  he  was  guilty  of 
embezzlement. 

Upon  the  trial  these  books  were 
tendered  generally  in  evidence, 
and  received;  although  it  was 
objected  that  the  evidence  ought 
to  be  confined  to  the  entries 
forming  the  subject  of  the  indict- 
ment. Held,  that  they  were 
rightly  admitted.  Begina  v. 
Froud,  97 

5.  The  prisoner  was  the  paid  secre- 
tary of  a  Building  Society  whose 
surplusfunds  were  lent  upon  mort- 
gage. It  was  no  part  of  his  duty, 
as  defined  by  the  rules,  to  receive 
the  money  when  the  mortgages 
were  redeemed ;  but  the  rules  had 
not  been  strictly  adhered  to,  and 
the  prisoner  had  been  in  the 
habit  of  receiving  this  money, 
giving  in  exchange  for  it  receipts 
previously  signed  by  the  trustees. 
On  one  of  these  occasions  he  em- 
bezzled the  money  so  received. 
Held,t\iKt  he  was  rightly  convicted 
of  embezzlement,  inasmuch  as  he 
had  received  the  money  by  virtue 
of  his  employment,  as  ascertained 
by  the  actual  course  of  business. 
Begina  v.  Hastie,  269 

6.  The  prisoner  w^p  a  member  of 
a  Friendly  Society  and  one  of  a 
joint  committee  appointed  by  his 
own  and  another  Society  to  man- 
age an  excursion  of  the  members 
by  railway.  He  was  nominated 
by  the  committee  to  sell  the  ex- 
cursion tickets,  which,  together 
with  the  money  produced  by  their 
sale,  belonged  to  the  two  Societies; 
and  it  was  his  duty  to  pay  over 
the  money  received  for  the  tickets 
to  another  person  named  for  that 
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purpose ;  but  he  was  to  have  no 
remuneration  for  his  services  in 
disposing  of  them.  Held,  that  he 
was  not  a  clerk  or  servant  within 
the  24  &  25  Viet.  e.  96,  a.  68, 
and  could  not  be  convicted  of 
embezzling  the  money  received 
upon  the  sale  of  the  tickets.  Be- 
gina  v.  Bren,  346 

7.  The  under-bailiff  of  a  County 
Court  was  convicted  of  embez- 
zling some  money  which  he  had 
levied  under  process  of  the  Court. 
He  was  indicted  as  the  servant  of 
the  high-bailiff,  to  whom  the  mo- 
ney embezzled  was  alleged  to 
belong. 

By  the  9  &  10  Vict.  c.  95,  «.  81, 
the  high-bailiff  may  appoint  and 
dismiss  the  under-bailiffs ;  and  by 
sect.  33  he  is  made  responsible 
for  their  acts  and  defaults.  By 
B.  31  of  the  County  Court  Rules 
the  under-bailiff  is  to  pav  over  all 
the  money  he  levies  to  the  regis- 
trar. Held,  that  the  money  was 
not  the  property  of  the  high- 
bailiff,  and  that,  therefore,  the 
conviction  was  wrong.  Begina  I 
V.  Qhver,  466  I 

See  Tbustei. 

EVIDENCE. 

1.  Upon  a  triri  for  felony,  other 
felonies  which  have  a  tendency 
to  establish  the  scienter  may  be 
given  in  evidence  for  that  pur- 
pose.   Begina  v.  Weehe,  18 

2*  A.  and  B.  being  charged  with 
felony,  A.  said  to  jB.,  in  the  jpre- 
sence  of  the  prosecutor  and  of 
the  policeman  who  had  charged 
them,  "  Well,  John,  you  had  bet- 
ter tell  the  truth."  Whereupon, 
the  prosecutor  and  policeman 
remaining  silent,  B,  made  a  con- 
fession. B.  subsequently  made  a 
further  confession  to  the  police- 


man on  their  way  to  the  Bride- 
well. Held,  that  the  confessions 
so  made  were  admissible  in  evi- 
dence on  the  trial.  Begina  v. 
Barker,  42 

3.  The  prisoner,  a  member  of  a 
Friendly  Society,  was  employed 
to  receive  the  weekly  payments 
made  by  the  members.  He  gave 
correct  receipts  to  the  members, 
but  omitted  to  enter  in  the  con- 
tribution and  cash  books  a  large 
number  of  the  sums  so  received. 
Upon  the  trial  these  books  were 
tendered  generally  in  evidence, 
and  received;  although  it  was 
objected  that  the  evidence  ought 
to  be  confined  to  the  entries  form- 
ing the  subject  of  the  indictment. 
Held,  that  they  were  rightly  ad- 
mitted.   Begina  v.  Broud,        97 

4.  Upon  an  indictment  for  assault- 
ing a  peace-officer  in  the  execution 
of  his  duty,  where  the  assault  was 
committed  by  the  prisoner  in  re- 
sisting his  arrest  by  the  officer  on 
a  charge  of  felony,  the  officer  can- 

I  not,  upon  his  examination-in-chief, 
I  be  Questioned  as  to  his  knowledge 
of  the  prisoner's  character  for  the 
purpose  of  shewing  that  he  had 
reasonable  cause  to  suspect  the 
prisoner  of  having  committed  the 
felony  for  which  he  was  arrested. 
The  proper  course,  under  such 
circumstances,  is  to  ask  the  officer 
generally  whether  he  had  reason 
to  suspect  the  prisoner,  leaving 
the  prisoner's  counsel  to  inquire 
into  the  grounds  of  the  suspicion, 
if  he  thinks  fit  to  do  so.  Begina 
V.  Turherfield,  495 

5.  If  evidence  of  good  character  is 
given  on  behalf  of  a  prisoner, 
evidence  of  bad  character  may  be 
given  in  reply  '(Jumtante  Mas* 
TIW  B.). 

But  (dissentientihue  ^BJJi  C.  J. 
and  WiLLSS  J.)  in  either  case  the 
evidence  must  be  confined  to  the 
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prisoner's  general  reputation ;  and 
the  individual  opinion  of  the  wit- 
ness as  to  his  disposition,  founded 
upon  his  own  experience  and  ob- 
servation, is  inadmissible.  Begina 
V.  Bowton,  620 

6.  A  mere  scintilla  of  evidence  not 
sufficient  to  justify  a  verdict  ought 
not  to  be  left  to  the  jury.  B^gina 
V.  8mUh,  607 

7.  In  order  to  render  the  deposi- 
tions taken  before  the  magistrate 
admissible  in  evidence  under  the 
II  &  12  VicL  c.  42,  *.  17,  upon 
the  trial  of  a  prisoner,  thej  must 
betaken  in  his  presence  and  in 
that  of  the  magistrate ;  and  the 
prisoner  must  have  an  opportunity 
of  cross-examining  the  witnesses 
in  the  magistrate's  presence. 

The  witnesses  were  examined  be- 
fore the  magistrate  and  in  the  pre- 
sence of  the  prisoner,  who  baa  an 
opportunity  of  cross-examining 
them ;  and  the  heads  of  what  they 
could  prove  were  taken  down  by 
a  clerk.  Another  clerk  then  exa- 
mined the  witnesses  from  these 
heads,  and  wrote  down  their 
answers,  in  the  absence  of  the 
magistrate,  but  in  the  presence  of 
the  prisoner,  who,  however,  was 
not  asked  to,  and  did  not,  cross- 
examine  them ;  and  the  witnesses 
signed  the  statements  so  taken. 
These  statements  were  afterwards 
read  over  to  the  witnesses  in  the 
presence  of  the  magistrate  and  of 
the  prisoner,  but  the  latter  was 
not  asked  to  cross-examine  the 
witnesses.  The  magistrate  there- 
upon signed  these  statements,  and 
returned  them  as  the  depositions 
in  the  case.  Held,  that  tnev  were 
improperly  taken,  and  could  not 
be  used  upon  the  trial  in  the 
absence  of  one  of  the  witnesses. 
Begina  v.  WatU,  339 

8.  The  prisoner,  a  member  of  a 
Friendly  Society,  was  employed  to 


receive  the  weekly  payments  made 
by  the  members.  He  gave  cor- 
rect receipts  to  the  members^  but 
omitted  to  enter  in  the  contri- 
bution and  cash  books  a  large 
number  of  the  sums  so  received. 
Upon  the  trial  these  books  were 
tendered  generally  in  evidence 
and  received,  although  it  was 
objected  that  the  evidence  ought 
to  be  confined  to  the  entries 
forming  the  subject  of  the  in- 
dictment. Seld,  that  they  were 
rightly  admitted.  Regina  v. 
Broud,  97 

9.  An  indictment  contained  two 
counts  for  obtaining  money  by 
false  pretences  on  two  several 
occasions,  the  requirements  of 
the  Vexatious  Inaictments  Act 
having  been  complied  with  in 
respect  of  one  of  the  cases  only. 
The  prisoner  refused  to  plead ;  and 
a  plea  of  Not  Ouilty  was  entered 
bv  the  direction  of  the  Court. 
Evidence  was  given  upon  each 
count,  and  the  prisoner  was  con- 
victed upon  each.  Held,  first, 
that  the  second  count  ought  to 
have  been  quashed,  and  that 
therefore  the  conviction  upon 
that  count  could  not  stand ;  and, 
secondly,  that,  as  evidence  was 
received  which  would  have  been 
inadmissible  upon  the  trial  of  the 
first  count  alone,-  the  conviction 
upon  that  count  also  was  bad. 
Begina  v.  Fuidge,  390 

10.  The  prisoner  was  convicted  of 
embezzling  the  money  of  Thomas 
Bolland  and  others,  who  carried 
on  business  under  the  name  of 
The  Botherkam  Coal  Company, 
Limited,  Some  members  of  the 
Company  were  called  directors, 
and  others  shareholders;  the 
number  of  members  had  far  ex- 
ceeded twenty ;  the  name  of  tlie 
Company  was  over  the  door ;  the 
shares  were  transferable  without 
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the  confient  of  the  other  share- 
holders;  and  a  minute  book  for 
resolutions  was  kept.  No  register 
of  shareholders  was  produced  at 
the  trial.  Seld,  1,  that  there  was 
no  evidence  for  the  jury  that  the 
Company  was  incorporated. 

2.  That  partners  in  the  Company 
might  be  proved  to  be  such  by 
parol  evidence. 

3.  That,  Thomas  BoUand  and 
others  being  partners  in  the  Com- 

E any,  the  indictment  was  supported 
y  proof  that  the  money  was  the 
property  of  the  Company.  Bepna 
V.  JbVankland,  276 

11.  It  is  no  objection  to  the  admis- 
sibility of  a  dying  declaration  that 
it  was  made  in  answer  to  leading 
questions.    Begina  v.  Smith,   607 

12.  Upon  the  trial  of  an  indictment 
under  the  9  Geo,  4,  c.  69,  8.  9, 
for  night- poaching,  in  order  to 
prove  that  the  proceedings  were 
commenced  within  twelve  months 
after  the  commission  of  the  offence, 
as  required  by  sect.  4,  a  warrant 
for  the  defendant's  apprehension 
issued  withiu  the  twelve  months 
was  produced;  but  the  informa- 
tion on  which  the  warrant  was 
founded  was  not  put  in  evidence. 
Held,  that,  in  the  absence  of  the 
information,  the  warrant  was  not 
legal  evidence  that  the  proceed- 
ings had  been  commenced  within 
the  time  limited.  Begina  v. 
Barker,  459 

See  Lakoekt  (2). 

Ni.vi.L  Stobbs  (1). 
AsSi^ULT  (1). 
WlTNBSB  (1). 

FALSE  PRETENCES. 

1.  The  prisoner  was  indicted  for 
obtaining  money  from  A.  by  felse 
pretences.    A,'a  wife,  by  her  hus- 


band's direction,  delivered  the 
money  to  the  prisoner  in  the 
absence  of  her  husband.  Meld, 
that  the  money  was  obtained  from 
A,    Begina  v.  Moseleg,  92 

2.  The  prisoner  obtained  sheep  by 
false  pretences  in  Middlesex,  and 
subsequently  removed  them  into 
the  county  of  Easex,  where  he  was 
apprehended.  Held,  that  the 
Court  of  Quarter  Sessions  for  the 
county  of  Essex  had  no  jurisdic- 
tion to  try  the  offence.  Begina 
V.  Stanhury,  128 

3.  A  false  pretence  as  to  an  existing, 
essential  fact  will  sustain  an  in- 
dictment for  obtaining  money  bj 
false  pretences,  although  it  la 
united  with  false  promises,  which 
alone  would  not  nave  supported 
the  conviction.  Begina  v.  Jen* 
nison,  157 

4.  It  was  the  duty  of  the  prisoner, 
who  was  clerk  to  the  prosecutors, 
to  ascertain  daily  the  amount  of 
dock  and  town  dues  payable  by 
the  prosecutors  on  the  exportation 
of  their  goods,  and,  having  re- ' 
ceived  the  money  from  the  prose^ 
cutors'  cash-keeper,  to  pay  it  over 
to  those  who  were  entitled  to  it. 
The  prisoner  falsely  represented 
that  a  sum  of  8Z.  10^.  4td.  was  due 
on  a  certain  day,  whereas  in  truth 
a  sum  of  11.  3«.  only  was  due, 
and,  having  obtained  the  larger 
sum  from  the  cash-keeper,  con- 
verted the  difference  to  his  own 
use.  Held,  that  he  was  not  guilty 
of  larceny,  but  might  have  been 
convicted  of  obtaining  money  by 
false  pretences.  Begina  v.  Thomp- 
son, 233 

5.  The  prisoner  was  indicted  for  ob- 
taining money  by  false  pretences. 
He  had  entered  into  a  partnership 
with  two  other  persons  for  the 
purpose  of  manufacturing  and  sell- 
ing a  lamp  for  miners  invented 
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by  himself ;  and,  subsequently,  an 
agreement  was  made  between 
them  that  he  should  travel  on 
account  of  the  partnership,  and 
obtain  orders  for  the  lamps,  his 
travelling  expenses  and  a  commis- 
sion on  all  lamps  sold  by  him  to 
be  allowed  him  out  oi  the  capital 
funds  of  the  partnership  before 
dividing  any  profits.  The  prisoner 
falsely  pretended  that  he  had  got 
an  order  for  100  lamps,  and  thereby 
obtained  from  his  partners  the 
commission  on  such  order  amount- 
ing to  12L  lOs.  Held,  that  the 
act  of  the  prisoner  amounted  only 
to  a  misrepresentation  of  the  state 
of  the  accounts  between  himself 
and  Bis  partners,  and  was  not  an 
obtaining  of  money  by  false  pre- 
tences within  the  meaning  of  the 
statute.    Eegina  y.  Uvans,      252 

6.  In  order  to  sustain  an  indictment 
for  obtaining  money  by  false  pre- 
tences, there  must  be  a  false  pre- 
tence of  some  existing  fact.  Where 
the  prisoner  obtained  money  by 
pretending  that  he  had  got  to  pay 
his  rent,  while  in  fact  he  had  no 
intention  of  paying  it,  but  meant 
to  appropriate  the  money  to  his 
own  purposes,  it  was  held  that 
there  was  no  false  pretence  within 
the  meaning  of  the  24  &  25  VicL 
o.  96,  s.  88.     Heffina  v.  Lee,    309 

7.  The  prisoner  was  indicted  for 
obtaining  money  by  falsely  pre- 
tending that  he  was  possessea  of 
a  larp;e  quantity  of  good  tobacco, 
to  wit,  two  bales  containing  3  cwt. 
of  the  value  of  £2  per  stone 
weight,  and  which  he  proposed  to 
sell,  and  did  sell  and  deliver,  to  the 
prosecutor. 

The  prisoner,  and  a  man  called 
Philip,  agreed  to  sell  the  prosecu- 
tor 8  cwt.  of  tobacco  at  2/.  per 
stone,  for  which  payment  was  to 
be  made  to  Fhilip,  Subsequently 
Philip  delivered  two  bales,  and 


received  81 Z.  on  account.  The 
bales,  on  being  opened,  were 
found  to  contain  ruboish  covered 
at  the  top  with  half-a-pound  of 
tobacco.  Held,  that  the  prisoner 
was  rightly  convicted.  Begina  v. 
Kerrigan,  383 

8.  An  indictment  contained  two 
counts  for  obtaining  money  by 
false  pretences  on  two  several 
occasions,  the  requirements  of 
the  Vexatious  Indictments  Act 
having  been  complied  with  in  res- 
pect of  one  of  the  cases  only.  The 
prisoner  refused  to  plead ;  and  a 
plea  of  Not  Ouilty  was  entered 
Dv  the  direction  of  the  Court. 
Evidence  was  given  upon  each 
count,  and  the  prisoner  was  con- 
victed upon  each.  Held,  first, 
that  the  second  count  ought  to 
have  been  quashed,  and  that 
therefore  the  conviction  upon  that 
count  could  not  stand;  and, 
secondly,  that,  as  evidence  was 
received  which  would  have  been 
inadmissible  upon  the  trial  of  the 
first  count  alone,  the  conviction 
upon  that  count  also  was  bad. 
Regina  y.  Fuidge,  390 

9.  A  false  affirmation  of  the  weight 
of  an  article  sold  by  weight,  with 
intent  to  defraud,  is  an  indictable 
false  pretence. 

An  indictment  alleged  that  the 
prisoners  falsely  pretended  to  A, 
that  some  soot  which  they  then 
delivered  to^.  weighed  one  ton 
and  seventeen  cwt.,  whereas  it 
did  not  weigh  one  ton  and  seven- 
teen cwt.,  but  only  weighed  one 
ton  and  thirteen  cwt.,  the  prison- 
ers well  knowing  the  pretence  to 
be  false,  by  means  of  which  false 
pretence  they  obtained  from  A, 
8*.  with  intent  to  defraud.  Held, 
that  the  indictment  was  good, 
and  sufficiently  described. an  in- 
dictable false  pretence.  Begina 
V.  Lee,  418 


Digitized  by  VjOOQ IC 


INDEX  TO  THE  PEINCIPAL  MATTERS. 


649 


10.  An  indictment  for  obtaining 
property  by  false  pretences  must 
state  the  false  pretences  with 
certainty,  so  that  it  may  clearly 
appear  that  there  was  a  false  pre- 
tence of  an  existing  fact. 

Where  the  indictment  alleged 
that  the  prisoner  pretended  te  -2.'s 
representative  that  she  was  to 
give  him  20*.  for  B,,  and  that  A, 
was  going  to  allow  B.  10*.  a  week, 
it  was  held  that  it  did  not  suffi- 
ciently appear  that  there  was  any 
false  pretence  of  an  existing  fact. 
Begina  v.  Hefuhaw,  444 

11.  The  prisoner  was  tried  upon  an 
indictment  which  charged  him 
with  obtaining  a  mare  by  falsely 
pretending  that  he  was  the  servant 
of  ^.  In  fact,  the  prisoner  so 
pretended  in  the  first  instance; 
out,  upon  the  prosecutor  con- 
founding; A,  with  B.,  the  prisoner 
availed  himself  of  the  mistake  to 
obtain  the  mare,  which  the  prose- 
cutor parted  with  in  the  belief 
that  the  prisoner  was  the  servant 
of  B.  Held,  that  the  evidence 
did  not  support  the  indictment. 
Retina  v.  Bultner^  476 

12.  The  prisoner  was  indicted  for 
obtaining  money  by  falsely  pre- 
tending that  she  had  power  to 
bring  back  ^.'s  husband.  A,j 
whose  husband  had  run  away 
from  her,  went  to  the  prisoner,  who 
called  herself  a  cunning  woman, 
and  asked  the  prisoner  to  feteh 
back  her  husband.  The  prisoner 
said  that  she  would  do  so,  and  ob- 
tained a  shilling  from  A.  for  the 
purpose.  She  then  said  that  she 
could  bring  the  husband  back. 
Held,  first,  that  the  indictment 
alleged  a  sufficient  false  pretence ; 
and,  secondly,  (duhitante  Keat- 
ing J.),  that  the  money  was  ob- 
teined  by  that  false  pretence. 
It  is  not  necessary  that  the  false 


pretence  should  be  made  in  ex- 
press words,  if  it  can  be  inferred 
from  all  the  circumstances  attend- 
ing the  obtaining  of  the  property. 
BeffinaY.  Oiles,  502 


FELO  DE  SE. 
See  Murder. 

FELONY, 
See  IsniOTMENT  (2). 

FOBEIQNEE. 
See  Ship. 

FOEGERT. 

1.  A  turnpike  toll-gate  ticket  is  a 
receipt  for  money  within  the 
meaning  of  the  24  &  25  Vict, 
e.  98,  *.  23.   Be^na  v.  Vitch,  159 

2.  Making  a  false  entry  in  what 

Purports  to  be  a  banker's  pass- 
ook,  with  intent  to  defraud,  is 
an  indictable  forgery.  Harrufon*^ 
Case  (1  Leach,  180,)  followed. 
Bepna  v.  SmM,  168 

3.  The  prisoner,  being  the  secretary 
of  an  unenrolled  Benefit  Sociely 
of  which  his  wife  was  a  member, 
and  having  received  a  sum  of 
money  belonging  to  the  members, 
with  directions  to  pay  it  into 
a  certain  savings-bank,  uttered 
what  purported  to  be  a  bank  pass- 
book containing  a  false  entry  of 
the  receipt  of  the  money,  knowing 
it  to  be  forged,  in  order  to  induce 
the  members  of  the  Society  to 
believe  that  he  had  paid  the  money 
into  the  bank  when  he  had  not 
done  so.  The  jury  also  found 
that  he  did  this  for  the  purpose 
of  being  continued  in  his  office 
of  secretary,  and  thereby  obtain- 
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ing  further  rooDies,  and  thsb  the 
Societ J  was  in  fact  defrauded  by 
his  uttering  the  forged  writing. 
Seld,  that  he  was  rightly  con- 
victed of  uttering  an  accountable 
receipt ;  that  it  was  no  objection 
to  the  conviction  that  he  was  part 
owner  of  the  money  ;  and  that 
there  was  evidence  of  an  uttering 
with  intent  to  defraud.  Regina 
V.  Moody^  173 

4.  The  taking  of  a  "  positive"  im- 
pression of  a  note  on  glass  by 
means  of  the  photographic  process 
is  a  "  making"  of  a  note  within 
the  meaning  of  the  24  &  25  Vict, 
c.  98,  s.  19,  although  the  impres- 
sion so  taken  is  evanescent,  and 
although  it  cannot  be  printed  or 
engraved  from  until  it  has  been 
converted  into  a  "  negative." 
Begina  v.  Binaldi,  830 

5.  A  written  promise,  in  consider- 
ation of  his  appointing  B.  his 
agent,  to  guarantee  A,  against 
any  loss  he  may  incur  by  B.^s 
negligence  or  dishonesty,  is  an 
undertaking  for  the  payment  of 
money  within  the  24  &  25  Vict, 
c,  98,   f,  23.      Begina  v.  Jogce^ 

676 

GAME. 

XTpon  the  trial  of  an  indictment 
under  the  9  Qeo,  4,  c,  69,  s,  9,  for 
night-poaching,  in  order  to  prove 
that  toe  proceedings  were  com- 
menced within  twelve  months 
after  the  commission  of  the  ojQTence 
as  required  by  sect.  4,  a  warrant 
for  the  defendants'  apprehension 
issued  within  the  twelve  months 
was  produced;  but  the  information 
on  which  the  warrant  was  founded 
was  not  put  in  in  evidence.  Held, 
that,  in  the  absence  of  the  inform- 
ation, the  warrant  was  not  legal 
evidence  that  the  proceedings  had 
been  commenced  within  the  time 
limited.    Begina  v.  Parker^    459 


aUABANTEB. 

A  written  promise,  in  cpnaideration 
of  his  appointing  B.  his  agent,  to 
guarantee  A,  against  any  loss  he 
may  incur  by  B,^9  negligence  or 
dishonesty,  is  an  undertaking  for 
the  payment  of  money  within  the 
24  &  25  Viot.  G.  98,  9.  23.  Begina 
V.  Jogcey  576 

GUILTY  KNOWLEDGE. 

See  TsBik^u&B  Tbovb. 

HEALTH,  PUBLIC. 

Whether  a  house  or  building  forms 
part  of  a  street  within  the  mean- 
ing of  the  24  &  25  Vict,  c,  61,  *.  28, 
which  enacts  that  it  shall  not  be 
lawful  to  bring  forward  any  house 
or  building  forming  part  of  any 
street  beyond  the  front  wall  of 
the  house  or  building  on  either 
side  thereof  without  the  consent 
of  the  Local  Board,  is  a  question 
offset. 

Per  Blacebttbw  J.— Houses 
form  part  of  a  street,  within  the 
meaning  of  the  Act,  when  they 
are  so  contiguous  as  substantialiy 
to  form  a  continuous  row,  Begina 
V.  Fullford,  403 

HIGH  BAILIFF, 
See  CotTKTT  CounT  (2). 

HIGH  SEAS. 

See  JiTBisDiOTioK  (1). 
Ship. 

HIGHWAY. 

The  defendant  waa  engaged  in 
blasting  a  stone  quarry,  and, 
by  using  an  excessive  charge  of 
powder,  caused  a  great  quantity 
of  stones  to  fall  upon  a  public 
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liighrfty  and  upon  houses  adjacent 
to  thequarry  and  highway.  Held^ 
that  he  was  rightly  conyicted  upon 
an  indictment  which  charged  him 
with  a  nuisance  to  the  highw^. 
Begina  v.  Mutters^  491 

HOUSEBREAKING. 

1.  Upon  an  indictment  under  tlie 
24  A  25  Ttct.  c.  96,  s.  57,  for 
breaking  and  entering  a  house 
with  intent  to  commit  a  felony 
therein,  the  prisoner  may  be  con- 
victed of  the  misdemeanor  of 
attempting  to  commit  a  felony. 
Eejina  v.  Bain^  129 

2.  Au  indictment  under  the  24  &  25 
Vict,  e,  90,  s,  58,  for  being  found 
by  night  armed  with  a  dangerous 
and  offensive  weapon  and  instru- 
ment with  intent  to  break  and 
enter  into  a  building,  and  commit 
a  felony  therein,  must  specify  the 
building  intended  to  bo  broken 
into. 

It  must  also  specify  the  felony 
intended  to  be  committed.  Per 
Cbomptojt  J.    Regina  v.  Jarrald, 

801 

HUSBAND  AND  WIFE. 

1 .  A  husband  may  be  convicted  of 
feloniously  receiving  property 
which  his  wife  has  stolen  volun- 
tarily and  without  any  constraint 
on  his  part,  if  he  receives  it,  know- 
ing that  she  had  stolen  it.  Begina 
V.  M'Atheg,  250 

2.  The  prosecutor  delivered  to  the 
prisoner,  a  married  woman,  a  bol 
containing  money,  to  be  taken 
care  of,  The  prisoner  stole  the 
money,  her  husband  being  en- 
tirely innocent  in  the  transaction. 
Heldy  that  she  was  cither  guilty  of 
simple  larceny,  or  that  she  was  a 
bailee,  and  guilty  of  larceny  as  a 
bailee  under  the  20  &  21  Vict 
c.  54,  8, 4. 

vol.,  I.  AAA 


Semhle,  per  Poliock  C.  B.  and 
Mabtiit  B.,  a  married  Woman 
may  be  convicted  of  larceny  as  « 
bailee  under  that  section.  Ice^ 
gina  v.  Bohson,  93 

3.  The  prisoner  had  been  a  lodger 
in  the  prosecutor's  house,  and 
left  under  circumstances  not 
disclosed.  On  the  following  dAy 
the  prosecutor's  wife  also  left  the 
house,  taking  with  her  a  small 
bundle.  Two  days  after  the 
prisoner  was  found  in  company 
with  tho  prosecutor's  wife  (who 
was  passing  by  tho  prisoner's 
name)  on  board  a  ship  bound  for 
Quebec.  Property  belonging  to 
the  prosecutor,  of  a  bulk  greater 
than  could  have  been  .comprised 
in  the  bundle  taken  by  the  wife, 
was  found  in  the  prisoner's  cabin 
and  upon  his  person.  Held,  that 
there  was  some  evidence  to  sup- 
port a  conviction  for  receiving  the 
property,  knowing  it  to  have  been 
stolen.    Begina  v.  Deer,         240 

4.  'Where  a  man  assists  a  wife  in 
carrvinff  off  what  he  knows  to  be 
her  husband's  property,  and  goes 
away  with  her  with  the  intention 
of  committing  adultery,  he  is 
guilty  of  larceny ;  and  the  facts 
that  he  was  in  the  husband's  ser- 
vice, and  acted  under  the  wife's 
directions  in  removing  the  pro- 
perty, afford  no  answer  to  the 
charge.    Regina  v.  MuiierSf    511 

5.  A  girl,  eighteen  years  of  age,  was 
taken  in  labour  in  the  house  of 
her  stepfather  during  his  absence. 

*  The  mother  omitted  to  procure 
for  her  the  assistance  of  a  mid- 
wife, in  consequence  of  which  the 
girl  died.  There  was  no  evidence 
that  the  mother  had  the  means  to 
pay  the  midwife.  Seld,  that  she 
was  not  legally  bound  to  procure 
the  aid  of  a  midwife,  and  tnat  she 
could  not  be  convicted  of  man- 
U  &  c. 
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slaughter    for     not     doing    so. 
Retina  y.  Shepherd,  147 

INDECENCY. 

See  NuiSAKOB  (1),  (2). 

INDICTMENT. 

1.  So  much  of  section  9  of  the 
7  Geo.  4,  c,  46,  as  enacts  that  in 
all  indictments  to  be  had  or.  pre- 
ferred by  or  on  behalf  of  a  bank- 
ing co-partnership  carrying  on 
business  under  the  provisions  of 
that  Act,  it  shall  be  lawful  and 
sufScient  to  state  the  money,  &c., 
of  such  co-partnership  to  be  the 
money,  Ac,  of  any  one  of  the  pub- 
lic officers  for  the  time  being  of 
such  co-partnership,  if  obligatory 
and  not  merely  permissive,  is 
modified  by  sect.  14  of  the  7  Oeo, 
4,  c.  64 ;  and  in  any  such  indict- 
ment the  property  of  the  co-part- 
nership may  be  described  as  the 
property  of  one  of  the  public 
officers  under  the  former,  or  as 
the  property  of  one  of  the  part- 
ners and  others  under  the  latter 
enactment.     Megina  v.  Fritchard, 

34 

2.  Every  indictment  for  felony, 
whether  it  be  a  felony  at  common 
law  or  by  statute,  must  allege 
that  the  act;  which  forms  the 
subject-matter  of  the  indictment 
was  done  "  feloniously,"  the  word 
"feloniouslj"  being*  a  term  of 
art  for  which  no  equivalent  ex- 
pression can  be  substituted. 
Megina  v.  Chag,  3G5 

3.  It  is  no  ground  of  objection  to 
an  indictment  in  arrest  of  judg- 
ment that  it  contains  several 
counts  for  distinct  felonies. 

The  proper  course  to  pursue, 
when  such  joinder  has  a  tendency 
to  embarrass  the  prisoner  in  his 
defence,  is  to  apply  to  the  Judge 


either  to  quash  the  indictment  or 
to  compel  the  prosecutor  to  elect 
on  which  count  he  will  proceed. 
Begina  v.  Hegwood,  451 

4.  Tlie  provisions  of  the  Vexatious 
Indictments  Act  (22  &  23  Vici. 
c.  17)  must  be  complied  with  in 
respect  to  every  count  of  an 
indictment  to  which  they  are 
applicable;  and  any  count  in 
which  they  have  not  been  com- 
plied with  must  be  quashed. 
Begina  v.  Fuidge,  890 

5.  A,  was  indicted  under  the  24  & 
25  Tict.  e.  100,  *.  53,  for  fraudu- 
lently alluring  /.  out  of  the  pos- 
session of  her  mother  and  step- 
father, the  latter  having  then  the 
lawful  care  of  her,  and  B.  with 
being  an  accessory  before  the 
fact. 

J.  was  sent  by  her  mother  to  live 
with  her  ffrnndmotber.  Instead 
of  going  there  she  went  to  JB.'« 
house,  and  did  not  return  home 
when  desired  to  do  so  by  her 
mother.  After  remaining  with 
B.  a  month  she  left  with  -4.,  her 
paternal  uncle,  and  was  married 
to  him  without  her  mother's 
knowledge.  Held^  that  the  aver- 
ments that  the  girl  was  in  the 
Eossession  and  under  the  care  of 
er  steufather  might  be  rejected 
as  surplusage.  Regina  v.  Burrell, 

354 

6.  The  24  &  25  Vict.  o.  94,  r-  3, 
which  enacts  that  an  accessory 
after  the  fact  to  any  felony  may 
be  indicted  and  convicted  of  a 
substantive  felony,  whether  the 
principal  felon  shall  or  shall  not 
have  been  previously  convicted, 
or  shall  or  shall  not  be  amenid)le 
to  justice,  and  maythereupon  be 
punished  in  like  manner  as  any 
accessoiT  after  the  fact  to  Im 
same  felony,  if  convicted  as  an 
accessory,  may  be  punished,  does 
not  render  an  accessory  after  Ihe 
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fact  liable  to  be  indicted  and  con- 
victed as  a  principal  felon. 
Segina  y.  Fallon,  217 

7.  The  prisoner  was  indicted  under 
the  12  &  13  Vict.  c.  106,  *.  251, 
which  enacts  that,  if  any  person 
adjudged  bankrupt  shall  do  anv 
of  the  acts  therein  specified  witt 
intent  to  defraud  his  creditors, 
he  shall  be  deemed  guilty  of 
felony. 

The  indictment  alleged  that  the 
prisoner  committed  an  act  of 
bankruptcy  by  being  unable  to 
meet  his  engagements  with  his 
creditors,  and  by  filing  his  petition 
to  the  Court  of  Bankruptcy  for 
a(1judication  of  bankruptcy  against 
himself.  Ileld^  that,  inasmuch  as 
the  indictment  alleged  special 
grounds  of  adjudication  which 
did  not  constitute  an  act  of 
bankruptcy,  it  was  bad,  and  the 
conviction  founded  upon  it  could 
not  be  supported.  Begina  v. 
Massrg,  206 

8.  A  false  affirmation  of  the  weight 
of  an  article  sold  by  weight,  with 
intent  to  defraud,  is  an  indictable 
false  pretence. 

An  indictment  alleged  that  the 
prisoners  falsely  pretended  to  A, 
that  some  soot  which  they  then 
delivered  to  A,  weighed  one  ton 
and  seventeen  cwt.,  >yhereas  it  did 
not  weigh  one  ton  and  seventeen 
cwt.,  but  only  weighed  one  ton 
and  thirteen  cwt.,  the  prisoners 
well  knowing  the  pretence  to  be 
false,  by  means  of  which  false 
pretence  they  obtained  from  A. 
Ss,  with  intend  to  defraud,  lleldy 
that  the  indictment  was  good  and 
sufficiently  described  an  indictable 
false  pretence.  Begina  v.  Lecy  418 

9.  An  indictment  for  obtaining  pro- 
perty by  false  pretences  must 
state  the  false  pretences  with 
certainty,  so  that  it  may  clearly 

AAa2 


appear  that  there  was  a  false  pre- 
tence of  an  existing  fact. 

Where  the  indictment  alleged 
that  the  prisoner  pretended  to  A.*9 
representative  that  she  was  to 
give  him  20«.  for  jB.,  and  that  A. 
was  going  to  allow  B.  10«.  a  week, 
it  was  h^d  that  it  did  not  su£S- 
ciently  appear  that  there  was  any 
false  pretence  of  an  existing  fact. 
Beginu  v.  Henshaw,  444 

10.  An  indictment  under  the  24  & 
26  Vict.  c.  96,  8.  58,  for  being 
found  by  night  armed  with  a 
dangerous  and  offensive  weapon 
and  instrument  with  intent  to 
break  and  enter  into  a  building 
and  commit  a  felony  therein,  must 
specify  the  building  intended  to 
be  broken  into. 

Per  Cbompton  J.  It  must 
also  specify  the  felony  intended 
to  be  committed.  Begina  v. 
Jarrald,  801 

11.  An  indictment  for  an  attempt 
to  ccmmit  larceny  which  charges 
the  prisoner  with  attempting  to 
steal  "  the  goods  and  chattels  of 
-4.,"  without  further  specifying 
the  goods  intended  to  be  stolen, 
is  sufficiently  certain.  Begina  v. 
Johnson^  489 

12.  The  prisoner  was  tried  upon  an 
indictment  which  contained  two 
counts,  one  for  embezzlement  and 
the  other  for  larceny  as  a  bailee. 
At  the  close  of  the  case  for  the 
prosecution,  it  was  objected  that 
the  indictment  was  bad  for  mis- 
joinder of  counts ;  and  the  Court 
thereupon  directed  the  counsel  for 
the  Crown  to  elect  upon  which 
count  he  would  proceed,  the 
counsel  for  the  prisoner  contend- 
ing that  such  a  course  was  in- 
admissible. The  counsel  for  the 
Crown  elected  to  proceed  upon 
the  second  count;  and  on  tnat 
count  the  prisoner  waa  convicted, 
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ffM,  thftt   the   conttolidn  was 
right.     Begina  v.  Hehnan,      177 

13.  The  prufooer  wqn  iodioted  for 
perjurv  alleged  to  hava  been  oom* 
mitfced  by  him  before  magistratesi 
when  sammoaed  aa  a  witness  on 
behalf  of  a  publican  who  was 
charged  with  Keeping  hia  house 
open  on  a  Sunday  during  pro- 
hibited hours.  The  indictment 
alleged  that  the  publican's  offence 
was  an  offence  against  the  18  &  19 
Ttct,  c.  118,  which  gives  jurisdic- 
tion to  any  justice  of  the  county. 
It  also  averred  that  the  publican's 
house  was  situated  in  tho  petty 
sessional  division  of  W,,  and  that 
the  convicting  magistrates  were 
acting  in  and  for  the  county,  but 
not  that  they  were  acting  m  and 
for  the  division.  Held,  that  it 
was  not  necessary  to  aver  that  the 
convicting  magistrates  were  acting 
in  and  for,  or  to  prove  that  the 
publican's  house  was  situated  in, 
the  division  of  W.  Begina  v. 
Shaw,  579 

See  JonTT  Stock  CoMPiarT. 
Laecent  (5),  (7),  (12),  (15). 
Pbaoticb  (4). 
TBEASirBx  Tbote. 


INFANT. 
See  AsaAiriiT  (3). 

INFORMATION. 
See  Pehjubi  (2). 

INJURY. 
See  Maltcious  Injubt, 

INTENT. 
Bee  Abobtiow  (2). 
FOBOEBX  (3). 

Mawcious  Ifjubt  (2). 


JOINT  OWNER. 

1.  If  a  part  owner  of  property  steals 
it  from  A,y  in  whose  sele  .custody 
it  is,  and  who  is  solely  responsible 
for  its  saffety,  he  is  guilty  of 
larceny ;  and  the  property  is  well 
laid  in  A,  algne,  althouglj  lie  is 
also  a  part  owttet  of  the  p^pferty 
stolen.    Begincix.  TfTebst^r,   ^Jl 

2.  A  part  owner  of  property  ii^ay  be 
convicted  of  stealing  it  from  the 
person  in  whosfe  custody  it  is' and 
who  is  accountable  for  it, 

Thd  prisoner,  a  mctnbdr  6f  a 
friendly  society  whicli  6old  g6ods 
to  the  members,  under  pretence  of 
assisting  five  keeper  bf  one  of  the 
stores,  stole  some  money  oU$  of 
the  till,  for  tvhich  tho  storekeeper 
tvas  accountabld.  Held,  that  he 
was  rightly  convicted  bf  larceny 
upon  an  indictment  which  kid 
the  property  in  tho  storehe^ber. 
Begina  v.  Burgess^  299 

3.  The  prisoner,  beiuff  the  secretary 
of  an  unenrolled  benefit  society 
of  which  his  wife  was  a  member, 
and  having  received  a  sum  of 
money  belonging  to  the  members 
with  directions  to  pay  it  into  a 
certain  savings  -  bank,  uttered 
what  purported  to  be  a  bank  pass- 
book containing  a  false  entry  of 
the  receipt,  of  the  money,  knowing 
it  to  be  forged,  in  order  td  induce 
the  members  of  the  society  to 
believe  that  he  had  paid  the  money 
into  tho  bank  when  he  had  not 
done  so.  The  jury  found  that  he 
did  this  for  the  purpose  of  being 
continued  in  his  office  of  secretary 
and  thereby  obtaining  further 
monies,  and  that  the  society  was 
in  fact  defrauded  by  hfe  tittering 
the  forged .  writing.  iZi?W,  that 
he  was  rightly  convicted  of  utter- 
ing an  accountable  receipt*;  that 
it  was  no  objection  to  the!  con- 
viction that  ho  WHS  part  owne*  of 
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the  money ;  and  that  there  wa$ 

e videaoe  of  an  uttering  with  intent 

^.,..^0  defraud,  jBesi,ria,y,Moo^t  173 

■'!  I^^See  False  !P5ftETEKCES  (5), 
'*o    /        I*DM)!riaiiwj.(l), 

vV,Jbj5rT.si;Qck  compant. 

The  prisoner  was  convicted  of  em-i 
.^j  bej^liflg  thp  woj^ey  of  ThoTm^ 
,^^|,J?(?^^a;2rf'aud  pthers,  who  carried 
..i,iPn  business  under  tho  name  o£ 

0^6  SoikerhqiV!^  Coal  Campmyi 
i\  f^^it^^^  Some  memtere^  of  the 
^1  Coiapany  vere  called  directors, 
•j,  ai^d  others  shareholders;  the 
.,'jj  .number  of  members  had  far  ex- 
j^,  peeded  twenty;,  the  name  of  the 
,',  Company  was  over  the  door  5  the 
,y.  shares  were  transferable  without 
^^'^*  the  con^nt  of  the  other  share-' 
V,  |. holders;  and  a  minute  book  for 
'.J  resolutions  was  kept.  No  register 
;.  .  of  shareholders  was  produced  at 

the  trial.  HelJ,  1,  that  there  was 
^  ;,no  evidence  foy  the  jury  that  the 
.;  p  Pompany  was  incorporated. 

2.  That  parimers  in  theCompany 
I,,  might  be  proved  to  be  such  by 
Pj.',  parol  evidence. 

^/  .3.  That,  aromas  JBolland  and 
ly^  others  being  partners  in  the  Com- 
'!,,pany,  the  m^ictment  was  sup- 
i,f  ported  by  proof,  that  the  money 
,  , ,  ;vCas  i^e  property  of  the  Qompany . 

!'^,    •     ^ee  iKDicTWJiJsrT  (I). 

'^'  POBCfJlBT  (3). 


'/ '' 


JUEISMCTION. 


J.  The  prisoner  having  stolen  some 
..  .;watches,  on  board  a  BriiUh  ship, 
';, '  pn  the  high  aeaa,  waa  afterwards 
'.,.  ^pprehendbd  in  the  borough  of 

^  Southampton^  and  tried  for  the. 

.  (Oiffenee  at  the  Quarter  Sessions  I 
ti.  ^QF  the  borough.    EeU^  that  he  j 


was  rightly  tried  there  under  the 
provisums  of  the  24  &  25  Vict, 
e.  96,  «.  115,  which  enacts  that 
'  all  indictable  offences  therein  men- 
tioned, which  shall  be  committed 
within  the  jurisdiction  of  the  Ad- 
miralty, may  be  tried  in  the 
county  or  place  in  which  the 
offender  shall  be  apprehended. 
Reffma  v.  Feel,  231 

2,  Upon  the  trial  of  a  foreigner  for 
a  homicide  committed  on  board  a 
foreign-built  ship  on  the  hi^h 
seas,  it  was  proved  that  the  ship 
was  manned  by  foreigners,  but  had 
been  registered  as  a  British  ship 

.  under  the  Merchant  Shipping  Act, 
1854,  and,  at  the  time  the  oflTence 
was  committed,  was  sailing  under 
the  British  flag,  and  that  the 
owner  resided  in  London ;  but  it 
was  admitted  that  he  was  not  a 
natural-born  British  subject, 

TTnder  the  Merchant  Shipping 
Act,  1854,  a  ship  can  only  be 
registered  as  a  British  ship  u^on 
the  production  of  a  declaration 
that  the  owner  is  a  natural-bom 
Brkish  subject,  or  that  he  has 
received  letters  of  denization  or 
been  naturalized ;  and  the  making 
a  false  declaration  is  a  misde- 
meanor. Held,  first,  that  the 
register  of  the  ship,  coupled  with 
the  facts  that  she  was  sailing 
under  the  British  fia^,  and  that 
the  owner  was  resident  m  England, 
amounted  to  primd facie  evidence 
that  the  ship  was  British;  but, 
second,  that  such  evidence  was 
rebutted  by  the  admission  that 
the  owner  was  not  a  natural-bom 
British  Bubj(ict;  and^  third,  that 
the  Court  could  not  presume, 
from  the  fact  of  the  vessel  having 
been  registered,  that  the  owner 
had  been  naturalized,  or  had  re- 
ceived letters  of  denization.  Be" 
gina  v.  Bjomeen^  545 

3.  An  indictment  for  perjury  com- 
mitted upon  the  heanng  of  a  sum- 
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raona  against  a  publican  for  a  beer 
offence,  alleged  that  the  publican 
was  duly  summoned,  but  did  not 
aver  that  the  summons  was  pre- 
ceded by  any  information.  At 
the  trial  no  summons  or  informa- 
tion was  produced.  JTeld,  that, 
unless  the  statute  constituting  the 
offence  expressly  requires  it,  no 
information  is  necessary  to  give 
the  magistrate  jurisdiction  where 
the  defendant  appears  and  raises 
no  objection  to  its  absence;  and 
that,  as  no  objection  had  been 
taken  at  the  trial  to  the  non- 
production  of  the  summons  in  this 
case,  and  as  that  point  was  not 
reserved,  it  was  no  longer  open 
to  the  prisoner's  counsel  to  insist 
upon  it.     Regina  v,  Shaw,       579 

4.  An  indictment  under  the  25  Geo, 
2,  c.  36,  9,  5,  for  keeping  a  dis- 
orderly house,  may,  where  the 
house  is  situate  in  a  borough,  be 
preferred  and  tried  at  the  Quarter 
Sessions  for  the  borough.  Regina 
v.  Charles,  90 

5.  Tlie  prisoner  obtained  sheep  by 
false  pretences,  in  Middlesex,  and 
subsequently  removed  them  into 
the  countv  of  Easea,  where  he  was 
apprehended.  Held,  that  the 
Court  of  Quarter  Sessions  for  the 
county  of  Essex  had  no' jurisdic- 
tion to  try  the  offence.  Begina  v. 
Stanburg,  128 

6.  An  attempt  to  commit  suicide  is 
not  an  attempt  to  commit  murder 
within  the  meaning  of  the  24  & 
25  Vict.  c.  100,  and  is  not  merged 
in  any  of  the  felonious  attempts 
to  commit  murder  made  punish- 
able by  that  Act,  but  remains  a 
misdemeanor  at  common  law, 
triable  by  the  Court  of  Quarter 
Sessions.  Regina  y.  Burgess,   258 

JUSTICES. 

An  indictment  for  perjury  committed 
upon  the  heanng  of  a  summons 


against  a  publican,  for  \^^ 
offence,  alleged  that  the  publican 
was  dulv  summoned,  btit  did  not 
aver  that  the  snmmons'W^  Pre- 
ceded by  any  information.  At  the 
trial  no  summons  or  information 
was  produced.  Jffrfrf,  that,  unless 
the  statnteconstituting  theoffence 
expressly  requires  it,  no  informa- 
tion is  necessary  to  give  the  magis- 
trate jurisdiction  where  the  de- 
fendant appears  and  raises  no 
objection  to  its  absence ;  and  that, 
as  no  objection  had  been  taken  at 
the  trial  to  the  non-production  of 
the  summons  in  this  case,  and  as 
that  point  was  not  reserved,  it 
was  no  longer  open  to  the  priso- 
ner's counsel  to  insist  npcn  it. 
Regina  v.  Shaw,  579 

LAECENY. 

1.  The  prisoner  was  convicted  of 
stealing  a  lOZ.  note.  The  jury 
found  that  the  note  was  dropped 
by  the  prosecutor  in  the  prisoner's 
shop,  and  that  the  prisoner  found 
it  there ;  that  the  prisoner,  at  the 
time  he  found  it,  did  not  know, 
nor  had  he  reasonable  means  of 
knowing,  who  the  owner  was ;  that 
he  afterwards  acquired  knowledge 
of  who  the  owner  was,  and  after 
that  he  converted  the  note  to  his 
own  use;  that  the  prisoner  in- 
tended, when  he  found  the  note, 
to  take  it  to  his  own  use  and  de- 
prive the  owner  of  it,  whoever  the 
owner  might  be;  and  that  the 
prisoner  believed,  at  the  time  he 
picked  up  the  note,  that  the 
owner  could  be  found.  Held,  that 
upon  these  findings  the  prisoner 
was  rightly  convicted.  Regina  v. 
Moore,  1 

2.  The  prisoner  was  convicted  of 
stealing  lead  from  the  dwelling- 
house  of  W.  ITpon  the  trial,  B. 
proved  that  he  managed  the  pro- 
perty for  TF,,  who  t'esidcd  at  P«- 
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ira^;  that  he  received  the  rent  in 
W.'b  absence,  and  let  the  house. 
Held,  sufficient  evidence  of  W.'b 
ownership  to  support  the  convic- 
r*   tion.     Jtegina  v.  Brummiit,     '  9 

t$.  The  proseoutor  was  the  owner  of 
a  coal  yard,  at  which  coal  and 
.slaek,  or  small  coal,  were  sold,  the 
price  of  slack  being  about  half 
the  price  of  best  coal.  By  the 
custom  of  the  yard,  ivith  which 
the  prisoner  was  acquanted,  the 
carts  were  weighed  at  a  weigliing- 
machine  on  entering    the    yard 

.  empty,  and  after  being  loaded 
were  ag;ain  taken  to  the  machine 
and  weighed,  and  the  weight  of 
the  coal  on  the  cart  being  thus 
ascertained,  the  price  was  paid 
before  the  carts  were  permitted 
to  leave  the  yard.  The  prisoner, 
a  coal  higgler,  went  to  the  yard 
with  his  cart,  and  asked  for  a  load 
of  best  coal,  which  was  loaded 
on  his  cart  by  the  prosecutor's 
servant.  After  the  cart  was  load- 
ed, the  prisoner  placed  slack  over 
the  coal  so  as  to  conceal  it,  and 
took  the  cart  to  the  weighing- 
machine.  Being  asked  by  the  man 
at  the  weighing-machine  what  he 
had  in  his  cart,  he  replied,  "Slack." 
The  cart  was  then  weighed,  and, 
the  contents  having  been  paid  for 
after  the  rate  of  slack,  driven 
away  by  the  prisoner,  ffeld,  that, 
if  the  prisoner  Avent  to  the  col- 
liery with  the  preconceived  plan 
of  obtaining  the  coal  by  the  above 
artifice,  he  might  be  convicted  of 
stealing  the  coal.  Retina  v., 
Bramley,  21 

4.  The  bailment  intended  by  the 
20  &  21  Vict.  <.  54,  *.  4,  is  a 
deposit  of  something  to  be  re- 
turned in  specie  ;  and  therefore 
one  with  whom  money  has  been 
deposited,  and  who  is  under  an 
obligation  to  return  the  amount, 
.but  not  the  identical  coin  depo- 


sited, is  not  a  baOee  of  the  money 
within  the  meaning  of  that  section. 
Regina  v.  JECassall,  58 

5.  If  a  part  owner  of  property  steals 
it  from  A,,  in  whoso  sole  custody 
it  id,  and  who  is  solely  responsible 
for  its  safety,  he  is  guilty  of  lar- 
ceny; and  the  property  is  well 
laid  in  A.  alone,  although  he  is 
also  a  part  owner  of  the  property 
stolen.    Begina  v.  Webster^      77 

6.  The  prosecutor  delivered  to  the 
prisoner,  a  married  woman,  a  box 
containing  money  to  be  taken  care 
of.  The  prisoner  stole  the  money, 
her  husband  being  entirely  inno- 
cent in  the  transaction.  Held, 
that  she  was  either  guilty  of 
simple  larceny,  or  that  she  was  a 
bailee,  and  guilty  of  larceny  as  a 
bailee  under  the  20  &  21  VicL 
e.  54,  s.  4. 

Semble,  per  Pollock  C.  B.  and 
Martin  B.,  a  married  woman  may 
be  convicted  of  larceny  as  a  bailee 
under  that  section.  Begina  v. 
Bohson,  93 

7.  The  prisoner  was  entrusted  by 
his  master  with  some  meat,  which 
was  to  be  weighed  out  and  deli- 
vered to  a  customer.  By  means 
of  a  false  weight  he  kept  back  a 
part  of  the  meat  with  intent  to 
steal  it ;  but  the  fraud  was  disco- 
vered before  he  had  actually  moved 
away  with  it.  Held,  first,  that  he 
was  rightly  convicted  of  an  attempt 
to  steal  the  meat ;  and,  secondly, 
that  the  property  was  well  laid  in 
the  master.    Begina  v.  Cheeseman, 

140 

8.  A,  was  desironsoftakinga  railway- 
ticket,  but,  being  unable  to  get  near 
to  the  pay-place,  owing  to  the 
crowd,  she  gave  a  sovereign  to  B,, 
who  was  close  to  the  pay-place,  to 
take  a  ticket  for  her.  B,  ran 
away  with  the  money.  The  jury 
found  that  B.  placed  himself  nenr 
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^he  paj-pkoe  lor  the  purpose  of 
being  intrusted  lii'ith  monej  to  get 
tickets,  and  of  cox^vertiog  eucb 
.  money  to  his  owu  use.  Held, 
that  he  was  rightlj  convicted  of 
larceny.     Swim   y.    Tiofmmn, 

225 

9.  The  prosecutor  found  a  cheque, 
and,  Ijieing  unable  to  read,  shewed 
it  to  the  prisoner.  The  prisoner 
told  him  it  was  only  an  old  cheque 
of  The  Eoyal  British  Bank,  and 
kept  it.  He  afterwards  made  ex- 
cuses for  not  giving  it  up  to  the 
prosecutor,  withholding  it  from 
mm  in  the  hopes  of  getting  the 
revrard  that  might  be  offered  for 
it.  Held,  that  these  facts  did  not 
shew  such  a  taking  as  was  neces- 
sary to  constitute  larceny.  Be- 
ffina  V.  Gardner^  243 

10.  The  prisoner  was  a  letter  carrier. 
It  was  his  duty  to  deliver  letters 
sorted  to  him  for  that  purpose, 
and,  if  from  any  cause  he  was 
unable  to  deliver  them,  to  bring 
them  back  to  the  post-office  in  his 

SOQch.  The  prisoner  did  not 
eliver  a  letter  containing  money 
which  had  been  sorted  to  him  for 
delivery,  nor  did  he  return  it  to 
the  post-office  on  the  completion 
pf  his  round ;  but,  on  being  asked 
for  it  soon  afterwards,  he  produced 
it  from  his  pocket,  and  gave  a 
false  excuse  for  not  having  de- 
livered it.  The  jury  found  that 
the  prisoner  detained  the  letter 
with  intent  to  steal  it.  Held, 
that  there  was  a  sufficent  taking 
to  constitute  the  crime  of  larceny. 
Begina  v.  Baynton^  24H 

11.  In  order  to  constitute  the  offence 
of  demanding  property  with 
menaces,  within  the  meaning  of 
the  24  &  25  VicL  c.  96,  s.  45,  the 
menaces  must  cause  such  alarm 
as  to  unsettle  the  mind  of  the 
person  on  whom  it  operates  and 


tak^  away  tvim>  hia  acts  tiuit 
filemeut  of  free,  volwtai^  Wition 
which  alone  constitutes  consent. 

Where  the  menaces  aate  aiot  ne* 
cessarily  of  a  cha|taetes  to  (Ncdte 
such  alamif  it  becomes  a  question 
for  the  jury  whether  they  -ivttre 
made  uadeapauch  circnmstauoeaof 
intimidatioB  as  to  havethat  eibet. 

Where,  therefore,  a  priaoncfriiad 
obtained  money  by  threatening 
to  execute  a  distrem  ^  wnivsnt 
which  he  had  no  authority  toido, 
and  the  Judge  directed  the  jury, 
as  a  matter  of  law,  that  the  cen- 
duot  of  the  prisoner  constituted 
a  menace  within  the  statbte,  the 
Court  quashed  the  oouTi^ioD. 
Begina  \.  Walton,  2^8 

12.  A  part  owner  of  property  miy 
be  convicted  of  steaHng  it  from 
the  person  in  whose  custody  it  is, 
and  who  is  accountable  for  it. 

The  prisoner,  a  member  of  a 
Friendly  Society  which  sold  goods 
to  the  members,  under  pretence  of 
assisting  the  keeper  of  one  of  the 
stores,  stole  some  money  out  of 
the  till  for  which  the  storekbeper 
was  accountable.  Held,  that  lie 
was  rightly  convicted  of  larceny 
upon  an  indictment  which  laid 
the  property  in  the  storekeejier. 
Begina  v.  Burgess,  299 

18.  The  prisoner  was  entrusted  by 
the  prosecutor  with  money  to  buy 
a  load  of  coals  which  were  to  be 
brought  to  the  prosecutor*^  Iby 
the  prisoner  in  his  own  cart,  the 

*  prisoner  being  paid  for  his  ser- 
vices including  the  use  of  his  horse 
and  cart.  He  bought  a  load  of 
coals  in  his  own  name,  ^d  on 
the  way  to  the.  prosecutor's  ab- 
stracted a  portion  of  the  coal  and 
converted  it  to  his  own  use, 
delivering  the  rest  of  the  co^  to 
the  prosecutor  as  and  for  the 
whole  loadt    Held,  tirnt  lie  was 
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tlgb%  ctevioted  of  larceny  as  a 
bailee.    Beginayr.BunleaU,    871 

14.  ¥be  pfriaoner  was  tried  on  the 
6th  of  Jpril,  1863,  upoin  on  in- 
die^ment  -wiufik  ebarged  him  with 
havings  on  the  22nd  of  January, 
1863,  fitolen  25  lbs.  of  copper, 
the  pvopeFfy  of  J.,  and  was 
acquitted.  He  was  again  tried 
on  the  29th  of  June^  1863,  ujjon 
an  indictment  which  charged  nun, 
in  the  first  county  with  having,  on 
the  20th  of  September,  1862,  stolen 
a  riddloy  the  propertj  of  A.,  and, 
in  the  second  oount,  with  having, 
on  the  16tk  of  Januoiy^  1863, 
stolen  £ve  ahovels,  also  tho  pro- 
pertv  of  A, 

The  prisoner  had  been  in  A,^b 

,  jcmploj  several  jfara;  and  the  rid- 
ule  and  shovels  were  found  in  his 
possession  oa  the  21st  of  Janttary, 
1863,  but  there  was  xio  evidence 
to  shew  when  they  were  stolen. 
JI(?ld^  first,  that  the  prisoner  was 
not  entitled  to  be  acquitted  upon 
the  second  trial  on  the  ground 
that  tho  charge  of  stealing  the 
riddle  and  shovels  ought  to  have 
been  included  in  the  first  indict- 
ment, and  that  on  these  facts  a 
yerdict  was  rightly  found  against 
him  upon  a  plea  of  Autrefois 
acquit;  and,  secondly^  that  he 
was  not  entitled  to  be  acquitted 
on  the  ground  that  the  stolen 
property  was  not  proved  to  have 
been  in  his  possession  recently 
after  it  was  stolen.  Retina  v. 
Knight,  378 

16.  There  can  only  bo  an  attempt 
to  commit  an  act,  when  there  is 
such  a  beginning  as,  if  uninter- 
rupted, would  end  in  the  com- 
pletion of  the  act. 

The  prisoner  was  indicted  for 
attempting  to  commit  a  felony  by 
putting  his  hand  into  A.^%  pocket 
with  intent  to  steal  the  property 
in  tho  said  pocket  then  being. 


The  evidence  was  that  he  was 
seen  to  put  his  hand  into  a 
woman's  pocket;  but  there  was 
no  proof  that  there  was  anything 
in  the  pocket.  J7tf/J,«that,  on 
the  assumption  that  there  was 
nothing  in  the  pocket,  the 
prisoner  could  not  be  convicted 
of  the  attempt  charged.  Begina 
V.  Collini,  471 

16.  A  threat  to  imprison  a  man 
upon  a  fictitious  charge  is  a 
menace  within  the  meaning  of  the 
24  A  25  Vict.  c.  96,  «.  46,  which 
enacts  that  '' whosoever  shall, 
with  menaces  or  by  force,  demand 
any  property,  Ac,  of  any  person, 
with  intent  to  steal  the  same, 
shall  be  guilty  of  felony." 

A  conviction  under  that  section 
is  good,  although  the  money  has 
been  actually  obtained.  Begina 
V.  Bobertsan,  488 

17.  An  indictment  for  an  attempt 
to  commit  larceny  which  charges 
the  prisoner  with  attempting  to 
steal  "  the  goods  and  chattels  of 
^•,"  without  further  specifying 
the  goods  intended  to  be  stolen, 
is  simciently  certain.  Begina  v. 
Johnson,  489 

18.  Where  a  man  assists  a  wife  in 
carrying  off  what  he  knows  to  be 
her  husband's  property,  and  goes 
away  with  her  witn  the  intention 
of  committing  adultery,  he  is 
guilty  of  larceny ;  and  the  facts 
that  he  was  in  the  husband's  ser- 
vice, and  acted  under  the  wife's* 
directions  in  removing  the  pro- 
perty, afford  no  answer  to  the 
charge.     Begina  v.  Mutters,    511 

19.  Eecent  possession  of  stolen 
property  is  evidence,  either  that 
the  person  in  possession  stole  the 
property,  or  that  he  received  it 
knowing  it  to  be  stolen,  according 
to  the  other  circumstances  of  the 
ease, 
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Where  the  prisoner  waa  found 
in  the  recent  possession  of  some 
stolen  sheep,  of  which  he  could 
give  no  satisfactory  account,  and  it 
might  reasonahly  be  inferred  from 
the  circumstances  that  he  did  not 
steal  tliem  himself,  it  was  held 
that  there  was  evidence  for  the 
jury  that  he  received  them  know- 
ing them  to  have  been  stolen. 
Itegina  v.  Langmeadj  427 

See  FaIiSB  Pketekcbs  (4). 
Eecjeitino  (2), 
Tavsveib. 

LOCAL  GOVEHNMENT. 
Seo  HiAXTH  (Public). 

LOST  PBOPEBTT. 

The  prisoner  was  convicted  of 
stealing  a  lOf.  note.  The  jury 
found  that  the  note  was  dropped 
by  the  prosecutor  in  the  prisoner's 
shop,  and  that  the  prisoner  found 
ij>  there :  that  the  prisoner,  at 
the  time  he  found  it,  did  not 
know,  nor  had  he  reasonable 
means  of  knovring,  who  the  owner 
was ;  that  he  afterwards  acquired 
knowledge  of  who  the  owner  was, 
and  after  that  he  converted  the 
note  to  his  own  use;  that  the 
prisoner  intended,  when  he  found 
the  note,  to  take  it  to  his  own 
use  and  deprive  the  owner  of  it, 
whoever  the  owner  might  be; 
and  that  the  prisoner  believed,  at 
the  time  he  picked  up  the  note, 
that  the  owner  could  be  found. 
Held,  that  upon  these  findings 
the  prisoner  was  rightly  convicted. 
Begina  v.  Moore,  1 

LUNATIC. 

A  man  who  has  voluntarily  taken 
upon  himself  the  care  of  a  lunatic 
brother  in  hia  own  private  house. 


is  a  person  having  the  care  and 
charge  of  a  lunatic  within  the 
meaning  of  the  16  4  17  Vict, 
c.  i>6,  ».  9,  and  is  liable  to  be 
indicted  for  ill-treating  him. 
Begina  v.  Porter,  394 

MALICIOUS  INJUEY. 

1.  Administering  cantharides  to  a 
woman  with  intent  to  excite  her 
sexual  passion,  in  order  to  obtain 
connexion  with  her,  is  an  admi- 
nistering with  intent  to  injure, 
aggrieve  or  annoy  within  the 
meaning  of  the  23  Vict,  c,  8,  s.  2. 
Begina  v.  Wilkins,  89 

2.  The  prisoner  was  indicted  for 
shooting  at  A,  with  intent  to  do 
him  grievous  bodily  harm.  He 
fired  a  pistol  into  a  group  of  per- 
sons among  whom  was  A,,  with- 
out aiming  at  A,  or  any  one  in 
particular,  but  intending  gene- 
rally to  do  grievous  bodily  harm, 
and  wounded  A.  Held,  that  he 
was  rightly  convicted  of  the 
felony.     Begina  v.  IPtetwell^   443 

MANSLAUGHTER.     _• 

1.  A  girl,  eio;hteen  years  of  age,  was 
taken  in  labour  in  the  house  of 
her  step -father  during  his  ab- 
sence. The  mother  omitted  to 
procure  for  her  the  assistance  of 
a  midwife,  in  consequence  of 
which  the  girl  died.  There  was 
no  evidence  that  the  mother  had 
the  means  to  pay  the  midwife. 
Heldy  that  she  was  not  legally 
bound  to  procure  the  aid  of  a 
midwife,  and  that  she  could  not 
be  convicted  of  manslaughter  for 
not  doiug  so.  Begina  y.  Shep- 
herd, 147 

2.  A  man  who,  having  a  horse  which 
he  knows  to  be  vicious  and  dan- 
gerous, turns  it  out  upon  a  oocn- 
mon  through  which,  to  his  know- 
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'  iedge,pa8«  much*freqiiented  public 
;  footpaths  which  are  not  fenced  off, 
.\-sU  guilty  of  culpaWe  negligence, 

•  and,  if  the  harae  kills  any  one 
ipbsstng  over  the  coromon,  may  be 

•  .convicted  of  manslaughter ;  nor 
is  it  any  defence  that  the  deceased 
has  strayed  from  the  way,  where 
h^  is  still  so  near  it  that  the  jury 

,;  <;ai^iot  say  whether  he  is  on  or  off 
.,  th0  path.    Bepna  v.  Dtmi^     667 

3.  A  mistress  is,  not  criminally  re- 
7.  sponsible  for  the   death   of  her 
;'  servant,  caused  by  neglecting  to 
■;,  supply  her  with  proper  food  and 
7.  clothing,  unless  the    servant   is 
helpless  and  unable  to  take  care 
,  of  herself,  or  so  under  the  domin- 
ion and  restraint  of  her  miiitress 
as  to  be  unable  to  withdraw  her- 
.    self  from  her  control.      Ee^ina  v. 
Smith,  607 

MASTER  AND  SERVANT. 

L  Where  a  man  assists  a  wife  in 
cacrving  off  what  he  knows  to  be 
her  husband's  property,  and  goes 
away  with  her  witn  the  intention 
of  committing  adultery,  he  is 
guilty  of  larceny ;  and  the  facts 
that  ho  was  in  the  husband's  ser- 
vice, and  acted  under  the  wife's 
directions  in  removing  the  pro- 
perty, afford  no  answer  to  the 
charge.    Begina  v.  Mutters,   511 

2.  A  mistress  is  not  criminally  re- 
sponsible for  the  death  of  her 
servant,  caused  by  neglecting  to 
supply  her  with  proper  food  and 
clothing,  unless  the  servant  is 
helpless  and  unable  to  take  care 
of  herself,  or  so  under  the  domin- 
ion and  restraint  of  her  mistress 
as  to  be  unable  to  withdraw  her- 
self from  her  control.  Begina  v. 
Bmitl,  607 

See  EmbszziiEmbnt  (1)^  (2),  (3), 
"■•'        (6),  (7). 


MATERTALTTT. 
See  Pbbjubt  (8). 

MENACES. 

1,  A  threat  to  imprison  a  man  upon 
a  fictitious  charge  is  a  menace 
within  the  meaning  of  the  24  &,  25 
Vict,  c.  96,  s,  45,  which  enacts 
that  whosoever  shall,  with  menaces 
or  by  force,  demand  any  property, 
&c.,  of  any  person,  with  intent  to 
steal  the  same,  shall  be  guilty  of 
felony. 

A  conviction  under  that  section 
is  good,  although  the  money  has 
been  actually  obtained.  Regina 
V.  Robertson,  483 

2.  In  order  to  constitute  the  offence 
of  demanding  property  with  me- 
naces, within  the  moamug  of  the 
24  &  25  Vict.  c.  06,  *.  45,  the 
menaces  must  cause  such  alarm 
AS  to  unsettle  the  mind  of  the 
pe;r8Qn  on  whom  it  operates,  and 
take  away  from  his  acts  that  ele- 
ment of  free,  voluntary  action 
which  alone  constitutes  consent. 

Where  the  menaces  are  not  neces- 
sarily of  a  character  to  excite  such 
alarm,  it  becomes  a  question  for 
the  jury  whether  they  were  made 
under  such  circumstances  of  in- 
timidation as  to  have  that  effect. 

Where,  therefore,  a  prisoner  had 
obtained  money  by  threatening  to 
execute  a  distress-warrant  which 
he  had  no  authority  to  do,  and  the 
Judge  directed  the  jury,  as  a  mat- 
ter of  law,  that  the  conduct  of  the 
prisoner  constituted  a  menace 
within  the  statute,  the  Court 
quashed  the  conviction.  Begina 
v.  Walton,  288 

MERCHANT  SHIPPING. 
See  Ship. 
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MISCAEEIAGE. 

See  Abobtiok, 

MISJOINDEB, 

1.  It  is  no  ground  of  objection  to 
an  indictment  in  arrest  of  judg- 
ment that  it  contains  several 
counts  for  distinct  felonies. 

The  proper  course  to  pursue, 
when  such  joinder  has  a  tendency 
to  embarrass  the  prisoner  in  his 
defence,  is  to  apply  to  the  Judge 
either  to  quash  the  indictment  or 
to  compel  the  prosecutor  to  elect 
on  which  count  he  will  proceed. 
Regina  y.  Heytoood^  451 

See  Pbacticb  (8). 

MIS-TBIAL. 

TTpon  an  indictment  containing;  a 
count  for  an  assanlt  occasioning 
actual  bodily  harm,  under  the  14  & 
15  Vict  0.  100,  8.  29^  the  jury 
may  return  a  verdict  of  QuiUy  of 
a  common  assault  merely.  AViiere 
the  Judge  declined  to  receive  such 
a  verdict  as  illegal,  and  the  jury 
thereupon  found  a  general  verdict 
of  Q-uiltyj  the  Coort  awarded  a 
venire  de  novo,  Regina  y.  Yea- 
ion,  81 

MUBDEK. 

The  prisoner  was  induced  by  A,y 
who  was  pregnant  by  him,  to  get 
for  her  a  dose  of  corrosive  subli- 
mate for  the  purpose  of  producing 
abortion,  which  he  did  with  a  full 
knowledge  of  the  purpose  to  which 
it  was  to  be  applied.  A.  took  the 
dose  in  the  prisoner's  absence,  and 
died  in  consequence.  The  jury 
found  that  the  prisoner  did  not 
administer  the  poison  to  her,  or 
eauae  her  to  take  it.  Seld^  that, 
even  if  the  woman  were  felo  de  se, 
the  prisoner  oould  not  be  convict- 


ed of  murder,, either  as  a  principal 
or  as  floi  acceasory  before  the  fact. 
Regina  v.  M-etweU,  161 

See  JUBISDTCTIOK  (6). 

NAVAL  STORES, 

1.  The  prisoner  was  indicted  under 
the  9  &  10  fVm,  8,  e.  41,  s.  2,  for 

having  been  found  in  possession 
of  naval  stores  narked  vcttb  the 
broad  arrow.  The  jurj  returned 
a  verdict  that  the  prisoner  was 
found  in  possession  of  copper 
n^arked  with  the  broad  arrow; 
that  th^yh^d  not  sufficient  evi« 
dence  befdro  them  to  shew  that 
the  prisoner  knew  that  the  copper 
was  so  marked ;  but  that  he  had 
reasonable  means  of  knowing  that 
it  was  so  marked.  JBCeid,  that 
upon  these  findings  the  prisoner 
could  not  be  convicted  of  the 
offence  charged.    Regina  v.  Sleep^ 

44 

NEGLIGENCE. 

See  MAKSLAUtaHTBB  (&),  (S). 

NIGHT  POACHING. 
See  Oaue, 

NUISANCE. 

1.  The  priaoniOTS  ooaunitted  fornica- 
tion m  open  day,  on.  a  oommon, 
in  the  sight  of  one  witness  only, 
but  so  that  anyone  passing  orev  tiie 
common  or  along  a  public  fixytway 
adjacent  oould  have  seen  tfaam. 
There  was  no  proof  that  any  par- 
sons were  passmg  oyer  the  com- 
mon or  along  the  footway  at  the 
time.  QuarCf  whether  this  was 
an  indictable  offence.  Regina  v. 
Mliot,  103 

2.  The  prisoner  indecently  exposed 
himself  on  the  roof  of  a  house  in 
view  from  the  back  windows  of 
several   oihxx  houses,   and   was 
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actually  seen  hj  aeTen  persons 
from  one  of  those  windows,  but 
ho  could  not  be  seen  from  any 
public  highway.  Seld,  that  the 
place  where  the  prisoner  exposed 
himself  was  a  public  place,  and 
that  he  had  committed  an  indict- 
able misdemeanor.  Rsyina  v. 
ThallmaUy  826 

.  The  defendant  was  engaged  in 
Wasting  astono  quarry,  on<l,  by 
using  on  excessive  charge  of  pow- 
der, caused  a  great  quantity  of 
stones  to  fall  upon  a  public  high- 
way, and  upon  houses  adjacent  to 
the. quarry  and  highway.  Jlcid^ 
that  he  was  rightly  convicted  upon 
an  indictment  which  charged  him 
with  a  nuisance  to  the  higliway. 
Reghia  v.  MtUiers,  401 


OFPIOEB. 
See  Assault  (1). 

PARENT  AND  CHILD. 

A  girl,  eighteen  jears  of  age,  was 
taken  in  labour  m  the  house  of  her 
step-father,  during  his  absence. 
The  mother  omitted  to  procure 
for  her  the  assistance  of  a  mid- 
wife, in  consequence  of  which  the 
girl  died.  There  was  no  evidence 
that  the  mother  had  the  means  to 
pay  the  midwife.  Jleld,  that  she 
was  not  legally  boond  to  procure 
the  aid  of  a  midwife,  and  that  she 
could  not  be  convicted  of  man- 
slaughter for  not  doing  so.  Regina 
Y.  Shepherd^  147 

PAETNEES. 
See  JoiKT  OwKEE. 

PENALTY. 
See  BAirKEiTPT  (1). 


PERJURY. 

.  Held,  by  eleven  Judges  {duhitan^ 
tibus  Mahtik  B.  and  Ceomptos' 
J.),  that  perjury  may  be  assigned 
upon  eviclence  going  to  the  credit 
of  a  material  witness  in  a  cause, 
although  such  evidence,  being  le- 
gally inadmissible,  ought  not  to 
have  been  received.  Regitia  v. 
Gihhon,  109 

.  The  prisoner  was  indicted  for 
perjury  alleged  to  have  been  com- 
mitted by  him  before  magistrates, 
when  sumnioned  as  a  witueas  on 
behalf  of  a  publican  who  was 
cliarged  with  keeping  his  house 
o|)en  on  a  Sunday  during  pro- 
hibited hours.  The  indictment 
alleged  that  the  publican's  offence 
was  an  offence  against  the  18  &  19 
Vict,  e,  118,  which  gives  jurisdic- 
tion to  any  justice  ot*  the  county. 
It  also  averred  that  the  publican's 
house  was  situated  in  the  Petty 
Sessional  division  of  W,y  and  that 
the  convicting  magistrates  were 
acting  in  and  for  the  county,  but 
not  that  they  were  acting  in  and 
for  the  division.  Held,  that  it 
was  not  necessary  to  aver  that  the 
convicting  magistrates  were  acting 
in  and  for,  or  to  prove  that  the 
publican's  houfie  was  situated  in, 
the  division  of  W. 

The  indictment  further  alleged 
that  the  publican  was  duly  sum- 
moned, but  did  not  aver  that  the 
summons  was  preceded  by  any  in- 
formation. At  the  trial  no  sum- 
mons or  information  was  produced. 
Held,  that,  unless  tho  statute 
constituting  the  offence  ex^iressly 
requires  it,  no  information  is 
necessary  to  give  the  magistrates 
jurisdiction  where  the  defendant 
appears  and  raises  no  objection  to 
its  absence ;  and  that,  as  no  ob- 
jection had  been  taken  at  the  trial 
to    the   non-production   of    the 
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sttmiDons  in  this  case,  and  aa  ti\at 
point  was  not  reserved,  it  was  no 
longer  open  to  the  pruH>ner*s 
counsel  to  insist  upon  it. 

The  alleged  penary  consisted  in 
a  statement  bv  the  prisoner  that 
he  was  not  in  the  publican's  house, 
nor  in  the  village  in  which  it  was 
situated,  upon  the  day  on  which 
the  publican's  offence  was  alleged 
to  have  been  committed,  and  upon 
which  a  policeman  had  sworn  that 
he  had  seen  the  prisoner  in  the 
house.  For  the  prosecution,  in 
addition  to  the  evidence  of  the 
policeman,  one  witness  swore  that 
he  saw  the  prisoner  in  the  village 
on  the  day  in  question,  and  an- 
other that  she  saw  him  close  to 
the  publican's  house  about  the 
time  spoken  to  by  the  policeman. 
Held^  that  the  evidence  of  the 
policeman  was  sufficiently  corro- 
borated.    Reqina  v.  Shaw,       579 

.  The  prisoner  was  sued  in  the 
County  Court  for  debt,  under  the 
name  of  "  Bernard  Udivard  Mai- 
lantf.'*  The  Judge  came  to  the 
conclusion  that  the  debt  was  due, 
but,  before  finding  a  verdict  for 
the  plaintiff,  asked  the  prisoner 
what  was  his  name.  The  prisoner 
replied,  •*  Sdward.**  To  questions 
by  the  plaintiffs  attorney,  the 
prisoner  denied  that  his  name  was 
*'  Bernard,'*  and  said  that  his 
name  was  '^JSdward**  only.  The 
Judge  refused  leave  to  amend  the 
plaint,  and  struck  out  the  cause. 
The  prisoner  was  indicted  for 
perjury ;  and  it  was  proved  that 
his  real  name  was  ^^ Bernard,**  but 
that  he  had  latterly  been  known  by 
tho  name  of  ''  Bertiard  JBdward.** 
Meld,  that,  the  Judge  having 
acted  upon  them,  these  statements 
were  sufficiently  material  to  sus- 
tain a  conviction  for  perjury. 
Retina  v.  Mullan^,  $93 


POACHING. 
'  See  Game. 

POISON. 

See  Aboetion  (1),  (2). 
Malicious  Iitjuet  (1). 
MUEDEE  (1). 

POSSESSION. 

See  ABDtTcTioK. 
Coining  (I),  .    ^ 
liAECBNX  (5). 
Beceiveno  (4). 

PRACTICE. 

1.  The  Court  will  not  send  back  a 
case  to  bo  re-stated  upon  an  ob- 
jection which  is  beside  the  merits. 
Medina  v.  Brummitty  9 

2.  Upon  a  trial  for  ftfkrny,  other 
felonies  which  have  a  tendency  to 
establish  the  scienter  may  be  given 
in  evidence  for  thit  purpose. 
Begina  v.  Weeks,  .18 

3.  Where  a  doubtful  pobt  of  law  is 
raised  upon  a  criminal  trial,  tiie 
Judge  should  direct  tb^  jury  upon 
the  point,  and  obtain  from  them  a 
verdict  of  Ouilfy  or  Not  GuUfy, 
and  should  then,  if  necGBBary, 
reserve  for  this  Court  tho  ques- 
tion whether  his  direction  was 
right  in  point  of  law.  (Per  pSol- 
IjOCK  C.  B.)    Begina  v.  Slaep,   44 

4.  When  an  indictment  is  amended 
at  the  trial,  this  Court  cannot 
consider  it  as  it  originally  stood, 
but  only  in  its  amended  fbrui. 
Beffina  v.  Webstar,  77 

5.  Upon  an  indictment  containing  a 
count  for  an  assault^  oioeafskuutig 
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actual  bodily  harm,  under  the  14 
&  16  Vict.  c.  100,  *.  29,  the  jury 
may  return  a  verdict  of  Ouilty  of 
a  common  assatdt  merely.  Where 
the  Judge  declined  to  receive  such 
a  verdict  aa  illegal,  and  the  jury 
thereupon  found  a  general  verdict 
of  OutUy,  the  Court  awarded  a 
venire  de  novo,  Begina  v.  Teadon, 

81 

6.  If  upon  the  hearing  of  a  case 
there  is  a  difference  of  opinion, 
and  the  dissenting  Judges  desire 

.  it,  a  rehearing  before  the  full 
Court  will  be  directed.  Begina 
V.  Elliott,  103 

7.  Upon  an  indictment  under  the 
24  &  25  Vict,  e,  96,  8.  57,  for 
breaking  and  entering  a  house 
with  intent  to  commit  a  felony 
therein,  the  prisoner  may  be  con- 
victed of  the  misdemeanor  of 
attempting  to  commit  a  felony. 
Megina  v.  Bain^  129 

8.  The  prisoner  was  tried  upon  an 
indictment  which  contained  two 
counts,  one  for  embezzlement  and 
the  other  for  larceny  as  a  bailee. 
At  the  close  of  the  case  for  the 
prosecution  it  waa  objected  that 
the  indictment  was  bad  for  mis- 
joinder of  counts^  and  the  Court 
thereupon  directed  the  counsel 
for  the  Crown  to  elect  upon  which 
count  ho  would  proceed,  the  coun- 
sel for  the  prisoner  contending 
that  such  a  course  was  inadmis- 
sible. The  counsel  for  the  Crown 
elected  to  proceed  upon  the  second 
count,  ana  on  that  count  the 
prisoner  was  convicted.  Heid^ 
that  the  conviction  was  right. 
Begina  v.  Holman,  177 

9.  Where  a  jury  return  what  the 
Judge  considers  to  be  an  improper 
vermct,  he  may  direct  them  to  re- 
consider it,  and  is  not  bound  to 
Mcord  it,  unless  they  insist  upon 

.  his  doing  so.    Where  the  jury  re- 


considei^  their  verdict  and  alter  it, 
the  second  is  the  real  verdict  of 
the  jury.    Begina  v.  Meang^    213 

10.  In  order  to  r^der  the  deposi- 
tions taken  before  the  magistrate 
admissible  in  evidencq,  under  the 
11  &  12  Vict,  c.  42,  *.  17,  upon 
the  trial  of  a  prisoner,  they  must 
be  taken  in  his  presence  and  in 
that  of  the  magistrate,  and  the 
prisoner  must  have  an  opportunity 
of  cross-examining  the  witnesses 
in  the  magistrate's  presence. 

The  witnesses  were  examined 
before  the  magistrate  and  in  the 
preseuoe  of  the  prison,er,  who  had 
an  opportunity  of  cross-examining 
them ;  and  the  beads  of  what  they 
^uld  prove  were  taken  down  by 
a  clerk.  Another  clerk  then  oxa- 
rained  the  witnesses  from  these 
heads,  and  wrote  down  their 
answers,  in  the  absence  of  the 
magistrate  but  in  the  presence  of 
the  prisoner,,  who,  however,  was 
not  asked  to  and  did  not  cross- 
examine  them ;  and  the  witnesses 
signed  the  statements  so  taken. 
These  statements  were  afterwards 
read  over  to  the  witnesses  in  the 
prtesence  of  tbe  magistrate  and  of 
the  prisoner,  but  the  latter  was 
not  asked  to  cross-examine  the 
witnesses.  The  magistrate  there- 
upon sigued  these  statements,  and 
returned  them  as  the  depositions 
in  the  case.  Jfeld^  tliat  they  were 
improperly  taken,  and  could  not 
be  used  upon  the.  trial  in  the 
absence  of  one  of  the  witnesses. 
Begina  v.  WatiSf  339 

11.  Upon  a  division  in  the  Court  on 
a  point  of  law  it  is  usual  to  direct 
a  re-hearing  before  the  fifteen 
Judges;  but,  where  the  division 
is  on  the  facts  only,  the  opinion 
of  the  majority  will  be  denvered 
as  the  judgment  of  tbe  Court. 
Begina  v.  Burrell,  354 

12.  The  provisions  of  the  Vexatious 
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Indictments  Act  (22  A  28  Vict, 
c.  17)  must  be  complied  with  in 
respect  to  every  count  of  an  in- 
dictment to  which  they  are  ap- 
plicable, and  any  count  in  which 
they  have  not  been  complied, with 
must  be  quashed.  Kegina  v. 
Fuidge^  390 

13.  It  is  no  ground  of  objection  to 
an  indictment  in  arrest  of  judg- 
ment that  it  contains  several 
counts  for  distinct  felonies. 

The  proper  course  to  pursue, 
wlien  such  joinder  has  a  tendency 
to  embarrass  the  prisoner  in  his 
defence,  is  to  apply  to  the  Judge 
cither  to  quash  the  indictment  or 
to  compel  the  prosecutor  to  elect 
on  which  count  he  will  proceed. 
Regina  v.  Ilegwood^  451 

14.  A  mere  scintilla  of  evidence  not 
sufficient  to  Justify  a  verdict  ought 
not  to  be  left  to  tno  jury.  Begina 
V.  Smith,  607 

15.  An  indictment  for  perjury,  com- 
mitted upon  the  hearing  of  a 
summons  against  a  publican  for  a 
beer  offence,  alleged  that  the  pub- 
lican was  duly  summoned,  but 
did  not  aver  that  the  summons 
was  preceded  by  any  information. 
At  the  trial  no  summons  or  infor- 
mation was  produced.  Held,  that, 
unless  the  statute  constituting 
the  offence  expressly  requires  it, 
no  information  is  necessary  to 
give  the  magistrate  jurisdiction, 
where  the  defendant  appears  and 
raises  no  objection  to  its  absence, 
and  that,  as  no  objection  had  been 
taken  at  the  trial  to  the  non- 
production  of  the  summons  in 
this  case,  and  as  that  point  was 
not  reserved,  it  was  no  longer 
open  to  the  prisoner's  counsel  to 
insist  upon  it.  Itegina  v.  Shaw,  579 

16.  There  may  be  iucidentsattending 
an  approaching  parturition  of  such 
a  nature  as  to  make  it  an  illness 


within  the  meaning  of  the  11  & 
12  Fiet.  e.  42,  9.  17. 

The  question  whether  the  illness 
proved  is  or  is  not  within  the 
statute  is  a  question  for  the  deter- 
mination of  the  Judge  presiding 
at  the  trial ;  and  this  Court  will 
not  interfere  with  the  exercise  of 
his  discretion.  Regina  v.  Stephen" 
9on,  166 

17.  Upon  an  indictment  for  assault- 
ing a  peace-officer  in  the  execution 
of  his  duty,  where  the  assault 
was  committed  by  the  prisoner  in 
resisting  his  arrest  by  the  officer 
on  a  charge  of  felony,  the  officer 
can  not,  upon  his  examination-in- 
chief,  be  questioned  as  to  his 
knowledge  of  the  prisoner's 
character  for  the  purpose  of  shew- 
ing that  he  had  reasonable  cause 
to  suspect  the  prisoner  of  having 
committed  the  felony  for  which  he 
was  arrested. 

The  proper  course,  under  such 
circumstances,  is  to  ask  the  officer 
generally  whether  he  had  reason 
to  suspect  the  prisoner,  leaving 
the  prisoner's  counsel  to  inquire 
into  the  grounds  of  the  suspicion 
if  he  thinks  fit  to  do  so.  Regina 
V.  Turherfield,  495 

18.  The  prisoner  was  tried  on  the  6th 
of  April,  1863,  upon  an  indict- 
ment which  charged  him  with 
having,  on  the  22nd  of  January, 
1863,  stolen  25  lbs.  of  copper,  the 
property  of  -4.,  and  was  acquitted, 
lie  was  again  tried  on  the  29th 
of  June,  1863,  upon  an  indictment 
which  charged  nira,  in  the  first 
count,  with  having,  on  the  20th 
of  September,  1862,  stolen  a  riddle, 
the  property  of  A,,  and,  in  tlio 
second  count,  with  having,  on  the 
16th  of  January,  1868,  stiblen  five 
shovels,  also  the  property  of  A. 

The  prisoner  had  been  in  A,U 
employ  several  years ;  and  the  rid-* 
die  and  shovels  were  found  in  his 
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1863;  bufc  there  was  no  evidence  to 
;^#be«(wheBtbQ7  were  stolen.  Held, 

iftfst^  tba^  the  prifunier  was  not 

•^titkd  to  be  Acquitted  upon  the 
o^O(»Qd  trial  on  the  ^ound  that 
utl^e  ohargBMof  stealing  the  viddie 
t^u^  sbov^  ought  to  have  been 
.iiMduded  in  the  first  indictment, 
.,|ii^d  that  on  these  facts  a  yexdict 

was  rightlj  found  against  him 
,ji^m  a  plea  of  aiUrtfma  acquit  ; 
.fHiw,  aecondlf,  that  he  was  not 
ii^ntitledr  to  be  acquitted  on  tlie 

igVQund'that  the  stolen  property 

;«ra«r  UQit  proved  to  have  been  in 
'.bi|9>  pofses^ion  recently  after  it 

rifaf: stolen.  Bepnay.  Knight ^^7S 

l^^.Aiji  i;idictment   contained  t^ro 

_4Jpunti^  jfor  pbtaining  money  by 

./aJs^  pretences  on   two   several 

pcpasions,, the  requirements  of  the 

.Vexatious  Indictments  Act  having 

been  complied  with  in  respect  of 

,fCiEie  of  the  'cases  only.    Oftie  pri- 

.sm^  refused  to  plead;  and  a  plea 

M  J^otjuiky  was  entered  by  the 

..  direction  of  the  Court.    Evidence 

!,wi!U3  given  upon  each  count,  and 

,the  piiiflo^er:  was  convicted  upon 

.^fach.  ^<?Z£^, -first,  that  the  second 

.-  cpunt  ought  to  have  been  quashed, 

and  that  therefore  the  conviction 

f  npoil  tbal  count  could  not  stand ; 

-atld^  secondly^  that,  as  evidence 

:)tiw  leceivedT  which  would  h^ro 

,  been  inadmisaible  upon  the  trial 

/iji  the.  fivst  count  alone,  the  oooi- 

.  vicitktt'  ufKtt  that  eottai  also-  was 

ibad-    Regina  v.  Fuit^e,  '        390 

2a  XW  24  &.25  Tuft.  6.  94^  •.  8, 

firfaieh  enacts  thai  an  aooessovy 

^^ifter  the  faet  to  any  iAoas^-  may 

b^  indicted  and  convicted  of  a 

substantive  felony,  whether  the 

-prineipal  felon  shall  or  shall  not 

nave  been  previously  convicted,  or 

/simli  or  shall,  not  be  amenable  to 

.Justice,  and  may  thereupon   be 

:  punisbed  in  like  manuer  {U9  any 

TOL.  I.  B    B  B 


actesflory  after  the  £ibet  to  the 
same  felony,  if  convicted  as  an 
accessory,  may  be  punished,  does 
not  render  an  accessory  after  the 
&Ct  liable  to  be  indicted  and  con- 
victed as  a  principal  £Blon.  Be- 
ffina  V.  Fallon,  217 

See  Dying  DEOLiiBATioN. 

BviDBiroi  (5). 

PRINCIPAL  AND  AGENT. 

.    See  BECEiirwrG  (1). 

tEopEBrr.    . 

See  Bmbbe^lbmbnt  (7).  . 

iNDICTMBWfl'  (1). 

Joint  Siocrt  Compant. 
Laeoent  (2),  (5),  (7),  (12). 

PUBLIC  HEALTH. 

See  Health,  Public. 

PKOCESS. 
See  Assault  (!)• 

QUEEN'S  STOEES. 
See  Nataii  Stobbs. 

BEASONABLB  AND  PBO- 
BABLE  CAUgE. 

See  ErtDBKCB  <4), 

EECEIPT. 

L.  The  prisoner,  being  the  secretary 
of  an  unenroUed  Benefit  Society  of 
which  his  wife  was  a  member,  and 
having  received  a  sum  of  money 
belonging  to  the  members  with 
directions  to  p^y  it  into  a  certain 
L.  &  c. 
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sayings -bank,  utfcerccL  what  pur- 
ported to  be  A  bank  pass-book 
containing  a  false  entry  of  the 
receipt  of  the  money,  knowing  it 
to  bo  forged,  in  order  to  induce 
the  members  of  the  Society  to 
believe  that  he  had  paid  the  money 
into  the  bank  when  he  had  not 
done  80.  The  jury  also  found 
that  he  did  this  for  the  purpose  of 
being  continued  in  his  office  of 
secretary  and  thereby  obtaining 
farther  monies,  and  that  the  So- 
ciety was  in  fact  defrauded  by  his 
uttering  the  forged  writing.  Held, 
that  he  was  rightly  convicted  of 
uttering  an  accountable  receipt; 
that  it  was  no  objection  to  the 
conviction  that  he  was  part  owner 
of  the  money ;  and  that  there  was 
evidence  of  au  uttering  with  intent 
to  defraud.    Megina  y.  Moody ^  173 

2.  A  turnpike  toll-gate  ticket  is  a 
receipt  for  money  within  the 
meaning  of  the  24  &  25  Vici, 
c.  98,  *.  23.    Eegina  v,  Fiteh,  159 

EECEIVING. 

1,  The  prisoner  was  convicted  of 
receiving  stolen  goods.  The  thief 
delivered  the  goods  to  the  pri- 
soner's wife  in  the  absence  of  her 
husband;  and  she  paid  him  Qd, 
on  account.  Afterwards  the  pri- 
soner met  the  thief,  and,  with  a 
guilty  knowledge,  agreed  with  him 
fot  the  price,  and  paid  the  balance. 
Heldy  that  the  conviction  was 
right.     Beginay,  Woodward^  122 

2.  The  prisoner  had  been  a  lodger 
in  the  prosecutor's  house,  and 
left  under  circumstances  not  dis- 
closed. On  the  following  day  the 
prosecutor's  wife  also  "left  the 
iiouse,  taking  with  her  a  small 
bundle.  Two  days  after  tlie  pri- 
soner was  found  in  company  with 
the  prosecutor's  wife  (who  was 
passing  by  the  prisoner's  name) 


on  board  a  ship  bound  for  Quebec, 
Property  belonging  to  the  prose- 
cutor, of  a  bulk  greater  than  could 
have  been  comprised  in  the  bundle 
taken  by  the  wife,  was  found  in 
the  prisoner's  cabin  and  upon  his 
person.  Held^  that  there  was 
some  evidence  to  support  a  con- 
viction for  receiving  the  property, 
knowing  it  to  have  been  stolen. 
Eegina  v.  Beer,  240 

3.  A  husband  may  be  convicted  of 
feloniously  receiving  property 
whidi  his  wife  has  stolen  volun- 
tarily and  without  any  constraint 
on  his  part,  if  he  receives  it  know- 
ing that  she  has  stolen  it.  Eegina 
V.  M'Athey,  250 

4.  Becent  possession  of  stolen  pro- 
perty is  evidence,  either  that  the 
person  in  possession  stole  the 
property,  or  that  he  received  it 
knowing  it  to  be  stolen,  according 
to  the  other  circumstances  oi  the 
case. 

Where  the  prisoner  was  found 
in  the  recent  possession  of  some 
stolen  sheep,  of  which  he  could 
give  no  satisfactory  account,  and 
it  mi^ht  reasonably  be  inferred 
from  the  circumstances  that  he  did 
not  steal  them  himself  it  was 
held  that  there  was  evideiMse  for 
the  jury  that  he  received  tiien\ 
knowing  them  to  have  been  stolen. 
-  Eegina  v.  Zangmead,  427 

EECENT  POSSESSION. 

1.  The  prisoner  was  tried  on  the 
6th  of  April,  1863,  upon  an  in- 
dictment which  chared  him  with 
having,  on  the  22nd  of  January^ 
1863,  stolen  25  lbs.  of  copper,  the 
property  of  .^£;,  and  was  acquitted. 
He  was  again  tried  on  the  29th 
of  June,  1863,  upon  an  indictment 
which  charged  him,  in  the  first 
count,  with  having,  on  the  20th 
of  September,  1862,  stolen  a  riddle 
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the  property  of  A,,  and,  in  the 
aecond  count,  with  having,  on  the 
IGth  of  January,  1863,  stolen  five 
shovels,  also  the  property  of  ^. 

The  prisoner  had  been  in  A,'s 
employ  several  years ;  and  the  rid- 
dle and  shovels  were  found  in  his 
possession  on  the  21st  of  Janimry, 
1863 ;  but  there  was  no  evidence  to 
shewwhen  they  were  stolen.  Held, 
that  the  prisoner  was  not  entitled 
to  be  acquitted  on  the  ground 
that  the  stolen  property  was  not 
proved  to  have  been  in  his  posses- 
sion recently  after  it  was  stolen. 
Begina  v.  Enighi,  378 

2.  Beccnt  possession  of  stolen  pro- 
perty is  evidence,  either  that  the 
person  in  possession  stole  tlie 
property,  or  that  he  received  it 
knowing  it  to  be  stolen,  according 
to  the  other  circumstances  of  the 
case. 

Where  the  prisoner  was  found 
in  the  recent  possession  of  some 
stolen  sheep,  of  whichhe  could  give 
no  satisfaotorv  account,  and  it 
might  reasonably  be  inferred  from 
the  circumstances  that  ho  did  not 
steal  them  himself,  it  was  held  that 
there  was  evidence  for  the  jury 
that  he  received  them  knowing 
them  to  have  been  stolen*  Begina 
r.  Langmeady  427 

RE-nEAEING. 
See  Pbaoticb  (6),  (11). 

SAVINGS-BANK. 

The  prisoner,  who  was  trustee, 
treasurei'  and  secretary  of  a 
savings-bank,  was  indicted  unjder 
the  20  &  21  Vict,  c,  54,  9.  l,for 
misappropriation  as  a  trustee. 
As  secretary  he  received  the 
money  deposited,  which,  by  the 
rules  of  the  savings-bank,  it  was 
his  duty  to  hand  ovQr  to  the 
B  B  B  2 


treasurer,  who  was  required  by 
the  Savings-Bank  Acts  to  pay  it 
over,  when  demanded,  to  the 
trustees,  whose  duty,  aa  defined 
by  the  rules,  was  to  invest  it-  in 
the  public  funds  in  the  names  of 
the  Commissioners  for  the  re- 
duction of  the  national  debt. 
The  prisoner  falsified  his  accounts, 
and  appropriated  to  his  own  pur- 
poses part  of  the  money  so  depo- 
sited with  him  as  secretary,  with 
intent  to  defraud.  Held,  first, 
that  he  was  a  trustee  for  the 
benefit  of  other  persons  within 
the  meaning  of  sect.  1 ;  but, 
9emhle,  he  was  not  a  trustee  for 
a  '^  public  or  charitable  purpose.*' 

Secondly,  that  the  rules  of  the 
saving-bank  were  an  instrument 
in  writing  within  the  meaning  of 
sect.  17 ;  but,  semble,  an  Act  of 
Parliament  is  not  such  an  instru- 
ment. 

Thirdly,  that  there  waa  an^express 
trust  created  by  the  rules  wiUiin 
the  meaning  of  sect.  17,  although 
they  were  made  before  the  ap- 
pointment of  the  trustee  and  th< 
existence  of  the  trust 
Regina  v.  Fletcher^ 


e 

fund. 
180 


SEEVANT. 
See  MxaxER  and  Seetaitt. 

SHIP. 

Upon  the  trial  of  a  foreigner  for  a 
homicide  committed  on  board  a 
foreign-bgilt  ship  on  the  high 
seas,  it  was  proved  that  the  ship 
was  manned  by  foreiigiierSy  but 

.  bad  been  registered  as  a  BrHUk 
ship  under  the  MerchMit  Shipping 

.  Act,  1854,  and,  at  the  time  the 
ofieuoe  was  committed,  was  sail- 
ing under  the  British  flag,  and 

-  that  the  owner  resided  in  London ; 
but  it  was  admitted  that  he  was 

.  not  a  natural-born  Briii$h  sub- 
ject. 
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TJndei^  the  Merchant  Sh(v)>{ug 
Act,  1854,  a  ship  enn  only  be 
cgistered  as  a  Brttish  ship  upon 
the  production  of  H  declaration 
that  the  owner  is  a  nataral-born 
Bi-itUh  subject,  or  that  he  has 
received  letters  of  denization  or 
been  naturalized ;  and  the  making 
a  fUse  declaration  is  a  misde- 
n^eanor.  Held,  iBt,  that  the 
register  of  the  ship,  coupled  irith 
the  fhcts  that  she  was  sailing 
tinder  the  BritUh  flag,  and  that 
the  owner  was  resident  in  Eng- 
land, amounted  to  printd  facie 
eridence  that  the  ship  was  British; 
but,  2ttd,  that  such  eyidence  was 
rebutted  by  the  admission  that 
the  owner  was  not  a  natural-bom 
^9*tVt>A*  subject ;  and,  8rd,  that 
the  Court  could  not  •  presume, 
iVoin  the  feet  of  the  vessel  having 
been  registered,  that  the  owner 
had  been  naturalized,  or  had  re- 
eeired  letters  of  denization.  Re- 
]fina  V.  BJofHsen,  B45 


SHOOTING. 
See  MiXiciOTTS  Ikjxibt  (2). 

8TBBBT. 
See  He  Atte,  PrBLic. 


SUIOIDB. 

An  altsmptto  cotninit  stiieide  is  not 
•n  -attempt  to  eotnnrit  murder 
within  tlie  meanin?  of  the  24  & 
25  Vict,  e.  100,  and  is  not  merged 
in  aajr  of  the  felonious  attempts 
to  commit  murder  made  punish- 
able by  that  Aet,  but  remains  a 
misdemeanour  at  common  law 
triable  by  t^e  Court  of  Qaarter 
Sessions.    Begim  v.  Snrfei9,  258 


SUMMONS. 
SeePEBiirxT  (2). 

THREATS. 
See  Menaces. 

TITLE. 
See  LA.it035VT  (2), 

TfiEASUBB  TEOVB. 

An  indictment  which  charges  that 
the  prisoners  did  "imlawMly, 
wilfully  and  knowingly  conceaf' 
the  finding  of  certain  treasure 
trove  from  the  knowledge  ot  the 
Queen  is  sufficient,  and  it  is  not 
necessai'y  to  allege  that  the  con- 
cealment was  fraudulent. 

Upon  the  trial  the  evidence 
against  one  of  the  prisoners  was 
that  he  bought  treasure  trove  at 
a  nominal  value  for  brass,  and 
sold  it  at  its  real  value  as  gold,  and 
upon  inquiry  denied  that  he  had 
done  so.  Held  (hasitante  Wioht- 
Miv  J.),  that  there  was  evidence 
for  the  jury  that  he  knew  the 
gold  to  be  treasure  trove.  Kegina 
V.  Thomas,  813 

TEUSTEE. 

The  prisoner^  who  was  trustee, 
treasurer  and  secretary  of  a 
savings-bank,  was  indicted  under 
the  20  &  21  Vict.  c.  64,  *.  1,  for 
misappropriation  as .  a  trustee. 
As  secretary  he  received  the 
money  deposited,  which,  by  the 
rules  of  the  savings-bank,  it  was 
his  duty  to  hand  over  to  the 
treasurer,  who  was  required  by 
the  Savings-Bank  Acts  to  pay  it 
over,  when  demanded,  to  the 
trustees,  whose  duty,  as  defined 
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by  the  i*iiles,  waa  to  invest  it  in 
the  public  fabds  iu  the  names  of 
tho  Commissioners  fbr  the  re- 
duction of  the  National  Debt. 
The  prisoner  falsified  his  accounts, 
and  appropriated  to  his  own  pur- 
poses part  of  the  money  so  de- 
posited with  him  as  secretary, 
with  intent  to  defrand.  Seld, 
first,  that  he  was  a  trustee  for  the 
benefit  of  other  persons  within 
the  meaning  of  sect.  1 ;  but, 
sembUf  he  was  not  a  trustee  for  a 
"  public  or  charitable  purpose." 

Secondly,  that  tho  rules  of  the 
saying  bank  were  an  instrument 
in  writing  within  the  meaning  of 
sect.  17  ;  but,  semble,  an  Act  of 
Parliament  is  not  such  an  instru- 
ment. 

Thh'dly,  that  there  was  an  ex- 
press trust  created  by  the  rules 
within  the  meaning  of  sect.  17, 
although  they  were  made  before 
the  appointment  of  the  trustee 
and  the  existence  of  the  trust  fund. 
Regina  v.  Fletcher,  180 

XJNDEE  BAILIFE. 
See  County  Cottet. 


UNDEETAKING. 
See  Gtjabakteb. 

VENIEE  DE  NOVO. 
See  Mis-Tbiai. 


VEEDICT. 

1.  Upon  an  indictment  containing  a 
count  for  an  assault  occasioning 
actual  bodily  harm,  under  the  14 
&  16  Vict  c.  100,  8.  29,  the  jury 
may  return  a  verdict  of  OniUy  of 
a  cammbn  assault  merely.  Where 
the  Judge  declined  to  receive  such 
ft  verdict  as  illegal,  and  tho  jury 


thereupon  found  a  general  verdict 
of  Quilty^  the  Court  awarded  a 
venire  de  novo,    Regina  v,  Yeadon, 

81 

2.  AVhere  a  jury  return  what  the 
Judge  considers  to  be  an  improper 
verdict,  ho  may  direct  them  to 
reconsider  it,  and  is  not  bound  to 
record  it,  unless  they  insist  upon 
his  doing  so.  Where  the  jury 
reconsider  their  verdict  and  alter 
it,  the  second  is  the  real  verdict 
of  the  jury.  Reginax.Meanyj  213 


VEXATIOUS  INDICTMENTS 
ACT. 

1,  The  provisions  of  tho  Vexatious 
Indictments  Act  (22  &  23  Vict, 
c,  17)  must  be  complied  with 
in  respect  to  every  count  of 
an  indictment  to  which  they 
are  applicable;  and  any  count 
in  which  they  have  not  been 
complied  with  must  be  quashed. 
An  indictment  contained  two 
counts  for  obtaining  money  by 
false  pretences  on  two  several 
occasions,  the  requirements  of  tho 
Vexatious  Indictments  Act  hav- 
ing been  complied  with  in  respect 
of  one  of  the  cases  only.  The 
prisoner  refused  to  plead ;  and  a 
plea  of  Ifot  Guilty  was  entered 
by  the  direction  of  the  Court. 
Evidence  was  given  upon  each 
count,  and  the  prisoner  was  con- 
victed upon  each.  Sdd,  first, 
that  the  second  count  ought  to 
have  been  quashed,  and  that  there- 
fore the  conviction  upon  that 
count  could  not  stand;  and, 
secondly,  that,  as  evidence  waa 
received  which  would  have  been 
inadmissible  upon  the  trial  of  the 
first  count  alone,  the  conviction 
upon  that  count  also  was  bad, 
Regina  v.  Fuidge,  390 
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WABEANT. 

See  Assault  (1). 

WIFE. 
See  Husband  and  Wife. 


WITNESS. 

1.  There  may  be  iacidents  attending 
an  approaching  parturition  of  such 


a  nature  as  to  make  it  an  illness 
within  the  meaning  of  the  II  & 
12  VieL  e.  42,  *.  17. 

The  question  whether  the  illness 
proved  is  or  is  not  within  the 
statute  is  a  question  for  the  deter- 
jnination  of  the  Judge  presiding 
at  the  trial ;  and  this  Court  will 
not  interfere  with  the  exercise  of 
his  discretion.  Retina  v.  Sle- 
phensoHf  165 

See  Pbactiob  (10). 


^)c.  -f.  u.  a, 


THE  £HD. 


BATXSB  AND   HODGES,   PHmTKaS,   FETTEB  LANE,   B.C. 
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